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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 

ICOBBECTED  TO  FEBBUiRT  1,  1905. 


The  judiciary  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (8)  Circuit  Courte;  (4) 
Coorts  of  Cook  County;  (5)  City  Courts;  (6)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions.  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  grand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt  yernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

REPORTBB. 

Isaac  N.  Phillips Bloomington. 

JUSTICES. 

First  Dtufncf— Carroll  C.  Boggs Fairfield. 

Second  District— J aues  B.  Ricks Taylorville. 

Tfiird  District—J  AOOh  W.  Wilkin Danville. 

Fourth  District'-GVY  C.  Scott Aledo. 

Fifth  District— JoHS  P.  Hand Cambridge, 

Sixth  District— J  AXES  H.  Cartwrioht Oregon. 

Seventh  District— Besuamis  D.  AUgruder Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Ctiief  Justice 
within  six  years  last  past.  Mr.  Justice  Ricks  is  the  present  Chief 
Justice. 

CLERK. 

Christopher  Mambr,  Springfield. 
I 

LIBRARIAN. 

Ralph  H.  Wilkin,  Springfield. 

(iii) 
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(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Coiut  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district. 

REPORTERS. 

W.  Clyde  Jones  and  Keens  H.  Addinoton,  comprising  the  law  firm 
of  Jones  &  Addington,  Chicago. 

FIRST  DISTRICT. 

Composed  of  the  ooimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk— Alfred  R.  Porter,  Ashland  Block,  Chicago. 

Farlin  Q.  Ball,  Presiding  Justice,  Ashland  Block,  Chicago. 
Francis  Adams,  Justice,  Ashland  Block,  Chicago. 
Edward  O.  Brown,  Justice,  Ashland  Block,  Chicago. 


BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Frank  Baker,  Presiding  Justice.  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Justice,  Ashland  Block.  Chicago. 
Frederick  A.  Smith,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb, 
DuPage,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  LASalle.  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duflfy,  Ottawa. 

William  M.  Farmer,  Presiding  Justice,  Vandalia. 
Dorrance  Dibell,  Justice,  Joliet. 
Alonzo  K.  Vickers,  Justice,  Vienna. 

THIRD  DISTRICT. 
Comi)oeed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott,  Shelby, 
Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

James  S.  Baume,  Presiding  Justice,  Galena. 
Leslie  D.  Puterbaugh,  Justice,  Peoria. 
William  H.  Gest,  Justice,  Rock  Island. 

..  *  This  court  ia  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
n  V?^  judges  of  the  Circuit  Court,  dosiflrnated  and  assiimed  by  the  Snpromo  Court 
«»iaer  tho  proyi^i(Uls  of  the  act  of  tlio  G^aeral  Assembly,  approTod  June  2, 1SJ7. 
Alurd'a  Statute,  1897,  508,  Lawa  of  1837, 185, 
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FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamilton, 
Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence,  Madison, 
Marion,  Massac,   Monroe,  Perry,  Pope,  Pulaski,  Randolph,  Rich- 
land,  Saline,  St.  Clair,  Union,   Wabash,   Washington,   Wayne, 
White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  comity,  on  the  fourth  Tues- 
days in  February  and  August. 
Clerk — Albert  C.  Millspaugh,  Mount  Vernon. 

Harky  Higbee,  Presiding  Justice,  Pittsfieid. 
James  A.  Creighton,  Justice,  Springfield. 
CoLOSTiN  D.  Myers,  Justice,  Bloomington. 


(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows :  * 

FHrst  Circuit — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Alonzo  K.  Vickers,  Vienna. 
Warren  W.  Duncan,  Marion. 
William  N.  Butler,  Cairo. 

Second  Circuit, — The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Enoch  E.  Newlin,  Robinson. 
Prince  A.  Pearce,  Carmi. 
Jacob  R.  Creighton,  Fairfield. 
Tliird  CtrcutY.— The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond,  Washington  and  Perry. 

judges. 
Benjamin  R.  Burroughs,  Edwardsville. 
Robert  D.  W.  Holder,  Belleville. 
Charles  T.  Moore,  Nashville. 
Fourth  Circuit.— The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

judges. 
William  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelby  ville. 
Samuel  L,  Dwight,  Centralia. 

Fifth  Circuit. — ^The  counties  of  Vermilion,  Edgar,  Clark,   Cumber- 
land and  Coles. 

judges. 
James  W.  Craig,  Mattoon. 
E.  R.  E.  KiMBROUGH,  Danville. 
Morton  W.  Thompscw,  Danville. 

Sixth  Circuit.— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt. 

JUDGES. 

William  G.  Cochran,  Sullivan. 
Solon  Philbrick,  Champaign. 
William  C,  Johns,  Decatiu-. 
•  Laws  1897, 188.  — — — 
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Seventh   Circuit— The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

Jajces  a.  Crbighton,  Springfield. 
Robert  B.  SmRLEY,  ('arlinville. 
^  Owen  P.  Thompson,  Jacksonville. 

Eighth   Circuit— The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

J17DGES. 

Harrt  Higbee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City. 
Albert  Akbrs,  Quincy. 

Ninth  Circuit— The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

judges. 
George  W.  Thompson,  Galeeburg, 
John  A.  Gray,  Canton.  / 

Robert  J.  Grier,  Monmouth, 

Tenth  Circuit— The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
Taasewell. 

judges. 
Leslie  D.  Puterbauoh,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit—The  coimties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

Colostin  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lincoln. 

Tweyih  Circuit— The  counties  of  Will,  Kankakee  and  IroquoisL 

JUDGES. 
DORRANCE    Dibell,  Joliet 
Robert  W.  Hilscher,  Watseka. 
Charles  B.  Garnsey,  Joliet 

Thirteenth  Circuit— The  counties  of  Bureau,  LaSalle  and  Grundy. 

judges. 
Charles  Blanchard,  Ottawa, 
Samuel  C.  Stough,  Morris. 
Richard  M.  Skinner,  Princeton. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

judges. 
William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
E^ERY  C.  Graves,  Geneseo. 

Fifteenth  Circuit — ^The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JX7DGES. 

Richard  S.  Farrand,  Dixon. 
James  S.  Baume,  Galena. 
Oscar  E.  Heard,  Freeport 


Digitized  by 


Google 


Courts  of  Cook  County.  vii 

Sixteenth  Circuit.— The  counties  of  Kane,  Du  Page,  De  Kalb  and 
K^dalL 

JUDQES. 

Henry  B.  Willis,  Elp:in, 
Charles  A.  Bishop,  Sycamore. 
Linus  C.  Ruth,  Hinsdale. 

Seventeenth  Circuit — ^The  counties  ol  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDGES. 

Arthur  H.  Frost,  Rockford. 
Charles  H.  Donnelly.  Woodstock, 
Robert  W.  Wright,  Belvidere. 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi-criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex-offlciOy  of  the  Criminal  Court. 

CIRCUIT  COURT. 

Clerk— John  A.  Linn,  County  Building,  Chicago. 

judges. 

Murray  F.  Tuley,  John  Gibbons, 

Richard  S.  Tuthill,  Edward  O.  Brown, 

Richard  W.  Clifford,  Lockwood  Honore, 

Frank  Baker,  George  Kbrsten, 

Francis  Adams,  Julian  W.  Mack, 

Thomas  G.  Windes,  Frederick  A.  Smith, 

Bdward  F.  Dunne,  Charles  M.  Walker. 

superior  court.- 

Clerk— Charles  W.  Vail,  County  Building,  Chicago. 

JUDGES. 

Joseph  E.  Gary,  Henry  V.  Freeman, 

Henry -M.  Shepard,*  Farun  Q.  Ball, 

Theodore  Brentano,  Axel  Chytraus, 

George  A.  Dupuy,  Jesse  Holdom, 

Albert  C.  Barnes,  Marcus  Kavanagh, 

Arthur  H.  Chetlain,  Willard  M.  McEwen. 

•Died  Octoborlfi,  190A. 
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(5)  CITY  COUETS. 


City  Courts  existing  prior  to  the  Constitutidn  of  1870  were  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  api)eals  from  justices  of  the  peace  residing  within  the  city,  (Her- 
cules Iron  Works  v.  E.,  J.  &  E.  Ry.  Co.,  141  111.  497.) 

THE  CITY  COURT  OF  ALTON. 
Alexander  W.  Hope,  Judge.       Francis  Brandewbide,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
John  L.  Hkaly,  Judge.  Frank  W.  Greenaway,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
P.  W.  Gallagher,  Judge.  Harry  C.  Moran,  Clerk, 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 

Homer  Abbott,  Judge.  Edward  H.  Kirgis,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
W.  J.  N.  MoYERS,  Judge.  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
John  L.  Healy,  Judge.  John  J.  Kelly,  Clerk, 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWilliams,  Judge,  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
Lapsley  C.  Henly,  Judge.  Thomas  M.  Lytle,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V,  V.  Barnes,  Judge.  .    O.  L.  Spmscher,  Clerk. 
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(6)  COUNTY  AND  PKOBATE  COURTS. 


In  the  counties  of  Cook,  Kane,  La  Salle,  Peoria,  Sangamon,  St.  Clair 
and  Will,  each  having  a  population  of  over  70,000,  probate  courts  are 
established,  distinct  from  the  county  courts.  In  the  other  counties  the 
county  courts  have  jurisdiction  in  all  naatters  of  probate.  (Laws 
1«81,  72.) 

JUDGES.  COUNTIES.  COUNTY  SKATS. 

Charles  B.  McCrory Adams Quincy. 

William  S.  Dewey Alexander Cairo. 

Joseph  Story Bond Greenvillet 

Wm.  C.  De  Wolp,  Jr Boone Belvidere. 

S.  A.  Hubbard Brown    Mt.  Sterling. 

Joe  a.  Davis Bur€»au Princeton. 

F.  I.  BiZAiLLlON Calhoun Hardin. 

Alva  F.  Winoert Carroll Mt.  Carroll. 

Darius  N.  Walker Cass Virginia. 

Calvin  C.  Staley Champaign Urbana. 

James  H.  Forrester Christian Taylorville. 

Everett  Connelly Clark Marshall. 

John  R.  Bonney. Clay Louisville. 

James  Allen Clinton Carlyle. 

T.  N.  Cofer Coles Charleston. 

Orrin  N.  Carter Cook Chicago. 

Charles  S.  Cutting,  Pro.  J. . .  Cook Chicago. 

Ausby  L.  Lowe Crawford Robinson. 

Stephen  B.  Rariden Cumberland Toledo. 

\ViLUAM  I*  Pond DeKalb Svcamore. 

Fred  C.  Hill. DeWitt Clinton. 

William  W.  Reeves Douglas Tuscola. 

Mazzini  Slusser DuPage Wheaton. 

Walter  S.  Lamon Edgar Paris. 

Isaac  W.  Ibbotson Edwards Albion. 

David  L.  Wright Effingham Effingham. 

Beverly  W.  Henry Fayette Vandalia. 

H.  H.  Kerr. Ford Paxton. 

James  P.  Mooneyham Franklin Benton. 

W.  Scott  Edwards Fulton Lewistown. 

Marsh  Wiseheart Gallatin Shawneetown. 

David  F.  King -Greene Carrollton. 

George  W.  Huston Grundy Morris. 

Chas.  B.  Thomas Hamilton McLeansboro. 

John  W.  Wiluams Hancock Carthage. 

Marcelles  L.  Tyer Hardin Elizabethtown. 

Rufus  F.  Robinson Henderson Oquawka. 

T.  H.  Chesley Henry Cambridge. 

Frank  Harry Iroauois Watseka. 

WiLLARD  F.  Ellis Jackson Murphysboro. 

I.  D.  Shamhart Jasper Newton. 

Conrad  Schul Jefferson Mt.  Vernon, 

Charles  S.  White Jersey Jeraey ville. 

WiLUAM  RiPPiN Jo  Daviess Galena. 

W.  Y.  Smith Johnson Vienna. 

5L  O.  SOUTHWORTH Kane Geneva. 

John  H.  Wiluams,  Pro.  J Kane Geneva. 

Arthur  W.  Deselm Kankakee , . .  .• Kankakee. 

VViluam  Hill Kendall Yorkville. 

J.  D.  Welsh Knox Galesbui-g. 
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JUDGES.  COUNTIES.  COUNTY  SEATS. 

DeWitt  L.  Jonrs Lake Waukegan. 

William  H,  Hinebauoh LaSalle Ottawa. 

Albert  T.  Lardin.  Pro.  J. . . .  LaSalle Ottawa. 

Jasper  D.  Madding Lawrence Lawrencevilleb 

Robert  H.  Scott Lee Dixon. 

Charles  F.  H.  Carithers.  . .  Livingston Pontiac, 

Donald  McCorhick Logan Lincoln. 

Orpheus  W.  Smith Macon Decatur. 

John  B.  Vaughn Macoupin Carlinville. 

John  E.  Hillskotter Madison Edwardsvillei 

Chas.  H.  Holt Marion Salem. 

Daniel  H.  Gregg Marshall Lacon. 

James  A.  McComas Mason Havana. 

L.  P.  Oares Massac Metropolis. 

WiLUAM  J.  Franklin McDonough Macomb. 

Orson  A.  Qillmorb McHenry Woodstock. 

Rou^ND  A.  Russell McLean Bloomington, 

George  B.  Watkins Menard Petersburg. 

WiLUAM  T.  Church. Mercer Aledo.     - 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMuRRAY Montgomery Hillsboro. 

Charles  A.  Barnes. Morgan Jacksonville. 

E.  D.  Hutchinson Moulti-ie Sullivan. 

Frank  E.  Reed , Ogle Oregon, 

Wilbert  I.  Slemmons Peoria   Peoria. 

Mark  M.  Bassett,  Pro.  J Peoria Peoria. 
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FIKST  DISTHIOT 

OV   THB 

APPELLATE  COUBT  OP  ILLINOIS 

DURING  THE  TEAR  1904. 


Independent  Brewing  Association   y.  Anna  Klett^ 
Administratrix. 

Gen.  No.  11,116. 

1.  Want  op  consideration— ir/ia<  proof  competent  upon  plea  of. 
It  is  competent  in  support  of  a  plea  of  want  of  consideration  to  prove 
that  the  notes  in  suit  were  asked  for  by  the  plaintiff  and  were  given  by 
the  defendant  merely  as  a  matter  of  form. 

2.  Failure  op  consideration— zr/ia^  proof  competent  upon  plea  of. 
It  is  competent  in  support  of  a  plea  of  failure  of  consideration  to  prove 
that  the  purpose  of  the  execution  of  the  notes  in  suit  was  to  insure  the 
plaintiff  (a  brewing  association)  that  the  saloon  fixtures  contained  in 
defendant's  store  should  not  be  removed  and  that  none  but  the  plaint- 
iff's beer  should  be  kept  for  sale  there,  and  when  this  latter  purpose  in 
giving  the  notes  is  -established  and  proof  introduced  which  shows  that 
the  defendant,  up  to  the  time  of  the  bringing  of  the  suit,  had  kept  his 
agreement  and  that  such  fixtures  had  not  been  removed  from  such 
pi*einises  and  that  no  other  beer  than  plaintiff's  had  been  kept  for  sale 
there,  a  failure  of  consideration  is  established. 

8.  l:i9Tii\jcno:i&—mu8t  relate  to  facts.  Notwithstanding  an  instruc- 
tion contains  good  law,  it  should  be  refused 'where  it  is  not  applicable 
to  the  facts  of  the  particular  case  in  which  it  is  offered. 

4.  Instructions— obsfraci  propositioiis  of  law.  An  instruction 
which  contains  good  law,  may,  notwithstanding,  be  refused  by  the 
court  for  being  abstract  in  form. 

5.  Judgment  to  stand  as  security— wr/ieji  not  error  to  refuse  to  per- 
mit.  Held,  from  the  particular  facts  of  this  case,  that  it  was  not  error 
for  the  court,  upon  granting  leave  to  plead,  to  refuse  to  let  the  judg- 
ment entered  by  confession  stand  as  security. 

Baker,  J.,  dissenting. 
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Judgment  by  confession,  in  which  leave  to  plead  was  granted.  Ap- 
peal from  the  Circuit  Court  of  Cook  County;  the  Hon.  Abner  Smith, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1903.     Affirmed.     Opinion  filed  April  22,  1904. 

Statement  by  the  Court.  Judgment  by  confession  hav- 
ing been  entered  in  favor  of  appellant  and  against  Conrad 
Klett,  appellee's  intestate,  upon  his  four  promissory  notes 
dated  September  5,  1895,  payable  to  appellant's  order, 
three  being  for  $300  each  and  one  for  $427,  and  due  re- 
spectively March  6,  1897,  September  6, 1S97,  March  6, 1898, 
and  August  6,  1898,  upon  motion  of  said  Klett  the  judg-* 
ment  was  opened  and  he  permitted  to  defend,  which  he 
did  by  pleading  the  general  issue,  want  of  consideration 
and  failure  of  consideration.  As  to  the  failure,  the  aver- 
ments of  the  plea  are  that  the  notes  were  signed  at  the 
request  of  appellant's  agent,  Paul  Frickow,  and  upon  his 
statement  that  the  signing  of  the  notes  was  a  mere  form,  to 
the  end  that  certain  fixtures  placed  by  appellant  on  the 
premises  1790  N.  Clark  street,  in  Chicago,  should  not  be 
removed  therefrom  nor  sold,  and  that  the  beer  brewed  by 
appellant  and  no  other  should  be  kept  on  sale  on  said 
premises;  that  said  fixtures  have  not  been  sold  nor  re- 
moved, and  the  beer  of  appellant  has  been  continuously 
on  sale  on  said  premises.  To  this  plea  appellant  replied  by 
denying  that  the  consideration  for  the  notes  was  as  alleged 
in  the  plea,  and  averring  that  they  were  given  by  the 
defendant  in  consideration  of  the  cancellation  of  four  cer- 
tain notes  given  for  the  same  amounts  by  one  John  Klett, 
the  payment  of  which  cancelled  notes  w^as  secured  by  a 
chattel  mortgage  to  plaintiff  on  the  property  in  said  prem- 
ises 1790  N.  Clark  street,  and  in  further  consideration  of 
the  cancellation  of  said  mortgage.  The  defendant  rejoined 
by  traversing  the  consideration  set  up  in  the  replication. 

January  23,  1902,  there  was  a  trial  before  a  jury  who 
found  the  issues  for  the  defendant.  Upon  appellant's  mo- 
tion the  verdict  was  set  aside,  and  on  October  23,  1902, 
another  trial  was  had  and  another  verdict  rendered  for  the 
defendant.     From  the  judgment  on  the  second  verdict  this 
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appeal  is  taken.  Pending  the  appeal  the  defendant,  Conrad 
Klett,  died,  and  Anna  Klett,  administratrix  of  his  estate, 
was  substituted  as  appellee. 

LoEscH  Brothers  &  Howell,  for  appellant. 

LoDis  K18TLEB,  for  appellee. 

Mb.  Justice  Stein  delivered  the  opinion  of  the  court. 

First.  At  the  trial  it  was  appellant's  contention,  and 
testimony  was  offered  by  it  tending  to  show  that  the  notes 
sued  on  were  given  by  the  deceased  to  take  the  place  of 
four  notes  previously  given  for  like  amounts  by  John  Klett, 
the  son  of  deceased,  and  secured  by  a  chattel  mortgage  on 
the  goods  and  fixtures  in  the  saloon  1790  N.  Clark  street, 
and  that  the  old  notes  were  surrendered  when  the  new  ones 
were  given.  There  was  no  proof  showing  or  tending  to 
show  the  release  or  cancellation  of  the  mortgage.  It  was 
undisputed  that  the  saloon  was  originally  opened  by  one 
Carl  Ilaerting,  a  son-in-law  of  the  deceased,  with  the  in- 
tention of  having  John  Klett  take  charge  of  it.  The  latter, 
however,  changed  his  mind,  and  the  saloon  remained  in 
Haerting's  hands  and  he  was  the  owner  of  it  at  the  time  of. 
the  giving  of  the  four  notes  by  5^ohn  Klett.  Haerting  did 
not  sign  the  notes  because  he  was  in  the  employ  of  the 
government  as  postmaster  and  "  was  not  allowed  to  keep  a 
saloon."  The  notes  were  given  for  beer  sold  by  appellant 
and  delivered  at  the  saloon.  Appellant  claimed  that  the 
notes  were  in  part  given  for  the  fixtures  it  had  put  into  the 
saloon,  but  this  was  denied. 

The  deceased  and  Ilaerting  testified  to  the  truth  of  the 
allegations  of  the  pleas  of  want  and  failure  of  consideration 
and  to  the  making  of  the  statement  by  Frickow,  appellant's 
agent,  as  therein  alleged.  On  the  other  hand  Frickow 
testified  for  appellant,  saying  nothing,  however,  about  the 
old  chattel  mortgage  or  the  alleged  release  thereof.  He 
was  appellant's  only  witness  to  the  transaction,  and  his 
account  of  it  is  by  no  means  clear  or  intelligent.  After 
having  testified  that  Haerting  was  present  when  the  notes 
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sued  on  were  signed  and  that  in  a  previous  conversation 
with  John  Klett  the  latter  had  told  him  "  he  liked  to  get  off 
those  notes  (the  old  ones)  because  he  was  a  lieutenant  of  the 
fire  department  and  it  might  hurt  him,"  he  continued : 
"  Then  we  made  out  a  new  mortgage  and  Mr.  Conrad  Klett 
signed  it  and  I  took  him  to  a  justice  of  the  peace  and  had 
it  acknowledged.  The  conversation  was  like  this :  I  wanted 
them  to  pay  part  of  that  mortgage  instead  of  renewing  the 
whole  amount.  I  told  him  he  could  pay  part  of  it,  and 
Haerting  said  I  had  better  explain  to  my  house,  and  other 
things  I  can't  remember  now.  lie  said  to  leave  the  thing 
go  for  a  while  yet  and  he  would  try  to  pay  me  during  the 
term  of  the  mortgage.  I  think  that  was  said  in  the  pres- 
ence of  Conrad  Klett."  If  Frickow's  version  is  correct,  he 
said  nothing  to  Conrad  Klett  as  to  the  object  or  purpose  in 
having  him  sign  the  notes,  and  the  indebtedness  seems  to 
have  been  considered.as  owed  by  Haerting.  It  was  Haert- 
ing who  said  he  would  try  to  pay  it,  to  which  Frickow 
assented,  or  at  least  did  not  object.  All  he  has  to  say 
concerning  the  alleged  cancellation  of  the  old  notes  is  as 
follows :  "  At  that  time  I  thinh  I  had  the  John  Klett  notes 
with  me.  I  handed  them  back  to  the  party.  I  couldn't 
say  whether  I  gave  them  to  him  the  same  day  or  not." 
John  Klett  himself  was  not  present,  and  who  the  "  party  " 
was  to  whom  Frickow  says  he  handed  them  does  not  appear. 
So  far  as  shown  by  the  record  appellant  gave  no  notice  to 
produce  the  notes  nor  made  any  effort  to  have  them  in  court. 
The  first  notice  to  produce  the  John  Klett  chattel  mortgage 
was  given  at  the  trial,  plaintiff's  attorney  asking  defend- 
ant's, **  Have  you  got  that?  "  To  which  the  latter  answered, 
"  We  don't  know  anything  about  it." 

Upon  this  state  of  the  proof  we  cannot  say  that  tlie 
verdict,  the  second  one  for  defendant,  is  against  the  evi- 
dence or  the  weight  of  it,  whatever  our  conclusion  might 
have  been  if  it  had  clearly  appeared  that  the  old  notes  were 
surrendered  and  canceled,  and  that  this  was  done  simulta- 
neously with  the  giving  of  the  new  ones. 
Second.     Appellant  objected  to  defendant's  proving  his 
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special  pleas  on  the  ground  that  the  proof  varied  the 
terms  of  the  notes  and  converted  them  from  absolute  into 
conditional  promises  to  pay.  The  objection  was  properly 
overruled.  To  prove  that  they  were  asked  for  and  given 
merely  as  a  matter  of  form  was  clearly  competent  as  tending 
to  show  a  want  of  consideration.  It  was  also  competent  to 
prove  the  alleged  purpose  of  the  parties  in  the  execution  of 
the  notes,  to  wit,  that  the  saloon  fixtures  should  not  be 
removed  or  sold  and  that  none  but  appellant's  beer  should 
be  kept  for  sale.  Failure  of  consideration  cannot  be  shown 
without  first  showing  the  consideration;  otherwise  the 
statute  would  be  rendered  nugatory.  Ins.  Co.  v.  Rees,  29 
111.  272.  If  in  the  case  at  bar  the  jury  believed  from  the 
evidence  that  the  fixtures  had  not  been  removed  or  sold  and 
that  appellant's  beer  only  had  been  kept  for  sale  on  the 
premises,  the  notes  had  answered  their  purpose  up  to  the 
time  of  bringing  suit;  their  consideration  to  that  extent  had 
failed.  The  substance  of  the  plea  and  the  proof  in  pursu- 
ance thereof  is  that  the  notes  wore  given  as  a  guaranty  that 
a  certain  thing  should  be  done  and  a  certain  other  thing 
should  not  be  done  by  the  maker  (not  by  the  payee,  as  in 
Gage  V.  Lewis,  68  111.  604:^  cited  by  appellant).  To  permit 
this  to  be  proven  did  not  in  any  way  vary  or  alter  the  terms 
of  the  notes  themselves;  and  even  if  it  did  it  would  still  be 
permissible  where  the  plea  sets  up  and  presents  the  issue  of 
a  failure  of  consideration.  Kirkpatrick  v.  Taylor,  43  111. 
2  )8;  Walker  v.  Crawford,  56  111.  444;  Ins.  Co.  v.  Rees,  supra. 

The  foregoing  views  justify  the  action  of  the  court  in 
refusing  appellant's  instructions  that  the  maker  of  a  note 
absolute  on  its  face  cannot  show  by  parol  proof  that  it  was 
given  conditionally  or  payable  in  a  contingency  only,  and 
that  when  a  contract  is  reduced  to  writing,  the  writing 
affords  the  only  evidence  of  its  terms  and  conditions.  The 
instructions  contain  good  law  but  are  not  applicable  to  the 
facts.  Moreover  they  were  abstract  in  form,  and  for  that 
reason  also  the  court  was  not  bound  to  give  them. 

Lastly  it  is  contended  that  even  if  the  defense  was  a  valid 
one,  still  the  court  should  not  have  vacated  and  annulled  the 
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judgment  by  confession,  but  should  have  let  it  stand  as 
security  for  the  performance  by  defendant  of  his  guaranty. 
So  long  as  the  guaranty  was  kept,  appellant  had  no  right 
to  enter  judgment;  and  it  was  the  court's  duty  to  set  it 
aside.  Nor  could  the  court  assume  that  the  guaranty  would 
not  be  kept  in  the  future. 

The  judgment  appealed  from  is  affirmed. 

Affirmed. 

Mr.  Justice  Baker,  dissenting. 


Mathew  J.  Pisa  y.  Frances  Holy. 
Gen.  No.  11,114. 

1.  Joinder  of  counts— trTia^,  proper  in  case.  In  an  action  on  the 
case  it  is  proper  to  join  counts  based  upon  the  statutory  liability  im- 
posed by  the  Dram- Shop  Act  and  a  common  law  count  charging  the 
defendant  with  an  unlawful  conversion  of  property. 

2,  Exemplary  damages— ic/ien  instruction  upon,  in  action  under 
Drani'Shop  Act  is  improper.  An  instruction  which  permits  the  jury  to 
award  exemplary  damages  in  an  action  instituted  under  the  Dram-Shop 
Act,  is  improper  where  it  does  not  furnish  the  jury  with  any  rule  or 
guide  for  so  doing. 

Action  on  the  case  under  Dram-Shop  Act.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1903.  Reversed  and 
remanded.    Opinion  filed  April  23,  1904. 

Statement  by  the  Court.  This  was  an  action  of  trespass 
on  the  case  by  appellee  against  appellant.  The  declaration 
consists  of  live  counts.  The  first  two  are  based  upon  sec- 
tion 9  of  the  Dram-Shop  Act  (Revised  Statutes,  ch.  43)  and 
charge  in  substance  that  appellee  was  injured  in  her  prop- 
erty and  means  of  support  by  reason  of  the  habitual  intox- 
ication of  Fred  Holy,  her  husband,  caused  by  his  being 
supplied  with  intoxicating  liquors  by  appellant.  The  third 
and  fourth  counts  charge  that  appellee's  husband  wrong- 
fully took  her  money  and  jewelry  and  delivered  the  same 
to  appellant  who,  knowing  it  to  be  her  property,  converted 
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it  to  his  own  use.  The  fifth  count  makes  the  same  charge 
as  the  third  and  fourth,  but  confines  it  to  moneys  of  ap- 
pellee. 

Upon  trial  before  a  jury  there  was  a  verdict  for  §2,3nO 
upon  which,  after  a  remittitur  of  $500,  judgment  was 
rendered.     This  appeal  is  from  the  judgment. 

M.  R.  Habris  and  John  J.  Swenir,  for  appellant. 

LoNGENECKER  &  LoNGENECKER,  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

First.  It  is  claimed  that  the  motion  in  arrest  of  judg- 
ment should  have  been  granted  because  there  is  a  misjoin- 
der of  counts  in  this,  that  the  last  three,  being  common  law 
causes  of  action,  were  improperly  joined  to  the  first  two, 
which  are  statutory.  Counsel  cite  no  authorities  to  sup- 
port their  contention,  and  we  do  not  deem  it  well  taken. 
Section  9  aforesaid  gives  "a  right  of  action"  to  all  who 
shall  be  injured  in  certain  modes  there  pointed  cut  against 
the  persons  causing  the  injury.  This  right  of  action, 
although  not  so  named,  is  -clearly  in  tort  and  may  be  and 
always  is  prosecuted  in  an  action  of  trespass  on  the  case; 
and  we  see  no  objection  to  joining  such  a  count  to  one 
charging  the  defendant  with  unlawful  conversion  of  prop- 
erty. In  principle  they  are  all  counts  in  trespass  on  the 
case.  *' Where  the  causes  of  action  are  of  the  same  nature 
and  may  properly  be  the  subject  of  counts  in  the  same 
species  of  action,  they  may  be  joined,  otherwise  they  can- 
not." 1  Tidd's  Practice,  4th  Am.  Ed.,  p.  12;  Krug  v.  Ward, 
77  III.  603. 

Second.  At  the  request  of  appellee  the  jury  were  in- 
structed as  follows : 

"The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff  was  injured  in  person  or 
property  or  means  of  support  by  reason  of  the  intoxication 
of  Fred  Holy,  as  charged  in  plaintiff's  declaration,  and  that 
such  intoxication  was  caused  in  whole  or  in  part  by  the 
defendant  Pisa,  then  they  should  find  for  the  plaintiff  and 
assess  her  damages  at  whatever  amount  may  have  been 
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shown  by  the  evidence,  and  if  the  jury  find  from  the  evi- 
dence that  the  plaintiff  received  actual  damages  by  reason 
of  such  intoxication,  then  they  may  assess  plaintiff's  dam- 
ages at  any  amount  not  exceeding  ten  thousand  dollars." 

The  Dram-Shop  Act  makes  the  defendant  liable  "  for  all 
damages  sustained,  and  for  exemplary  damages; "  but  in 
Kadgin  v.  Miller,  13  Brad.  474,  and  in  Holmes  v.  Nooe,  15 
Brad.  164,  the  Appellate  Court  for  the  Third  District  held 
that  the  exemplary  damages  contemplated  by  the  statute 
are  only  to  be  given  when  the  act  of  selling  intoxicating 
liquors  is  wilful,  wanton,  or  of  such  a  reckless  character  as 
to  deserve  punishment.  In  Murphy  v.  Curran,  24  111.  App. 
475,  it  was  held  by  the  Appellate  Court  for  the  Second  Dis- 
trict that  to  warrant  exemplary  damages  there  must  be 
something  beyond  the  mere  fact  of  the  sale  of  intoxicating 
liquors  and  resulting  damages.  Kellerman  v.  Arnold,  71 
111.  632,  holds  that  the  wife,  to  entitle  herself  to  exemplary 
beyond  actual  damages,  must  show  "some  aggravating  cir- 
cumstances accompanying  the  transaction  on  the  part  of 
the  person  selling  the  liquor."  Albrecht  v.  Walker,  73  111. 
60;  Brantigam  v.  While,  73  III.  561;  Bates  v.  Davis,  76  111. 
222.  While  the  Supreme  Court  in  the  matter  of  instruc- 
tions on  the  subject  of  exemplary  damages  in  this  class  of. 
cases  has  not  gone  as  far  as  Kadgin  v.  Miller  and  Holmes 
V.  Nooe,  supra,  (see  Hackett  v.  Smelsley,  77  111.  109;  Hane- 
wacker  v.  Ferman,  152  111.  321;  Kennedy  v.  Sullivan,  136 
111.  94,)  still  the  foregoing  instruction  is  not  authorized  by 
any  decided  case  nor  the  language  of  the  statute.  It  gives 
the  jury  full  scope  and  freedom,  if  they  find  actual  dam- 
ages, to  "  assess  plaintiff's  damages  at  any  amount  not  ex- 
ceeding $10,000,"  thus  permitting  an  award  of  exemplary 
damages  without  furnishing  them  with  any  rule  or  guide 
for  so  doing.  In  justification  of  the  instruction,  appellee 
rolies  upon  Kennedy  v.  Sullivan,  supra;  but  the  instruction 
there  approved  was  based  upon  and  referred  the  jury  to 
the  evidence,  which  the  one  before  us  does  not.  There  they 
were  told  to  *'  assess  her  damages  at  such  sum  as  they  think 
from  the  evidence  she  ought  to  recover."     Under  the  in- 
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struction  at  bar  the  jury,  however  slight  the  actual  injury, 
might  in  substance  and  effect  fine  appellant  any  sum  of 
money  not  exceeding  $10,000  without  any  reference  to  or 
consideration  of  the  proof.  This  was  error.  Brink's  Chi- 
cago City  Express  Co.  v.  Herron,  104  111.  App.  2G9. 
The  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Town  of  Cicero  v.  Mary  M/Bartelme,  Conservatrix. 
Gen.  No.  11,090. 

1.  New  CAUSE  op  action — when  additional  count  does  not  allege. 
Where  the  original  and  additional  counts  of  a  declaration  both  charge 
negligence  in  suffering  a  sidewalk  **  to  be  and  remain  in  bad  and  unsafe 
repair  and  condition,"  a  demurrer  to  a  plea  of  the  Statute  of  Limitations 
filed  to  such  additional  count  will  be  sustained  where  the  original  and 
a  Iditional  counts  differ  only  in  their  allegations  as  to  the  manner  in 
which  such  negligence  took  place. 

3.  New  cause  of  action— ir/ie?i  additional  cmmt  does  not  allege. 
Where  from  a  comparison  of  the  original  declaration  and  the  bill  of 
particulars  filed  pursuant  therpto,  it  appears  that  the  place  of  the  acci- 
dent in  question,  as  alleged  in  said  original  declaration  and  the  additional 
count  filed  thereto,  is  the  same,  a  demurrer  to  the  plea  of  the  Statute  of 
Limitations  filed  to  such  additional  count  will  be  sustained. 

3.  Special  finding— ir/ieii,  conclusive.  Where  a  special  finding  has 
been  asked  and  answered,  and  in  the  written  motion  for  a  new  trial, 
which  contains  specific  complaints,  no  point  is  made  upon  the  answer 
to  such  special  finding,  the  same  will  be  deemed  conclusive. 

4.  Assignment  of  error— trTi^n,  sufficient  to  authorize  review  of 
sizn  of  verdict.  The  court  (apparently  with  some  doubt)  hold  that  an 
assignment  of  error,  •*  that  the  court  erred  in  entering  judgment  for 
the  plaintiff,"  is  sufficient  to  authorize  it  to  review  the  size  of  the  verdict. 

.5.  Verdict— ir/ien,  not  excessive.  A  verdict  of  |3,500  in  favor  of  a 
woman  is  not  excessive  where  it  appears  that  she  received  a  transverse 
fracture  of  the  knee-cap,  was  eight  weeks  in  bed,  and  that  there  has 
only  l)een  a  ligamentary  union  of  the  fractured  parts  and  that  the  leg 
is  liable  to  give  way  at  any  time  and  cause  a  fall,  and  that  such  condition 
is  permanent  and  incurable. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  "County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1903.  Af- 
firmed.   Opinion  filed  April  22,  1904. 
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Eoss  C.  Hall,  for  appellant;  Fred  H.  Atwood,  Frank 
B.  Pease,  Charles  O.  LoucKsand  Louis  B.  Dorr,  of  counsel. 

Gideon  S.  Thompson,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

Ella  M.  Peck  brought  an  action  in  the  case  against  ap- 
pellant, an  incorporated  town,  to  recover  for  injuries  sus- 
tained by  her  June  21,  1900,  in  a  fall  on  a  walk  or  crossing 
on  the  south  side  of  82nd  street,  where  said  walk  passes 
over  a  ditch  on  the  east  side  of  Sheldon  avenue.  Before 
the  trial  the  fact  that  plaintiff  had  become  insane  was  sug- 
gested upon  the  record,  and  the  court  ordered  that  the 
cause  proceed  in  the  name  of  Mary  M.  Bartelme,  conserva- 
trix  of  the  estate  of  Ella  M.  Peck.  September  27,  1902, 
plaintiff  had  a  verdict  for  $5,000,  and  defendant  moved  for 
a  new  trial.  Pending  this  motion,  plaintiff  by  leave  of  the 
court  amended  the  declaration  by  filingan  additional  count, 
to  which  defendant  pleaded  the  Statute  of  Limitations. 
The  court  sustained  plaintiff's  demurrer  to  this  plea  and 
upon  plaintiff  remitting  $1,500  from  the  verdict,  denied  de- 
fendant's motion  for  a  new  trial  and  rendered  judgment  on 
the  verdict  for  $3,500  and  defendant  appealed. 

Appellant  insists  that  it  was  error  to  sustain  the  demurrer 
to  the  plea  of  the  Statute  of  Limitations  to  the  additional 
count  which  was  filed  more  than  two  years  after  the  injury. 
The  original  declaration  in  a  single  count  charged  that  the 
defendant  "  wrongfully  and  negligently  suffered  the  said 
sidewalk  to  be  and  remain  in  bad  and  unsafe  repair  and 
condition,  and  divers  of  the  planks  wherewith  said  walk 
was  constructed  to  become  and  remain  rotten  and  decayed, 
whereof  the  said  Town  of  Cicero  had  notice,  and  the  plaint- 
iff, who  was  then  and  there  passing  along  and  upon  the 
said  sidewalk,  exercising  due  care  and  diligence  for  her  own 
safety,  necessarily  and  unavoidably  stepped  upon  a  plank 
in  the  said  sidewalk  that  had  become,  and  for  a  long  time 
had  remained,  decayed  and  rotten,  and  the  said  plank  then 
and  there  broke  and  split  with  the  weight  of  the  said 
plaintiff,  and  the  foot  of  said  plaintiff  was  thereby  caught 
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and  entangled  in  the  said  broken  plank,  and  said  plaintiff 
was  thereby  then  and  there  tripped  and  thrown  and  fell  to 
and  upon  the  ground  and  sidewalk  there,  by  means  whereof 
the  said  plaintiff  received,"  etc. 

The  additional  count  charged  that  the  defendant  "suf- 
fered the  said  walk  to  be  and  remain  in  bad  and  unsafe 
repair  and  condition  and  to  become  rotten  and  decayed  and 
to  be  broken  and  full  of  holes,  *  *  *  by  means  where- 
of the  plaintiff,  who  was  then  and  there  passing  along  and 
upon  said  w^alk  (exercising  due  care  and  diligence  for  her 
own  safety),  then  and  there  necessarily  and  unavoidably 
stepped  into  one  of  the  holes  in  said  walk  and  the  foot  of 
the  said  plaintiff  was  thereby  caught  and  entangled  in  the 
said  hole,  and  the  said  plaintiff  by  means  of  the  bad  and  un- 
safe repair  and  condition  of  the  said  walk,  as  aforesaid, 
then  and  there  tripped  and  stumbled  and  was  thrown  and 
fell  to  and  upon  the  ground  and  walk  there,  by  means 
whereof  the  said  plaintiff  received,"  etc. 

The  negligence  charged  in  each  count  is  the  same,  "  that 
the  defendant  wrongfully  and  negligently  suffered  the 
walk  to  be  and  remain  in  an  unsafe  condition  and  repair." 
They  differ  only  in  their  allegations  as  to  the  manner  in 
which  the  negligence  of  the  defendant  in  permitting  the 
walk  to  be  and  remain  in  unsafe  repair  and  condition, 
caused  and  brought  about  the  fall  and  injury  of  the  plaintiff. 

It  is  also  contended  that  the  cause  of  action  set  up  in  the 
additional  count  is  new  and  distinct,  because  the  fall  of  tlie 
plaintiff  is  alleged  to  have  occurred  in  a  new  place,  upon 
a  different  sidewalk.  The  original  declaration  and  the  bill 
of  particulars  filed  before  the  trial  clearly  designate  as  the 
walk  upon  which  plaintiff  fell,  the  walk  across  Sheldon 
avenne  on  a  line  with  the  sidewalk  on  the  south  side  of 
32nd  street  and  the  place  where  she  fell  as  the  place  where 
said  walk  crosses  the  ditch  on  the  east  side  of  Sheldon 
avenue.  The  walk  on  which  it  is  alleged  in  the  additional 
count  that  plaintiff  fell,  is  described  in  that  count  as  *'  a 
public  walk  or  crossing  leading  from  the  sidewalk  on  the 
east  side  of  Sheldon  avenue  over  and  across  a  certain  ditch 
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or  drain  along  the  south  side  of  32nd  street."  This  clause, 
appellant's  counsel  insist,  must  be  held  to  allege  that  the 
ditch  or  drain  which  the  walk  in  question  crossed  ran  along 
the  south  side  of  32nd  street.  With  this  contention  we 
cannot  agree.  The  allegation  is,  not  that  the  ditch  ran 
along  the  south  side  of  32nd  street,  but  that  the  walk  on 
which  plaintiff  fell  led  from  the  sidewalk  on  the  east  side 
of  Sheldon  avenue  along  the  south  side  of  32nd  street, 
across  the  ditch,,  etc.  The  additional  count  does  not  state 
a  new  cause  of  action,  and  the  demurrer  to  the  plea  of  the 
Statute  of  Limitations  to  that  count  was  properly  sustained. 
It  is  further  insisted  that  the  evidence  fails  to  show  that 
the  defendant  was  guilty  of  any  negligence  in  respect  to 
the  walk  upon  which  plaintiff  fell.  At  the  request  of  the 
defendant  the  trial  court  submitted  to  the  jury  the  inter- 
rogatory, "  Do  you  find  from  the  evidence  that  the  Town  of 
Cicero  was  guilty  of  such  negligence  as  caused  the  injuries 
complained  of  ?  "  to  which  the  jury  answered,  "  Yes."  In 
the  written  motion  of  defendant  for  a  new  trial  the  state- 
ment that  the  verdict  is  against  the  evidence  applies  only 
to  the  general  verdict  of  not  guilty,  and  it  was  not  alleged 
that  the  special  finding  was  contrary  to  the  evidence.  It 
cannot  therefore  be  here  assigned  as  error  that  the  special 
finding  is  contrary  to  the  evidence  and  it  is  conclusive  upon 
the  question  of  the  negligence  of  the  defendant.  Voigt 
v.  Anglo-Amer.  Prov.  Co.,  202  IlL  462-466,  and  cases 
there  cited.  But  if  it  had  been  urged  as  a  ground  for  a 
new  trial  that  the  special  finding  was  against  the  evidence, 
the  result  would  not  be  changed.  There  is  evidence  in  the 
record  tending  to  support  the  special  finding  and  general 
verdict  and  to  warrant  and  justify  the  jury  in  finding  that 
defendant  was  guilty  of  the  negligence  charged  against  it. 
"Whether  the  plaintiff  was  guilty  of  contributory  negligence 
was  a  question  of  fact  for  the  jury.  We  have  carefully  ex- 
amined the  evidence  in  the  record  and  we  cannot  say  that 
the  finding  of  the  jury,  that  she  was  not  guilty  of  contrib- 
utory negligence,  is  against  the  evidence  or  is  not  supported 
by  suflBcient  evidence. 
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It  is  also  contended  that  the  damages  awarded  plaintiff 
are  excessive.  Counsel  for  appellee  insist  that  that  ques- 
tion cannot  be  co;3sidered,  because  there  is  no  assignment 
of  error  bringing  that  question  before  this  court.  The  de- 
fendant duly  excepted  to  the  ruling  of  the  Superior  Court 
denying  the  motion  for  a  new  trial  and  in  this  court  has 
assigned  for  error  "  that  the  court  erred  in  entering  judg- 
ment for  the  plaintiflF."  The  proper  and  formal  assign- 
ment of  error  to  bring  before  this  court  the  question 
whether  the  amount  of  the  judgment  was  excessive  was 
**that  the  trial  court  erred  in  denying  the  defendant's 
motion  for  a  new  trial,"  the  defendant  having  alleged  in 
its  motion  as  a  ground  for  new  trial  that  "  the  damages 
were  excessive;"  but  we  are  not  prepared  to  hold  that  such 
question  is  not  brought  before  us  by  the  assignment  that 
"the  court  erred  in  entering  judgment  for  the  plaintifif." 
Parr  v.  Van  Home,  40  111.  122;  Deere  v.  Lewis,  51  111.  254. 
The  plaintiff  sustained  a  transverse  fracture  of  the  patella, 
or  knee-cap,  was  eight  weeks  in  bed,  and  there  has  been 
only  ligamentary  union.  The  evidence  tends  to  show  that 
the  leg  is  liable  at  any  time  to  give  way  and  cause  her  to 
fall,  and  that  such  condition  is  permanent  ar^d  incurable, 
and  we  cannot  say  that  the  damages  are  excessive. 

Complaint  is  also  made  of  the  refusal  to  give  instruction 
20  on  the  subject  of  contributory  negligence,  but  the  court 
gave  six  instructions  on  that  subject  and  the  substance  of 
the  refused  instruction  is  contained  in  those  given. 

"We  find  no  reversible  error  in  the  record  and  the  judg- 
ment of  the  Superior  Court  will  be  affirmed. 

Affirmed. 

Mr.  Justice  Stein  took  no  part. 
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Nathan  FoUett  t.  Harry  Brown. 
Gen.  No.  11,098. 

1.  Decree  in  chancery— wj/ien,  does  iiot  bar  legal  action.  An  ac- 
tion on  the  case  for  deceit  is  not  barred  by  a  decree  in  equity  dismissing 
a  biil»  based  upon  the  same  matters,  for  want  of  equity. 

Action  on  the  case  for  deceit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1903.  Reversed  and  re- 
manded.   Opinion  filed  April  23,  1904. 

Edward  J.  Stevens,  for  appellant 

M.  L.  Thackaberry,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

Appellant,  in  his  declaration  in  case  against  appellee  in 
the  Circuit  Court,  charged  that  the  defendant  falsely,  fraud- 
ulently, etc.,  represented  to  him  that  a  certain  public  house 
was  doing  a  business  of  from  thirty  to  iiliy  dollars  a  day, 
when  in  fact  it  was  doing  a  business  of  only  ten  to  fifteen 
dollars  a  day,  etc.;  and  that  plaintiff  relying,  etc.,  leased 
from  the  defendant  said  public  house  for  a  term  of  three 
years  at  a  gross  rental  of  $12,000,  and  bouo^ht  of  him  the 
furniture  thereof,  at  the  price  of  $3,000.  The  defendant  in 
a  special  plea  averred  that  plaintifiF  before,  etc.,  tiled  against 
him  in  the  Superior  Court  his  bill  in  equity  for  the  same 
matters  and  causes  of  action,  etc.,  and  in  said  cause  ob- 
tained a  decree  against  him  for  $3,440.84  for  the  same,  etc.; 
that  on  a])peal  to  this  court  said  decree  was  by  this  court 
reversed  and  the  cause  remanded,  with  directions. to  the 
Superior  Court  to  dismiss  the  bill  for  want  of  equity,  at 
complainant's  costs.  The  plea  sets  out  in  full  the  pleadings 
in  the  chancery  case,  and  the  opinion  of  this  court  on  the 
appeal.  13rown  v.  Follett,  88  111.  App.  489.  The  plea  then 
avers  that  the  Supreme  Court,  on  appeal,  adopted  the  opin- 
ion and  affirmed  the  judgment  of  this  court  and  again  re- 
manded said  cause  to  the  Superior  Court  with  directions  to 
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dismiss  the  bill  for  want  of  equity,  etc.,  and  that  the  cause 
was  accordingly  redocketed  in  the  Superior  Court,  and  by 
that  court  dismissed  for  want  of  equity  at  the  costs  of  com- 
plainant. The  demurrer  of  the  plaintiff  to  the  plea  above 
stated  was  overruled,  and  the  plaintiff  electing  to  stand  by 
his  demurrer,  final  judgment  for  the  defendant  was  rendered 
b\"  the  Circuit  Court,  from  which  the  plaintiff  appealed. 

The  single  question  presented  is  whether  the  decree  of 
the  Superior  Court  dismissing  the  bill  of  appellant  for  want 
of  equity  is  a  bar  to  this  action  at  law,  brought  by  him 
against  the  same  defendant  for  the  same  matters. 

In  Lundy  v.  Lundy,  131  111.  138,  a  decree,  dismissing, 
upon  the  hearing,  a  bill  to  set  aside  certain  deeds  as  a  clond 
upon  the  title  of  appellant,  was  affirmed.  In  Lundy  v. 
Alason,  174111.  505,  it  was  held  that  the  decree  dismissing 
that  bill  presented  no  defense  to  an  action  in  ejectment  for 
the  same  land,  brought  by  the  complainant  in  that  bill.  In 
the  opinion  Mr.  Justice  Wilkin,  referring  to  the  chancery 
suit,  said  :  "This  court,  upon  appeal,  held  that  such  a  bill 
could  not  be  maintained  under  the  statute  and  decisions  of 
this  court  because  the  complainants  were  in  possession,  and 
it  was  expressly  stated  that  complainants'  remedy  was  at 
law,  in  ejectment.  The  merits  of  the  cause  were  not  dis- 
cussed. The  decree  below  dismissing  the  bill  was  affirmed 
on  the  sole  ground  that  the  Circuit  Court  was  without 
jurisdiction.  The  dismissal  of  the  bill  in  that  case  presents 
no  defense  to  this  suit  at  law.  Richards  v.  Lake  Shore  & 
Michigan  Southern  R.  R.  Co.,  124  III.  516."  In  the  case 
last  cited,  a  demurrer  was  sustained  to  a  bill  and  the  bill 
dismissed  "  for  want  of  equity,"  and  the  decree  was  affirmed. 
In  the  opinion  Mr.  Justice  Mulkey  said:  "Counsel  insist 
that  the  bill,  if  dismissed  at  all,  should  have  been  dismissed 
for  want  of  jurisdiction,  and  not  *for  want  of  equity,'  as 
it  was.  This  objection  is  without  force.  The  dismissal 
of  the  bill,  on  demurrer,  for  want  of  equity,  practically 
amounts  to  the  same  thing  as  dismissing  it  for  want  of 
jurisdiction.  Winkler  v.  Winkler,  40  111.  179.  While  a 
bill  may  disclose  legal  rights,  enforcible  in  a  court  of  law, 
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yet  if  the  facts  stated  do  not  bring  the  case  within  the 
ordinary  jurisdiction  of  a  court  of  equity,  as  was  also  the 
case  here,  there  is  neither  jurisdiction  norequity  in  the  bill. 
It  may  be  stated  as  universally  true,  that,  as  the  expression 
is  used  and  understood  in  equity  law,  there  can  never  be 
equity  in  a  bill  when  there  is  want  of  jurisdiction.  The 
dismissal  of  the  bill  in  this  case  would  present  no  defense 
whatever  to  an  action  at  law  under  the  contracts.  The 
only  injury  or  prejudice  resulting  from  the  order  of  dis- 
missal, is  the  compelling  of  the  complainants  to  bring  their 
suit  in  the  proper  forum,  where  it  should  have  been  brought 
in  the  first  instance."  If  the  decree  of  the  Superior  Court 
in  favor  of  the  complainant,  set  out  in  the  plea,  had  re- 
mained in  force,  it  would  have  been  a  bar  to  this  action. 
But  that  decree  has  not  remained  in  force,  but  has  been 
reversed  and  set  aside.  So  also,  if  that  decree  had  been 
reversed  upon  the  merits,  for  the  reason  that  the  evidence 
did  not  sustain  the  charges  of  fraud  stated  in  the  bill,  with 
directions  to  the  Superior  Court  to  dismiss  the  bill  for  want 
of  equity,  the  decree  of  that  court  dismissing  the  bill  for 
want  of  equity  would  have  been  a  bar  to  this  action.  The 
opinion  of  this  court  adopted  b}'  the  Supreme  Court,  and 
set  out  in  the  plea,  shows  the  grounds  upon  which  the 
decree  of  the  Superior  Court  was  reversed  and  the  cause 
remanded  with  directions  to  dismiss  the  bill  for  want  of 
equity,  as  the  opinion  of  the  Supreme  Court  in  Lundy  v. 
Lundy,  supra,  was  held  by  that  court  in  Lundy  v.  ilason, 
supra,  to  show  the  grounds  upon  which  the  decree  in 
Lundy  v.  Lundy  was  reversed  with  like  directions.  In  the 
opinion  of  this  court  (vyhich  became  also  the  opinion  of  the 
Supreme  Court)  it  was  held  that  the  evidence  in  the  chan- 
cery case  fully  proved  and  sustained  the  charges  of  fraud 
made  against  the  defendant  in  the  bill,  but  that  it  also 
showed  such  acts  and  conduct  on  the  part  of  the  complain- 
ant during  the  nine  months  intervening  between  the  dis- 
covery of  the  fraud  and  the  filing  of  the  bill,  as  were  held 
to  show  his  election  to  affirm  the  contract,  and  therefore 
the  decree  which  was  based  upon  a  rescission  of  the  con- 


Digitized  by 


Google 


Chicago— First  District — A.  D.  1904.       17 

Farson  v.  Gilbert. 

tract  by  the  complainant  could  not  be  sustained,  and  was 
reversed  with  directions  to  dismiss  the  bill  for  want  of 
equity. 

In  Richards  v.  Lake  Shore  &  Mich.  Southern  R.  R.  Co., 
snpra.  it  was  held  on  demurrer  to  a  bill  that  when  a  bill 
did  not  state  facts  which  entitled  the  complainant  to  relief 
in  equity,  but  did  disclose  legal  rights  enforcible  at  law, 
the  proper  decree  was  that  "  the  bill  be  dismissed  for  want 
of  equity"  and  the  rule  is  the  same  when  the  bill  is  dis- 
missed by  the  chancellor  on  the  hearing,  or,  as  in  this  case, 
is  dismissed  in  obedience  to  the  order  and  jnandate  of  the 
court  of  review.  The  decree  of  the  Superior  Court,  entered 
in  obedience  to  the  mandate,  left  the  legal  rights  of  the 
parties  growing  out  of  the  lease  and  purchase,  as  distin- 
guished from  their  equitable  rights,  unafiFected  by  the  de- 
cree. Porter  v.  Wagner,  36  O.  S.  471.  In  speaking  of  the 
effect  of  such  a  decree  in  Neafle  v.  Neafle,  7  John.  Ch.  5, 
Chancellor  Kent  said:  '*  A  decree  dismissing  a  bill  upon 
the  merits  does  not  establish  any  new  right  to  be  carried 
into  effect;  it  only  declares  that  the  plaintiff  has  failed  to 
establish  the  equity  Which  he  had  set  up."  To  the  same 
effect  are  Kennedy  v.  Hazleton,  128  U.  S.  671;  Wright  v. 
DeKlyne,  1  Peters'^C.  C.  199;  Phelps  v.  Harris,  101  U.  S. 
370;  Garrett  v.  Far  well  Co.,  199  111.  436. 

The  Circuit  Court  erred,  in  our  opinion,  in  overruling  the 
demurrer  of  the  plaintiff  to  the  special  plea  of  the  defend- 
ant, and  for  that  error  the  judgment  of  that  court  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  Farson,  et  al.,  v.  James  H.  Gilbert^  for  use^  etc. 
Gen.  No.  11.110. 

1.  Chattel  mortgage— ty/ien,  invalid  as  against  third  persons,  A 
chattel  mortgage  not  acknowledged  before  a  magistrate  of  the  town 
where  the  mortgagor  resided,  is  void  as  against  the  rights  and  interests 
of  third  persons. 

Vol.  CXIV  2 
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2.  "  Pledge  ''—defined.  A  pledcje  is  a  lien  created  by  the  owner  of 
personal  property  by  the  mere  delivery  of  it  to  another,  upon  an  express 
or  implied  understanding  that  it  shall  be  retained  as  security  on  an 
existing  or  future  debt.  If  the  pledgee  is  in  possession  of  the  thing 
pledged,  though  for  another  purpose,  the  pledge  becomes  effectual  with- 
out further  delivery. 

3.  Damages— proo/o/,  in  action  of  debt  upon  replevin  bond.  Where 
the  property  in  question  has  no  market  value,  proof  may  be  made  of 
such  facts  as  tend  to  show  such  value  or  which  aid  the  jury  in  estimat- 
ing it.  The  cost  of  manufacturing  a  new  article  and  transporting  it  to 
market  may  properly  l>e  inquired  into. 

4.  Damages— proo/  of,  in  action  of  debt  upon  replevin  bond.  In  an 
action  of  debt  upon  a  replevin  bond,  the  statement  contained  in  the 
affidavit  for  replevin,  as  to  the  value  of  the  property  sought  to  be  re- 
plevied, is  prima  fade  evidence  of  such  value. 

Action  of  debt  upon  replevin  bond.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Jambs  S.  Bau&ie,  Judge,  presiding.  Heard  in 
the  Branch  Appellat3  Court  at  the  March  term,  1903.  AfSirmed.  Opin- 
ion filed  April  22,  1904. 

CiiARLKS  T.  Farso:^,  for  appellants. 
BuLKLEY,  Gray  &  More,  for  appellee. 

Mb.  Justice  Bakkr  delivered  the  opinion  of  the  court. 

This  case  was  before  us  at  the  October  terra,  1898^  (Far- 
son  V.  Gilbert,  85  111.  App.  364.)  It  was  an  action  of  debt 
on  a  replevin  bond,  given  by  appellants  to  appellee,  as  sher- 
iflf,  to  indemnify  him  for  taking  from  Donohue  &  Henne- 
berry,  ninety-one  electro  plates  of  pages  of  a  certain  atlas, 
published  by  Walton  Thayer,  who  was  the  owner  of  the 
plates.  The  replevin  suit  was  dismissed  for  want  of  prose- 
cution. Donohue  &  Henneberry,  for  whose  use  the  suit 
was  brought,  claimed  that  Thayer,  early  in  1891,  pledged 
the  plates  to  them  as  security  for  the  price  of  printing 
done,  and  to  be  done,  by  them  for  him;  that  the  plates  were 
in  their  possession  when  so  pledged  and  remained  in  their 
possession  until  taken  from  them  on  the  writ  of  replevin, 
October  8,  1892.  Appellants'  claim  to  the  plates  is  based 
upon  a  chattel  mortgage  given  by  Thayer,  dated  May  29, 
1891,  to  secure  certain  notes  held  by  them.  This  mortgage 
>vas  not  acknowledged  before  a  magistrate  of  the  town 
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where  the  mortgager  resided,  and  was  therefore  void  "as 
against  the  rights  and  interests  of  third  persons."  R.  S., 
chap.  95,  sec.  1.  Appellants  insist  that  they  had  a  valid 
lien  on  the  plates  under  the  mortgage  from  December,  1891, 
when  they  took  steps  to  foreclose,  or  at  least  from  October 
8,  1892,  when  they  took  the  plates  on  the  writ  of  replevin, 
and  then  say,  that  taking  as  true  the  testimony  given  in 
behalf  of  appellee,  there  was  no  pledge  of  the  plates  by 
Thayer  to  JDonohue  &  Henneberry.  This  testimony  in 
substance  was,  that  with  the  plates  in  the  possession  of 
Donohue  &  Henneberry,  they  pressed  Thayer  for  the  pay- 
ment of  the  amount  due  them  for  printing  and  that  Thayer 
said  to  them  that  they  had  the  plates  for  security;  that  they 
need  not  be  in  a  stew  to  get  their  money  &a  they  had  plenty 
of  security  or  property  in  their  possessiou;  that  they  had 
his  sheets  and  plates.  Donohue  &  Henneberry  continued 
to  do  printing  for  Thayer  up  to  July  21,  1891,  and  have 
not  been  paid,  either  the  amount  due  at  the  time  of  the 
conversation  or  that  which  accrued  subsequently. 
•'  A  pledge  is  "  a  lien  created  by  the  Q^ML  ^^  personal 
property  by  the  mere  delivery  of  it  to  another,  upon  an 
express  or  implied  understanding  that  it  shall  be  retained 
as  security  on  an  existing  or  future  debt."  Parsons  on  Con- 
tracts, quoted  and  approved  in  Corbett  v.  Underwood,'83 
111.  326.  If  the  pledgee  is  in  possession  of  the  thing 
pledged,  though  for  another  purpose,  the  pledge  becomes 
effectual  without  further  delivery.  Jones  on  Pledges,  see. 
36;  Parsons  v.  Overmire,  22  111.  68;  Meguiar  v.  Thomas, 
42  S.  W.  Hep.  846.  We  think  the  declaration  of  Thayer 
constituted  a  valid  pledge  of  the  plates,  because  they 
showed  an  agreement  on  the  part  of  the  owner  that  Dono- 
hue &  Henneberry,  his  creditors,  should  hold  the  plates 
until  tbe  amount  due  from  him  to  them  for  printing  should 
be  paid. 

It  is  also  contended,  that  as  Thayer  had  the  copyright  of 
the  atlas,  the  plates,  were  of  little  value  to  any  one  other 
than  Thayer,  and  the  judgment  was  for  too  large  an 
amount.  The  verdict  was  for  $1,000  damages.  The  plaint- 
iff remitted  $265.06  and   the  court  rendered  judgment  for 
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$734.84,  being  $455.49,  the  amount  of  Donohue  &  Henne- 
berry's  bill  against  Thayer;  $299.44,  the  interest  thereon 
from  the  time  the  plates  were  taken  until  the  trial;  and 
$50  attorney's  fees  in  the  replevin  suit.  The  question 
whether  the  plaintiff  was  entitled  to  recover  as  damages 
the  full  value  of  the  plates,  or  only  the  amount  of  the  lien 
of  Donohue  &  Ilenneberry,  with  interest  and  attorney's 
fees,  is  not  before  us,  but  only  the  question  whether  the 
evidence  warrants  and  supports  the  finding  of  the  jury  that 
the  plates,  when  taken  on  the  writ,  were  of  the  value  of  at 
least  $684.84,  the  amount  of  the  judgment  less  the  attor- 
ney's fees. 

In  Meeker  v.  The  Chicago  Cast  Steel  Co.,  84  111.  276,  Mr. 
Justice  Breese  said,  in  answer  to  the  objection  that  there 
was  not  legal  or  competent  evidence  to  show  the  amount 
of  plaintiff's  damages,  **  Law  is  not  one  of  the  exact  sciences, 
nor  can  damages  be  measured  by  mathematical  rule.  Ap- 
proximation is  all  that  can  bo  attained."  "  When  the 
property  has  no  market  value,  proof  may  be  made  of  such 
facts  as  exist  tending  to  show  the  value  or  to  aid  the  jury 
in  estimating  it.  The  cost  of  manufacturing  a  new  article 
for  and  transporting  it  to  market  may  properly  be  inquired 
into."  1  Sutherland  Dam.  800.  The  value  of  the  plates 
stated  in  the  affidavit  for  replevin  was  $1,100  and  this  we 
held  when  the  case  was  first  before  us,  Wdisprimafacie,  but 
not  conclusive  evidence  of  such  value.  The  other  evidence 
in  the  record  shows  that  the  cost  of  producing  the  plates 
was  much  more  than  the  damages  awarded  by  the  jury.  It 
was  for  the  jury  to  estimate  and  arrive  at*  the  value  of  the 
plates  from  all  the  evidence.  They  found  that  value  to  be 
$1,000  and  with  that  verdict  we  cannot  say  from  the  evi- 
dence that  the  judgment  is  for  too  large  a  sum.  It  is 
further  contended  that  the  motion  in  arrest  of  judgment 
should  have  been  sustained,  because  the  declaration  fails  to 
allege  that  the  plates  were  taken  by  the  sheriff  on  the  re- 
plevin writ  from  the  possession  of  Donohue  &  Henneberry, 
but  this  contention  is  without  merit. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Ajjirmed. 
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City  of  Ottawa  ?.  Edward  Hayne. 
Gen.  No.  4.291. 

1.  CONTRIBUTORT  SROUQESC^—what  does  uot  establish.  In  an 
action  against  a  municipality  for  injuries  resulting  from  an  obstruction 
in  a  public  street,  it  is  not  necessarily  contributory  negligence  for  a  per- 
son to  run  along  such  sidewalk,  upon  a  rainy  night,  with  his  head  down, 
close  to  the  building  line,  notwithstanding  he  may  have  been  familiar 
with  such  sidewalk  and  knew  its  ordinary  condition. 

2.  YxRikKCE —what  does  not  constitute.  In  an  action  on  the  case  a 
failure  to  prove  all  that  is  charged  in  the  declaration  is  not  a  variance, 
provided  enough  of  the  charge  is  established  to  make  a  cause  of  action. 

3.  Variance— Mj/ien,  deemed  vxiived.  A  variance  is  deemed  to  have 
been  waived  where  a  motion  to  exclude  the  evidence  is  based  upon 
other  and  different  grounds  than  that  of  variance. 

4.  Variance— /lOM?  objection  for^  made.  An  objection  of  variance 
must  be  specific  and  point  out  wherein  the  alleged  variance  consists. 

5.  Notice— tu/ien  municipality  deemed  to  have,  of  sidewalk  obstruc- 
Hon.  The  law  fixes  no  exact  limit  as  to  what  is  sufficient  time  for  an 
obstruction  or  defect  to  exist  in  order  to  charge  a  municipality  with 
notice;  each  case  must  be  determined  from  its  own  facts,  and  among 
the  circumstances  wluch  may  be  considered  in  determining  such  ques- 
tion are  the  population  of  the  city  and  the  amount  of  business  or  travel 
at  or  near  the  place  of  such  obstruction. 

6.  Assignment  of  error— what  cannot  be  urged  by.  One  appellant 
cannot  complain  of  an  action  of  the  trial  court  which  only  affected  a 
co-defendant. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  LaSalle  County;  the  Hon.  Charles  Blanchard,  Judge,  pre- 
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siding.    Heard  in  this  court  at  the  October  term,  1903,    Aflarmed. 
Opinion  filed  May  11,  1904. 

Daniel  R.  Burke,  for  appellant. 

Browne  &  Wiley  -  and  McDougall  &  Chapman,  for 
appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  rendered  in  the  Cir- 
onit  Court  of  La  Salle  county  against  the  city  of  Ottawa, 
for  a  personal  injury  received  by  appellee  on  one  of  the 
sidewalks  of  the  city.  The  verdict  was  for  $5,000,  which, 
under  the  direction  of  the  trial  court,  was  reduced  to  $3,000, 
for  which  judgment  was  rendered,  and  the  city  appeals. 

The  injury  to  appellee  occurred  on  the  evening  of  March 
11,  1902,  about  8:30  p.  m.  On  the  morning  of  March  10, 
the  Majestic  Manufacturing  Company  stretched  a  cloth 
banner  across  Main  street  from  the  store  building  of  the 
Foundstone-Refior  Hardware  Company  to  the  Lindeman 
building  on  the  opposite  side  of  the  street.  This  banner 
was  thirty-five  to  forty  feet  long,  and  about  three  feet  wide, 
and  had  inscribed  on  it  the  words  :  "Majestic  Malleable 
Iron  Ranges,  Cooking  Exposition  now  going  on."  The  ban- 
ner was  held  in  conspicuous  view  by  means  of  ropes  attached 
to  upper  and  lower  edges  and  made  fast  to  the  buildings  on 
either  side.  In  order  to  keep  the  surface  of  the  banner 
smooth,  a  third  guy  rope  about  twelve  feet  long  was  at- 
tached to  the  lower  banner  rope  and  brought  down  and 
fastened  about  two  feet  above  the  level  of  the  sidewalk  on 
the  side  next  to  the  building.  This  guy  rope  was  fixed  at 
an  angle  from  its  fastening  at  the  lower  end,  so  that  a  few 
feet  from  the  line  of  the  building,  the  rope  was  high  enough 
for  pedestrians  to  pass  along  the  sidewalk  without  coming 
in  contact  with  the  rope.  On  the  evening  of  the  accfdent, 
appellee  was  running  along  the  sidewalk;  the  night  was 
dark  and  it  was  raining.  He  was  traveling  near  the  line  of 
buildings,  probably  because  they  afforded  some  shelter  from 
the  rain;  he  ran  against  this  guy  rope,  which  was  a  small 
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cord  only  about  three-eighths  of  an  inch  in  diameter,  and 
was  thrown  down  on  the  sidewalk,  dislocating  his  right 
shoulder,  and  seriously  injuring  his  right  eye,  so  that  the 
sight  is  permanently  impaired. 

This  suit  was  originally  brought  against  the  Majestic 
Manufacturing  Company,  J.  M.  Foundstone  and  David 
Refior,  partners,  under  the  name  pf  the  Poundstone-Refior 
Hardware  Company,  and  the  city  of  Ottawa.  The  Majestic 
Company  pleaded  to  the  jurisdiction  of  the  court  and  its 
plea  was  sustained.  The  jury  found  the  Poundstone-Refior 
Company  not  guilty.  There  is,  therefore,  only  the  case 
against  the  city  to  be  considered. 

Appellant  insists  that  the  appellee  was  guilty  of  contribu- 
tory negligence  by  running  with  his  head  down  so  close  to 
the  line- of  the  buildings  that  he  came  in  contact  with  this 
guy  rope.  The  appellee  was  familiar  with  the  sidewalk 
and  knew  its  usual  and  ordinary  condition.  It  was  raining 
and  dark,  at  least  too  dark  to  see  a  small  cord  stretched 
across  the  sidewalk;  appellee  had  a  right  to  select  any  por- 
tion of  the  sidewalk  he  desired,  and  simply  because  he 
sought  to  pass  along  near  the  inside  of  the  walk  and  was 
running  to  get  out  of  the  rain,  we  are  not  disposed  to  hold, 
contrary  to  the  finding  of  the  jury,  that  he  was  guilty  of 
contributory  negligence. 

It  is  contended  that  there  is  a  variance  between  the  dec- 
laration and  the  proofs.  It  is  true  the  declaration  charges 
that  travel  was  obstructed  to  a  much  greater  extent  than 
the  proof  shows.  In  other  words,  the  appellee  did  not 
prove  his  case  as  strong  as  he  stated  it  in  his  declaration, 
but  the  proof  does  show  that  the  guy  rope  was  an  obstruc- 
tion to  travel  over  a  part  of  the  sidewalk.  A  failure  to 
prove  all  that  is  charged  is  not  a  variance,  provided  enough 
of  the  charge  is  proven  to  make  a  cause  of  action.  But 
even  if  there  was  a  variance  between  the  declaration  and 
the  proofs,  it  has  been  waived  by  the  appellant  for  the 
reason  that  the  .motion  to  exclude  the  evidence  was  based 
solely  on  the  grounds  that  none  of  the  city  oiBcials  w^hose 
duty  it  was  to  keep  the  streets  and  sidewalks  in  repair  and 
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free  from  obstructions  had  any  notice  of  the  alleged  ob- 
struction. The  motion  that  is  abstracted,  based  on  the 
theory  of  a  variance,  was  the  separate  motion  of  the  Pound- 
stone-Kefior  Compatiy,  and  not  the  motion  of  the  appellant. 
Still  if  we  concede  to  appellant  the  full  benefit  of  its  own 
motion  and  also  the  separate  motion  of  its  co-defendant 
below,  the  question  of  a  variance  is  not  presented.  Neither 
motion  pointed  out  specifically  in  what  the  variance  con- 
sisted, as  the  law  requires.  Probst  Construction  Co.  v. 
Foley,  166  111.  31;  111.  Central  R.  R.  Co.  v.  Behrens,  208  111. 
20;  Zellers  v.  White,  208  111.  518. 

It  is  next  contended  that  no  actual  notice  to  the  city  was 
shown,  and  that  the  obstruction  had  not  been  there  a  suf- 
ficient length  of  time  for  the  city  by  the  use  of  ordinary 
diligence  to  have  learned  of  its  existence  in  time  to  have 
removed  the  same  before  the  accident.  The  law  fixes  no 
exact  limit  as  to  what  is  a  sufficient  time  for  an  obstruction 
or  defect  to  exist  in  order  to  charge  a  city  with  implied 
notice.  In  this  respect  each  case  must  be  determined  from 
all  the  surrounding  circumstances.  It  is  a  question  of  fact 
for  the  jury  to  determine  in  view  of  all  the  facts  and  cir- 
cumstances. City  of  Decatur  v.  Besten,  169  111.  340.  To 
enable  the  jury  to  determine  this  question,  evidence  of  the 
population  of  the  city,  the  amount  of  business  and  travel 
at  or  near  the  place  of  the  obstruction,  and  any  other  per- 
tinent fact  or  circumstance  tending  to  throw  light  on  the 
question  of  notice  to  the  city,  may  be  received;  after  the 
jury  have  passed  on  this  question,  its  finding  thereon  is  en- 
titled to  the  same  consideration  b\^  this  court  as  a  finding 
upon  any  other  question  and  will  not  be  disturbed  unless  it 
is  so  clearly  and  palpably  against  the  weight  of  the  evi- 
dence  as  to  lead  to  the  conclusion  that  the  jury  was  actuated 
by  passion  or  prejudice.      Such  is  not  the  case  here. 

It  is  contended  that  the  damages  are  excessive.  The 
trial  court  in  the  exercise  of  a  sound  discretion  required  the 
plaintiff  to  remit  $2,000  from  the  verdict,  and  rendered 
judgment  for  $3,000.  We  do  not  regard  $3,000  as  excessive 
in  view  of  the  nature  and  extent  of  plaintiff's  injuries. 
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Numerous  objections  are  urged  to  the  instructions,  but 
taking  them  as  a  series,  we  think  they  present  the  law  of 
the  case  to  the  jury.  It  is  urged  that  the  instructions  of 
the  court  given  on  behalf  of  the  Poundstone-Relior  Com- 
pany were  more  favorable  to  that  defendant  than  the  law 
warrants.  Appellant  cannot  complain  of  any  action  of  the 
trial  court  affecting  only  its  co-defendant.  If  the  plaintiff 
had  a  cause  of  action  against  the  city  for  a  tort,  the  city 
cannot  raise  the  question  that  some  other  party  is  also 
liable,  or,  if  sued  jointly,  that  the  rulings  of  the  court  were 
erroneous  as  applied  to  the  case  of  the  co-defendant. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Ajfinaed. 


Hary  Fitzgerald  v.  James  Coleman, 
Gen.  No.  4,292. 

1.  Admissions— compefe?icy  of.  The  admissions  of  a  party  aprainst 
his  interest,  which  tend  to  support  the  theory  of  liis  advei-sary,  are  com- 
petent against  him,  and  it  Ls  error  to  refuse  io  receive  them. 

2.  Rkckipt — how  far,  conclusive,  A  receipt  is  ordinarily  high  and 
satisfactory  evidence  of  the  truth  of  its  recitals,  but  it  is  always  open  to 
explanation  by  parol  evidence. 

3.  Burden  of  proof— fo  overcome  receipt.  An  instruction  is  proper 
which  tells  the  jury  that  the  burden  of  proof  is  upon  the  adverse  party 
to  overcome  the  recitals  of  a  receipt  by  clear  and  unmistakable  evidence. 

Distress  for  rent.  Appeal  from  the  County  Court  of  La  Salle  County; 
the  Hon.  WiLLlAM  H.  Hinebaugh,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1903.  Reversed  and  remanded.  Opinion 
filed  May  11,  1904. 

Edward  J.  Kklly  and  James  J.  Conwat,  for  appellant. 

Browne  &  Wiley,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  o])inion  of  the  court. 

This  is  a  suit  commenced  bj^  a  distress  warrant  to  collect 
S325  rent  claimed  to  be  due  appellant  from  appellee  for  the 
year  1902.     Appellee  leased  an  80  acre  tract  of  farm  lands 
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from  Mrs.  Fitzgerald  in  March,  1894,  at  an  annual  rental 
of  $325.  The  first  leasing  was  for  two  years  beginning 
March  1,  1894,  and  before  this  lease  expired  another  was 
made,  extending  two  years  from  the  expiration  of  the  first, 
and  thereafter  successive  leases  were  made  continuing 
appellee's  tenancy,  so  that  altogether  he  occupied  the 
premises  nine  years.  There  is  no  dispute  respecting  the 
rent  to  be  paid;  it  was  $325  pef  annum  in  all  the  leases. 

Appellee  made  "numerous  payments  on  the  rent  from 
time  to  time,  and  now  contends  that  the  aggregate  of  all 
his  payments  equals  the  full  amount  of  the  nine  years' 
rent.  Appellant,  claiming  he  was  in  arrears  for  the  year 
1902,  on  the  26th  day  of  Februar\\  1903,  commenced  this 
suit  by  a  distress  warrant  which  was  levied  upon  a  crib  of 
corn  grown  on  the  premises.  The  distress  warrant  recited 
that  the  said  "James  Coleman  was  justly  indebted  to  Mary 
Fitzgerald  in  the  sum  of  $325  for  one  year's  rent  due  on 
the  15th  day  of  Februarypl903."  The  distress  warrant 
being  filed  in  the  County  Court,  a  plea  was  filed  thereto 
denying  that  appellee  owed  appellant  said  sum  of  money 
or  any  part  of  it.  A  trial  was  had  by  a  jury  resulting  in  a 
finding  for  the  appellee,  upon  which  judorment  was  rendered 
against  appellant  for  costs,  from  which  this  appeal  is 
prosecuted. 

The  appellant  has  assigned  and  argued  numerous  errors, 
but  in  the  view  we  take  of  the  case  it  will  not  be  necessary 
to  discuss  them  all.  The  case  was  submitted  to  the  jury  on 
the  issue  of  payment.  Appellee  contended  he  had  paid  the 
rent  for  the  year  1902,  and  also  for  the  whole  of  his  term, 
and  that  there  was  nothing  whatever  due  appellant.  The 
testimony  of  appellant  tended  to  show  that  the  rent  for 
1902  and  even  more  was  due  and  unpaid.  The  constable 
who  served  the  distress  warrant  testifies  that  appellee  told 
him  in  February,  1903,  on  more  than  one  occasion,  that  the 
rent  was  not  due  and  that  "  he  could  not  see  how  an  at- 
tachment could  be  levied  on  his  corn  when  the  rent  would 
not  be  due  until  September,  1903."  Patrick  Manley,  who 
was  in  company  with  the  constable  when  the  distress  was 
served,  also  testifies  that  appellee  said  the  rent  was  not  due. 
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Appellant  offered  to  prove  by  John  H.  Carlin  that  ap- 
pellee stated  to  him  in  January,  1903,  that  he  owed  appel- 
lant one  year's  rent,  but  that  appellee  clainied  it  would  not 
be  due  until  the  following  September.  This  evidence  was 
not  admitted  by  the  court  and  appellant  excepted.  We  are 
unable  to  conceive  of  any  theory  that  would  exclude  evi- 
dence of  admissions  of  a  party  against  his  interest  and 
tending  directly  to  support  the  appellant's  theory  of  the 
case.  ,  This  evidence  stands  upon  the  same  footing  as  that 
of  the  constable  and  the  witness  Manley.  It  was  a  question 
of  fact  that  was  controverted  before  the  jury  whether  ap- 
pellee owed  rent  for  the  year  1902,  and  appellant  was 
clearly  entitled  to  the  voluntary  admissions  of  appellee  upon 
that  question,  and  its  rejection  was  error. 

Appellee  testified  that  the  rent  was  all  paid,  and  that  he 
did  not  owe  any  amount  whatever  when  the  distress  was 
served  upon  him.  lie  also  introduced  his  sister  as  a  witness 
who  testified  that  the  rent  was  all  paid,  but  it  is  apparent 
that  this  witness  knew  very  little  about  the  dealings  be- 
tween the  parties  except  what  she  learned  from  appellee 
and  from  examining  certain  receipts  which  apj)ellee  brought 
home  and  delivered  to  her.  Excluding  her  statements 
based  on  hearsay  there  is  but  little  left  of  her  evidence  that 
has  any  bearing  on  the  issues. 

The  principal  reliance  of  appellee  to  make  out  his  defense 
of  payment  is  based  on  a  receipt  dated  at  Ottawa,  Novem- 
ber 13,  1902,  for  $325,  signed  by  Ben.  F.  Brady,  attorney 
for  appellant,  and  purporting  on  its  face  to  be  "  in  full  pay- 
ment for  rent  due  appellant  to  March  1, 1903."  Mr.  Brady 
is  an  attorney  at  law  and  lives  in  Ottawa.  Mrs.  Fitzgerald 
placed  a  claim  for  $325  in  his  hands  for  collection  against 
appellee.  After  sending  a  notice  and  a  personal  call  on 
appellee,  Mr.  Brady  collected  $325.  The  money  was  paid 
to  him  at  his  office.  Mr.  Brady  had  not  seen  his  client, 
nor  had  he  §een  the  lease,  and  did  not  know  what  period 
was  covere<l  by  the  claim  he  had.  Mr.  Brady  testifies  that 
when  he  went  to  write  the  receipt  he  asked  appellee  to 
what  time  this  paid  the  rent  and  he  said  "  to  March  1, 
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1903,"  and  thereupon  the  receipt  was  drawn,  in  full  for  all 
rent  to  March  1,  1903.  Appellee  denies  telling  Mr.  Brady 
anything  who-tever  about  the  receipt  and  says  he  wrote  it 
himself  without  any  suggestions  from  him. 

While  a  receipt  is,  ordinarily,  very  high  and  satisfactory 
evidence  of  the  truth  of  its  recitals,  still  it  is  always  open 
to  explanation  by  parol  testimony.  Reading  v.  Traver,  83 
III.  372;  Carr  v.  Miner,  42  111.  179;  Rand  v.  Scofield,  43  111. 
167;  Paris  v.  Lewis,  85  111.  597;  Starkweather  v.  Maginnis, 
196  111.  274;  Spitzer  v.  Williams,  98  App.  146. 

It  is  contended  the  court  erred  in  instructing  the  jury 
that  the  burden  of  proof  was  on  appellant  to  overcome  the 
recitals  in  the  receipt  by  clear  and  unmistakable  evidence. 
The  instructions  on  this  question  are  in  almost  the  language 
of  our  Supreme  Court  in  Winchester  v.  Grosvenor,  44  111. 
425,  and  the  rule  there  announced  has  been  followed  in 
numerous  later  cases.  Prima  facie  the  receipt  offered  was 
evidence  of  the  payment  of  all  rent  up.  to  March  1,  1903. 
The  genuineness  of  the  signature  and  the  general  integrity 
of  the  receipt  was  not  questioned,  but  the  contention- was 
that  the  receipt  had  been  signed  by  Mr.  Brady  without 
proper  knowledge  of  the  facts  and  through  information 
given  him  by  appellee.  Upon  this  question  appellant  had 
the  burden  of  proof  to  overcome  the  receipt  by  clear  and 
unmistakable  evidence,  and  there  was  no  error  in  the  in- 
structions of  the  court,  when  considered  as  a  series,  on  this 
question.  Levi  v.  Karrick,  13  Iowa  344;  Ennis  v.  Pullman 
Palace  Car  Co.,  165  111.  161.  It  was  a  question  of  fact  for 
the  jury  to  determine  whether  the  evidence  oflfered  was 
sufficient  to  overcome  the  recital  in  the  receipt  and  since 
this  cause  must  be  submitted  to  another  jurj^  we  will  not 
express  any  opinion  on  that  point. 

By  the  modification  of  instruction  No.  4  asked  by  appel- 
lant, and  by  instructions  27  and  30  given  for  appellee,  the 
court  instructed  the  jury  that  the  burden  of  proof  was  on 
appellant  to  prove  that  the  rent  for  the  year  1902  was  not 
paid.  The  defense  of  payment  is  an  affirmative  defense 
and  the  burden  is  on   the  party  alleging  it  to  make  out 
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such  defense  by  a  preponderance  of  the  evidence.     Laird  v. 
Warren,  92  111.  204. 

The  fact  that  the  suit  is  commenced  by  a  distress  warrant 
which  recites  that  the  rent  is  due  and  unpaid,  to  which  the 
defense  of  payment  is  interposed,  aflFords  no  reason  for  de- 
parting from  a  rule  of  evidence  so  firmly  established  as  the 
one  requiring  the  party  who  sets  up  an  affirmative  defense 
to  prove  it  by  a  preponderance  of  the  evidence.  There  was 
therefore  manifest  error  in  modifying  instruction  No  4.  and 
in  giving  27  and  30  for  appellee. 

For  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 

Heversed  and  remanded. 
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Frank  0.  Hawley  v.  Gust  Hath.  Ins   «409 

Gen.  No.  4,810. 

1.  Judgment— tc/icn,  not  remewedupcm  the  fads.  WJiere  an  action  at 
law  is  tried  by  the  court  without  a  jury  and  no  exception  to  the  finding 
or  to  the  judgment  is  preserved  by  the  bill  of  exceptions,  and  a  motion 
for  a  new  trial  being  interposed,  no  exception  to  its  overruling  is  pre- 
served, the  question  as  to  whether  the  issues  of  fact  have  been  correctly 
decided  or  whether  the  proof  supports  siich.flnding  and  judgment  is  not 
presented  to  the  Appellate  Court  for  its  decision,  and  the  insertion  of 
such  exceptions  in  the  abstract  does  not  cure  the  omission  in  the  bill  of 
exceptions. 

2.  Judgment— wAen,  not  reviewed  upon  appeal.  Where  a  cause  has 
been  tried  by  the  court  without  a  jury  and  no  propositions  of  law  pre- 
sented, the  question  as  to  whether  the  law  has  been  properly  applied  to 
the  facts  is  not  presented  for  review. 

8.  Rulings  upon  evidence— w;/ien,  not  open  to  review.  In  a  case 
tried  by  the  court  without  a  jury,  if  the  defeated  party  does  not  except 
to  the  finding  or  the  judgment,  he  acquiesces  therein  and  is  held  to 
have  waived  every  error  occurring  during  the  trial  which  he  could 
have  asserted  against  the  finding  and  judgment  if  he  had  duly  excepted 
thereto,  including  the  rulings  upon  the  admission  and  rejection  of 
evidence. 

4.  Motion  fob  new  trial— wj^cti  overriding,  not  subject  to  review. 
Where  the  court  overrules  a  motion  for  a  new  trial  and  the  defendant 
does  not  except  thereto,  he  acquiesces  in  the  ruling  and  cannot  review 
the  action  of  the  court  in  so  overruling  such  motion. 
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5.  Record  proper— wften,  prevails  over  hiU  of  exceptions.  Where 
the  question  in  dispute  is  as  to  the  amount  of  the  ad  damnum  named 
in  the  declaration,  the  record  proper  will  control  over  the  recitals  of  the 
bill  of  exceptions. 

Action  of  assumpsit.  Appeal  from  the  County  Court  of  Kendall 
County;  the  Hon.  William  Hill,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1908.    Affirmed.    Opinion  filed  May  11, 1904. 

James  F.  Galvin,  for  appellant;  J.  Ivor  Montgombey, 
of  counsel. 

Darnell  &  Lawbaugh,  for  appellee;  John  Fitzgerald, 
of  counsel. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Hawley  appeals  from  a  judgment  for  $254.40  recovered 
against  him  by  Huth,  the  plaintiff  in  an  action  of  assumpsit 
tried  without  a  jury.  The  bill  of  exceptions  does  not  con- 
tain any  exception  to  the  finding  or  the  judgment  of  the 
court.  Defendant  made  a  motion  for  a  new  trial,  which 
was  denied.  The  abstract  states  that  defendant  excepted  to 
the  denial  of  that  motion,  but  the  bill  of  exceptions  con- 
tains no  such  exception.  The  abstract  should  speak  the 
truth  about  the  record.  An  omission  to  preserve  an  ex- 
ception in  a  bill  of  exceptions  cannot  be  cured  by 
placing  such  an  exception  in  the  abstract.  Where  an 
action  at  law  is  tried  without  a  jury,  and  no  exception 
to  the  finding  or  to  the  judgment  is  preserved  by 
bill  of  exceptions,  and  a  motion  for  a  new  trial  having 
been  interposed  no  exception  to  its  denial  is  -  preserved, 
the  question  whether  the  issues  of  fact  have  been  cor- 
rectly decided,  or  whether  the  proof  supports  the  find- 
ing and  judgment,  is  not  presented  to  the  Appellate  Court 
for  its  decision.  In  such  a  state  of  the  record  the  finding 
and  judgment  cannot  be  assigned  for  error.  Cochran  v. 
Village  of  Park  Ridge,  138  111.  295;  Bailey  v.  Smith,  168 
111.  84;  Mayor  of  Roodhouse  v.  Briggs,  194  111.  435,  No 
propositions  of  law  were  presented.  Therefore  the  question 
whether  the  law  was  properly  applied  to  the  facts  is  not 
preserved  for  review.    This  record  does  not  present  the 
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question  whether  the  proof  established  a  cause  of  action  in 
plaintiff  and  overcame  the  bar  of  the  Statute  of  Limita- 
tions pleaded  by  defendant. 

The  only  exceptions  preserved  by  defendant  were  to  the 
rulings  of  the  court  in  admittingand  in  refusing  to  exclude 
certain  testinaony  offered  by  plaintiff  of  conversations  with 
defendant's  agent,  since  deceased.  The  record  therefore 
presents  the  question  whether  exceptions  duly  preserved  to 
the  ruling  of  the  court  upon  the  admission  of  testimony  are 
open  for  consideration  upon  appeal  where,  in  a  case  tried 
without  a  jury,  .no  exception  has  been  preserved  to  the 
finding  or  to  the  judgment  or  to  the  overruling  of  the  mo- 
tion for  a  new  trial.  In  Firemen's  Ins.  Co.  v.  Peck,  126  111. 
493,  and  Union  Ins.  Co.  v.  Crosby,  172  111.  335,  the  court  in 
such  a  case  passed  upon  objections  to  the  testimony  to  the 
extent  of  sustaining  the  action  of  the  trial  court  thereon. 
In  Gould  V.  Howe,  127  111.  251,  also  tried  without  a  jury,  it 
is  implied  that  if  any  question  of  law  arising  on  rulings  in 
admitting  or  excluding  evidence  had  been  discussed  in  argu- 
ment, the  court  could  pass  upon  such  question  notwith- 
standing the  absence  of  an  exception  to  the  judgment.  On 
the  other  hand  it  was  held  in  James  v.  Dexter,  113  111.  654, 
that  unless  it  appears  that  a  motion  for  a  new  trial  was 
made  and  overruled  and  an  exception  taken,  or,  in  cases 
tried  without  a  jury,  that  exceptions  were  taken  to  the 
finding  and  decision  of  the  court,  the  case  will  not  be  re- 
iriewed  in  the  Appellate  Court;  thus  indicating  that  an 
exception  to  the  finding  and  judgment  in  a  case  tried 
'  without  a  jury  performs  a  like  oflBce  to  an  exception  to  the 
denial  of  a  motion  for  a  new  trial  in  a  case  tried  by  a  jury. 
The  law  is  well  settled  that  in  a  case  tried  with  a  jury  an 
exception  to  a  ruling  upon  the  admission  of  testimony  can- 
not be  considered  upon  appeal  unless  a  motion  for  a  new 
trial  has  been  interposed  and  denied  and  an  exception  taken 
to  the  denial  of  the  motion.  It  would  seem  to  follow  that 
in  a  case  tried  without  a  jury  an  exception  to  a  ruling  upon 
the  admission  of  testimony  cannot  be  considered  upon 
appeal  unless  an  exception  has  been  taken  to  the  finding  or 


Digitized  by 


Google* 


32  Appellate  Courts  of  Illinois. 

Vol.  114.]  Hawley  v.  Huth. 

to  the  judgment.  Again,  in  Aden  v.  Road  District,  197  III. 
220,  a  case  tried  without  a  jury,  no  exception  was  taken  to 
the  finding  or  to  the  judgment,  no  motion  for  a  new  trial 
was  made  and  no  propositions  of  law  were  set  out  in  the 
bill  of  exceptions.  It  was  held  that  it  was  not  necessary 
to  inquire  whether  any  of  the  alleged  errors  were  well 
assigned,  because  no  question  was  presented  by  the  record 
upon  which  the  court  could  pass.  In  People  v.  C.  &  N.W. 
Ry.  Co.,  200  111.  289,  the  court  said  :  "  The  errors  alleged 
to  have  intervened  in  the  cause  at  bar  do  not  appear  upon 
the  face  of  the  record  as  made  up  by  the  clerk,  and  in  such 
state  of  case  it  must  be  made  to  appear  by  a  bill  of  excep- 
tions that  an  exception  was  taken  to  the  action  of  the  court 
in  entering  the  judgment."  In  City  of  Alton  v.  Foster,  207 
III.  150,  158,  the  cases  on  this  subject  were  reviewed,  and  it 
was  held  that  the  only  practical  eflFect  to  be  given  the  sec- 
tion of  the  Practice  Act  relative  to  trial  without  a  jury  is 
that  by  its  provisions  a  motion  for  a  new  trial  is  unneces- 
sary in  a  case  so  tried;  that  '*  if  proper  exceptions  be  taken 
during  the  progress  of  the  trial,  whether  those  exceptions 
be  to  the  exclusion  or  admission  of  testimony  or  to  the 
holding  of  the  court  upon  propositions  of  law  submitted 
by  the  parties,  if  exception  be  taken  to  the  entry  of  the 
final  judgment,  all  the  questions  are  saved,  and  assignments 
of  error  may  be  made  upon  them  as  though  a  motion  for  a 
new  trial  had  been  made  in  those  cases  tried  before  a  jury." 
The  converse  of  that  proposition  is  that  in  cases  tried  with- 
out a  jury,  if  no  exception  is  taken  to  the  finding  or  to  the 
judgment,  exceptions  taken  during  the  trial  to  the  exclusion 
or  admission  of  testimony  are  not  saved,  and  error  cannot 
be  assigned  upon  them.  Other  considerations  seem  to  us 
to  support  such  a  rule.  An  appealing  party  is  held  to 
waive  all  errors  to  which  he  does  not  duly  preserve  an  ex- 
ception. If  he  does  not  except  to  the  overruling  of  a  mo- 
tion for  a  new  trial  in  a  case  tried  by  a  jury,  he  cannot 
afterwards  be  heard  upon  any  of  the  questions  raised  by 
that  motion,  for  he  has  acquiesced  in  its  denial  or  has 
waived  the  error,  if  any,  in  denying  it.     In  East  St.  Louis 
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Electric  R.  R.  Co.  v.  Cauley,  148  III.  490/  it  was  held  that 
in  that  case,  tried  by  a  jury,  the  bill  of  exceptions  must 
show  an  exceptioa  to  an  order  overruling  a  motion  for  a 
new  trial,  before  an  Appellate  Court  could  consider  any 
question  of  the  admission  of  evidence,and  that  where  the  bill 
of  exceptions  does  not  show  an  exception  to  the  order  over- 
ruling a  motion  for  a  new  trial,  "  whatever  would  be  cause 
for  a  motion  for  a  new  trial  stands  as  if  not  objected  to." 
So,  in  a  case  tried  without  a  jury,  if  the  defeated  party 
does  not  except  to  the  finding  or  the  judgment,  he  acqui- 
esces therein,  and  we  think  he  should  be  held  to  have  waived 
every  error  occurring  during  the  trial,  which  he  could  have 
asserted  against  the  finding  and  judgment,  if  he  had  duly 
excepted  thereto,  including  rulings  upon  the  admission  or 
rejection  of  testimony.  If  a  party  has  thus  waived  any 
exception  he  could  have  presented  to  the  finding  and  judg- 
ment, how  can  he  afterwards  be  heard  to  say  the  judgment 
should  nevertheless  be  reversed  because  of  some  error  in 
the  rulings  at  the  trial?  That  would  be  to  permit  him  the 
same  advantage  as  if  he  had  excepted  to  the  finding  and 
judgment.  When  a  party  excepts  to  the  finding  or  judg- 
ment, it  is  seldom  because  of  any  defect  in  the  form  of  the 
finding  or  judgment,  but  it  is  because  it  is  claimed  some 
error  has  intervened  at  a  prior  stage  of  the  proceedings 
which  entered  into  the  finding  and  judgment,  and  but  for 
which  the  finding  and  judgment  would  have  been  different. 
Again,  though  not  required  in  such  a  case,  defendant 
entered  a  motion  for  a  new  trial,  and  filed  a  written  motion 
showing  the  points  relied  upon,  and  preserved  these  in  the 
bill  of  exceptions.  Three  of  the  six  points  so  filed  ques- 
tioned the  rulings  of  the  court  upon  the  particular  item  of 
proof  referred  to.  That  motion  was  denied.  The  court  in 
overruling  that  motion  necessarily  reviewed  these  rulings 
upon  the  admission  of  evidence  and  either  decided  the  ad- 
mission of  the  testimony  in  question  was  not  erroneous,  or 
else  that  the  other  and  competent  testimony  in  the  record 
sustained  the  finding  of  the  court,  in  which  case  a  new 
trial  was  not  required.     Palmer  v.  Meriden  Britannia  Co., 
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188  111.  508;  Hammond  v.  Doty,  103  III.  App.  75;  Johns- 
ton V.  Miller,  103  111.  App.  181.  As  defendant  did  not 
except  to  the  denial  of  that  motion,  he  must  be  held  to 
have  acquiesced  in  that  ruling.  In  Stern  v.  The  People, 
96  111.  475,  tried  without  a  jur}',  the  court  found  the  issues 
tor  "plaintiffs,  and  defendants  entered  a  motion  for  a  new 
trial,  assigning  causes  therefor  in  writing.  The  motion 
was  denied.  Defendants  did  not  preserve  an  exception  to 
the  denial  of  the  motion.  The  court  said :  "As  there  was 
no  exception  taken  to  the  decision  overruling  the  motion 
for  a  new  trial,  it  will  be  understood  defendants  acquiesced 
in  the  decision  of  the  court  on  that  motion.  Hence,  only 
the  questions  arising  on  the  pleadings  can  be  considered  as 
the  case  comes  before  this  court."  This  court  made  a  like 
ruling  in  a  case  tried  without  a  jury,  in  Barton  v.  Harris, 
39  111.  App.  106. 

We  conclude  it  is  immaterial  whether  the  trial  court 
ruled  correctlj^  in  admitting  the  testimony  of  which  com- 
plaint is  here  made,  for  the  reason  that  even  if  it  was  in- 
competent defendant,  has  not  preserved  any  exception 
which  would  entitle  him  to  a  reversal  of  the  judgment. 

It  is  argued  that  the  judgment  is  erroneous  because  it 
exceeds  the  ad  damnum.  The  abstract  states  that  the  ad 
damnum  in  the  declaration  is  8200.  The  bill  of  exceptions 
also  so  recites.  The  pleadings  are  a  part  of  the  common 
law  record  certified  by  the  clerk.  It  is  not  the  proper 
office  of  a  bill  of  exceptions  to  state  the  condition  of  the 
pleadings.  The  abstract  is  incorrect  upon  this  point.  The 
declaration  in  the  record  places  the  ad  damnum  at  "three 
hundred  dollars,"  in  words  and  not  in  figures,  which  might 
be  misunderstood.  The  summons  states  the  damages  at 
the  same  figure.  Leave  was  given  to  increase  the  ad 
damnum  to  $400  but  that  amendment  was  not  made.  The 
ad  damjium  is  $300  and  the  judgment  does  not  exceed  it. 
Nor  could  defendant  avail  of  that  defect,  if  it  exfsted,  in 
the  absence  of  an  exception  to  the  judgment. 

The  judgment  is  affirmed. 

AJirmed, 
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.William  E.  Cummings,  et  al.^  y.  Carrie  B.  Smith. 
Gen.  No.  4,807. 

1.  Replication— tcTien,  does  not  answer  plea  of  misjoinder,  A  rep- 
lication which  simply  avers  that  the  plaintiff  had  not  been  injured  in 
manner  and  amoant  ^is  Bet  up  in  the  distress  warrant,  does  not  consti- 
tute a  reply  to  a  plea  of  misjoinder. 

2.  Replication— tt7/ienn€ce««7i^ /or,  Muxiired.  Where  parties  go  to 
trial  without  raising  the  point  that  the  replication  does  not  reply  to  a 
plea  on  file,  the  formality  of  any  replication  will  be  deemed  to  have 
been  waived. 

3.  Judgment— «7/i€n,  reversed  as  to  all  defendants^  though  erroneous 
as  to  but  one.  A  judgment  against  several  is  a  unit,  and  if  bad  as  to 
one  defendant  it  must  be  reversed  as  to  all. 

4.  Landlord  and  tenant— ir/iai  does  not  establish  relation  of.  The 
mere  fact  that  a  person  occupies  premises  for  a  long  period  of  years, 
does  not  establish  the  relation  of  landlord  and  tenant  between  such  per- 
son and  one  who  during  such  period  owned  an  interest  in  such  premises. 

5.  Attornment— ti7/ia<  constitutes.  Payment  of  rent  by  one  occu- 
pying premises  to  another  claiming  to  own  the  same,  constitutes  attorn- 
ment. 

6.  AssiONaiENT  OF  ERROR— iT^eu,  trill  not  be  considered.  An  assign- 
ment of  error  will  not  be  considered  where  the  facts  upon  which  it  is 
alleged  to  have  been  based  do  not  appear  in  the  abstract. 

Distress  for  rent  Appeal  from  the  Circuit  Court  of  Lake  County; 
the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1003.  Jle versed  and  remanded.  Opinion 
filed  May  11,  1904. 

R.  W.  Coon,  for  appellants. 
L.  J.  M.  Malmim,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Carrie  R.  Smith  brought  distress  for  rent  against  William 
E.  Cummings  and  Jennie  Worden  Cummings  for  $543  rent 
in  arrear  for  certain  premises  in  High  wood,  in  Lake  county, 
alleged  in  the  distress  warrant  to  have  been  demised  to  them 
by  said  Carrie  R  Smith.  Certain  personalty  was  distrained 
and  released  on  bond.  The  distress  warrant  and  an  inven- 
tory  of  the  goods  distrained  and  the  bond  were  filed  in  the 
Circuit  Court,  and  a  summons  was  issued  against  and 
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returned  served  upon  William  E.  and  Jennie  "Worden  Cura- 
mings.  The  former  filed  a  plea  of  non  assmnpisit  The 
latter  filed  a  plea  describing  herself  as  Jennie  B.  Cumminojs 
impleaded  by  the  name  of  Jennie  Worden  Cummings,  to 
the  eflfect  that  the  several  supposed  promises  in  the  distress 
warrant  mentioned,  if  any  such  were  made,  were  each  made 
by  said  William  E.  Cummings  alone,  and  not  by  said  Jennie 
B.  Cummings  jointly  with  him,  and  also  a  plea  of  non 
dsstimjpaity  with  an  affidavit  of  the  truth  of  the  annexed 
plea.  The  replications  assumed  defendants  had  pleaded 
jointly  and  joined  issue  on  what  is  called  the  first  plea  of 
defendants,  and  as  to  the  second  plea  averred  plaintiff  had 
been  injured  in  manner  and  amount  as  set  up  in  the  warrant. 
This  was  not  a  reply  to  anything  set  up  in  the  plea  of  mis- 
joinder, but  as  the  parties  went  to  trial  without  objection, 
a  formal  issue  was  waived.  Supreme  Court  of  Honor  v. 
Barker,  96  III.  App.  490.  Upon  a  second  jury  trial,  plain t- 
iCF  recovered  a  verdict  for  $4:oO.  Defendants  moved  for  a 
new  trial,  which  was  denied,  and  judgment  was  awarded 
against  both  defendants  for  $450,  and  they  appeal  there- 
from. 

1.  There  is  no  proof  in  the  record  that  either  Jennie 
Worden  Cummings  or  Jennie  B.  Cummings  ever  occupied 
the  premises  described  in  the  distress  warrant,  or  ever  be- 
came liable  to  pay  plaintiff,  or  any  one,  rent  therefor. 
Plaintiff  argues  a  wife  is  liable  with  her  husband  for  rent 
as  a  family  expense,  but  there  is  no  proof  that  said  defend- 
ant is  the  wife  of  William  E.  Cummings  or  that  she  is  mar- 
ried to  any  one,  or  that  the  wife  of  Cummings  was  named 
Jennie  Worden  or  Jennie  B.  or  Jennie.  Therefore  there  is 
no  proof  to  sustain  this  judgment  for  $450  against  Jennie 
Worden  Cummings.  A  judgment  against  several  is  a  unit, 
and  if  bad  as  to  one  defendant,  it  must  be  reversed  as  to 
all.  Jansen  v.  Yarnum,  89  111.  100;  Claflin  v.  Dunne,  129 
111.  241;  West  Chicago  St.  R.  R.  Co.  v.  Morrison,  etc.,  Co., 
160  111.  288.  The  judgment  therefore  must  be  reversed  and 
the  cause  remanded. 

2.  Plaintiff  alleges  she  is  not  suing  upon  a  written  lease. 
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She  testified  she  had  rented  Cummings  the  property  through 
her  agent.  She  did  not  testify  when  the  property  was  so 
rented  nor  the  name  of  the  agent,  and  of  course  if  the  let- 
ting was  verbal  she  did  not  personally  know  its  terms. 
Her  agent,  Jennings,  was  a  witness  for  her,  and  he  did  not 
testify  that  he  let  the  property  to  Cummings.  On  rebuttal, 
plaintiff  testified  her  brother,  E.  K.  Smith,  acted  as  her 
agent  till  1900,  but  did  not  state  when  he  began  to  act  as 
her  agent,  nor  that  it  was  E.  K.  Smith  who  let  the  premises 
to  Cummings.  The  mere  fact  that  Cummings  occupied  the 
premises  some  ten  or  eleven  years  while  plaintiff  owned  an 
interest  in  the  property  under  a  deed  to  her  and  others, 
does  not  prove  that  the  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  Cummings-  The  latter  might 
have  been  in  adverse  possession  for  himself  or  as  tenant  6f  one 
claiming  adversely.  Plaintiff  proved  that  within  a  year  or  a 
little  more  before  this  suit  was  brought  Cummings  paid  her 
some  rent.  That  might  be  an  attornment  to  her  at  the  date 
of  the  first  such  payment;  but  as  plaintiff  only  claims  at  the 
rate  of  $22  per  month,  and  she  proved  that  •he  paid  her 
and  her  agent,  Jennings,  either  $109.80  or  $134,80,  no  such 
sum  as  was  here  recovered  could  have  accrued  after  Cum- 
mings' first  payment  to  plaintiff.  Plaintiff's  proof  tended 
to  show  Cummings  was  in  arrears  and  owed  prior  unpaid 
rent,  but  it  did  not  show  he  owed  it  to  her.  Defendants' 
proof  partially  explained  the  true  situation.  Plaintiff  had 
shown  a  deed  of  the  premises  in  1889  to  her  father,  her 
mother  and  herself,  as  joint  tenants,  subject  to  a  trust  deed 
to  E.  K.  Smith,  trustee,  who  is  her  brother  as  above  stated, 
and  that  her  father  and  mother  had  since  died.  On  Sep- 
tember 1,  1891,  E.  K.  Smith  gave  Cummings  a  written  lease 
of  the  premises  for  one  year  at  $22  per  month.  By  what 
right  E.  K.  Smith  gave  this  lease  does  not  appear,  but 
Cummings  testified  he  entered  into  the  lease  upon  the 
understanding  that  E.  K.  Smith  owned  the  premises.  On 
May  1,  1901,  E.  K.  Smith,  the  lessor,  assigned  that  lease  to 
plaintiff.  Cummings  was  in  under  that  written  lease  from 
its  date  till  his  removal  from  the  premises  the  last  of  No- 
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vember,  1902,  except  that  he  testified  that  by  agreement 
between  E.  K,  Smith  and  himself,  the  rent  was  reduced  to 
$20  per  month  from  August  31,  189S.  Various  papers  put 
in  evidence  by  defendants  show  plaintiff  was  really  claim- 
ing under  this  lease  and  its  assignment  to  her,  and  was 
relying  upon  E.  K.  Smith  to  settle  what  allowances  should 
be  made  to  Cummings  for  what  Cumraings  claimed  E.  K. 
Smith  owed  him  and  had  agreed  to  apply  on  the  rent,  A 
letter  from  plaintiff's  agent,  Jennings,  to  Cummings. 
written  twenty  days  before  this  suit  was  begun,  contains  a 
threat  to  enforce  certain  powers  contained  in  the  lease, 
referring  evidently  to  powers  given  the  lessor  to  confess 
judgment  against  Cummings  in  forcible  detainer  and  also 
for  rent  due  and  unpaid.  Plaintiff  obtained  two  instruc- 
tions in  reference  to  the  lease.  We  are  of  opinion  plaint- 
iff's proofs  did  not  show  a  cause  of  action  against  Cummings 
for  the  sum  recovered,  for  lack  of  proof  that  prior  to  his 
first  payment  of  rent  to  her  or  to  Jennings  any  relation 
existed  between  plaintiff  and  Cummings  whereby  he  became 
liable  to  her*  either  for  rent  or  for  use  and  occupation. 
For  all  that  appears  here  E.  K.  Smith  may  have  been  a 
mortgagee  lawfully  in  possession,  renting  the  premises  and 
collecting  rent  to  apply  upon  the  debt  secured  by  the  trust 
deed  to  him.  The  proof  indicates  that  plaintiff  recognized 
that  the  lease  was  lawfully  made  by  E.  K.  Smith,  by  taking 
an  assignment  thereof  by  E.  K.  Smith  to  herself,  and  by 
her  frequent  reference  to  him  to  ascertain  what  was  the 
true  state  of  the  account  prior  to  his  assignment  to  her. 
So  far  as  this  record  shows,  if  plaintiff  seeks  to  recover  for 
rent  accruing  before  Cummings  made  the  first  payment  of 
rent  to  her,  she  must  proceed  under  the  lease  and  its 
assignment,  in  which  case  it  seems  obvious  she  can  have  no 
claim  against  Jennie  Worden  Cummings,  who  was  not  a 
party  to  that  instrument. 

3.  It  is  argued  the  court  erred  in  refusing  to  quash  the 
writ,  because  plaintiff  did  not  immediately  file  a  copy  of 
the  distress  warrant  and  inventory  with  the  clerk,  but 
waited  several  days.    The  abstract  does  not  show  the  date 
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of  the  warrant  nor  the  date  when  it  was  filed,  and  there- 
fore the  abstract  does  not  show  that  the  court  erred  in 
deciding  that  motion,  even  if  defendants'  interpretation  of 
the  statute  is  cox*reot. 
The  judgment  is  reversed  and  the^ause  remanded. 

Reversed  and  remanded. 
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ri4 — So       Jacob  Christensen,  sued  as  George  Ohristensen,  t. 
dii5  *  88  The  People  of  the  State  of  Illinois. 

Gen.  No.  11,404. 

G.  E.  Doty  T.  8ame. 
Gpn.  No.  11,405. 

Charles  Heinig,  sued  as  Charles  Heine^  t.  Same. 
Gen.  No.  11,406. 

Andrew  Emerson  v.  Same* 

Gen.  No.  11,407. 

Fred  Waerner  ?.  Same. 

Gen.  No.  11,408. 

A.  Mashek  v.  Same. 

Gen  No.  11.409. 

John  O'Brien  v.  Same. 

Gen.  No.  11,410. 

Thomas  Queenan  ?.  Same.    ' 
Gen.  No.  11,411. 
Lee  S.  Fisher  v.  Same. 
Gen.  No.  11,412. 

John  Brent  v.  Same. 
Gen.  No  11,413. 

Jacob  Christensen  v.  Same. 
Gen.  No.  11,414. 

Charles  Evans  t.  Same. 

Gen.  No.  11,415. 

A.  Mashek  v.  Same. 

Gen.  No.  11,416. 

John  O'Brien  y.  Same. 
Gen.  No.  11,417. 

J.  Res  ad judic ATA— Aou?  farjudg^nent  of  Appellate  Covrt  is.  Upon 
a  second  appeal  of  a  case  to  the  Appellate  Court,  the  judgment  of  such 
court  rendered  in  the  first  appeal  is  res  adjudicata  as  to  all  persons  who 
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were  parties  to  the  proceeding  at  the  time  of  such  first  appeal,  not  only 
as  to  questions  actually  decided  but  as  to  all  questions  which  might 
have  been  decided  if  properly  presented. 

2.  Contempt  proceedinos— M?/ia^  not  defense  to.  In  contempt  pro- 
ceedings where  the  court  has  jurisJiction  of  the  parties  and  of  the  sub- 
ject-matter, a  defense  predicated  upon  irregularities  and  errors  in  the 
j^roceedings  antecedent  to  such  contempt  proceeding,  is  insufficient. 

3.  Contempt  proceedings— m-?io  may  be  reached  by.  Not  only  parties 
to  the  proceeding  in  which  the  in  junctional  order  was  entered  may  be 
reached  by  proceedings  to  punish  for  contempt  for  the  violation  of  such 
order,  but,  likewise,  all  those  persons  officially  served  with  the  writ  of 
injunction  or  who  have  actual  notice  thereof. 

4.  Contempt  proceedings— lij/icn  deemed  civil  in  nature.  Where 
the  enforcement  of  an  injunction  by  contempt  proceedings  is  in  the  in- 
terest and  for  the  benefit  of  the  complainant  in  the  procee<ling  in  which 
the  in  junction  was  issued,  such  contempt  proceedings  are  regarded  as 
civil  in  nature. 

5.  Contempt  proceedings — when  sworn  denial  of  charges  made  in, 
does  not  entitle  respondents  to  discharge.  Where  tlie  respondents  in  a 
civil  proceeding  for  contempt  file  sworn  answere,  denying  the  charges 
made  against  them,  they  are  not  entitled  to  a  discharge. 

6.  Contempt  proceedings — when  evidence  upon  one  hearing  for, 
may  be  heard  upon  a  like  subsequent  hearing.  Where  contempt  pro- 
ceedings in  which  conspiracy  is  charged  have  been  heard,  the  evidence 
taken  upon  such  initial  hearing  may  properly  again  be  considered  upon 
subsequent  like  contempt  proceedings  in  the  same  case,  where  it  ap- 
pears that  there  was  but  one  entire  conspiracy,  which  existed  and  was 
being  carried  on  during  the  entire  period  covered  by  all  of  such  con- 
tempt proceedings. 

7.  Bill  op  particulars — when  not  error  to  refuse.  It  is  discretion- 
ary with  the  court  in  proceedings  for  contempt  to  order  or  to  refuse  to 
order  the  filing  of  a  bill  of  particulars,  and,  as  a  matter  of  fact,  it  is  not 
the  practice  to  furnish  bills  of  particulars  in  contempt  proceedings. 

8.  Intimidation — what  deemed,  in  violation  of  strike  injunctional 
Older.  The  presence  of  a  large  number  of  pickets  with  the  avowed 
purpose  of  preventing  complainant's  employees  from  remaining  in  its 
employ,  and  those  seeking  employment  with  it  to  desist  therefrom,  is 
intimidation  within  the  meaning  of  an  injunctional  order  forbidding 
the  same. 

9.  Conspiracy— /lo?^,  may  be  proved.  A  conspiracy  may  be  estab- 
lished by  circumstantial  evidence. 

10.  Conspiracy— Mj/i€n  strikers  are  guilty  of.  Where  the  former 
employees  of  complainant  have  entered  upon  a  strike  for  the  purpose 
of  compelling  it  to  enter  into  an  agreement  which  would  tend  to  create 
a  monopoly  in  favor  of  the  members  of  particular  unions,  their  concert 
of  action  is  for  an  unlawful  purpose,  and  where  such  employees  act  in 
combination  in  endeavoring  to  injure  complainant's  business  by  such 
unlawful  purpose,  an  illegal  conspiracy  is  established. 
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11.  Conspirators— jb 2 ?j<  responsibility  of.  Each  conspirator  is  re- 
sponsible for  the  acts  and  declarations  of  every  other  conspirator  in 
furtherance  of  theconiiuon  design. 

Contempt  proceedings.  Appeals  from  the  Superior  Court  of  Cook 
County:  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1903.  Judgments  in  all  cases  affirmed  except 
in  Mashek  v.  The  People,  Gen.  No.  11,416,  in  which  judgment  is  re- 
versed and  judgment  in  the  Appellate  Court.  Opinion  filed  May  12, 
1904. 

Statement  of  the  Case.  All  of  the  foregoing  appeals 
are  from  judgments  finding  the  appellants  guilty  of  con- 
tempt in  violating  an  injunction  issued  on  a  bill  and  affida- 
vit filed  by  the  Kellogg  Switchboard  and  Supply  Company 
May  25,  11*03. 

The  bill  makes  defendants  Brass  Workers'  Union  No.  27 
and  Richard  Phalen,  president,  and  A.  C.  Mathis,  secretary 
thereof;  Brass  Holders'  Local,  and  Eugene  Sullivan,  presi- 
dent, and  W.  P.  Wallace,  secretary  thereof;  International 
Brotherhood  of  Electric  Workers'  Local  No.  376,  and  Sam- 
uel A.  Grimblot,  president,  and  James  B.  W  ilson,  secretary 
thereof;  Chicago  Metal  Workers'  Council  No.  1;  Interna- 
tional Association  of  Machinists,  Lodge  No.  8,  and  A.  E. 
Ireland,  manager  thereof,  J.  Ahlberg,  and  about  eighty- 
three  other  persons.  The  bill  avers  the  following  as  facts  : 
Complainant  is  an  Illinois  corporation  having  its  principal 
office  in  Chicago,  and  the  defendants  are  all  residents  of 
Chicago.  Since  complainant's  organization  it  has  been 
engaged  in  manufacturing  and  selling  telephones,  switch- 
boards and  electrical  supplies.  Its  principal  place  of  busi- 
ness is  at  the  northwest  corner  of  Green  and  Congress 
streets,  in  said  city,  and  for  more  than  five  years  last  past 
it  has  done  business  in  said  city  and  throughout  the  United 
States,  has  employed  a  local  force  of  from  500  to  800  men 
and  girls,  and  has  invested  more  than  $500,000  in  machin- 
ery, patents,  equipment  and  material.  A  large  portion  of 
its  business  is  of  a  special  character,  and  it  has  been  obliged 
to  employ  numerous  mechanics,  a  large  number  of  whom 
are  members  of  unions,  and  a  large  number  of  whom  are 
not  such  members.    A  large  number  of  its  employees  are, 
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as  complainant  is  informed  by  its  officers,  satisfied  with 
the  terms  of  their  employment;  notwithstanding  which, 
defendants,  maliciously  and  without  reasonable  cause, 
called  a  strike  at  complainant's  place  of  business,  and  forced 
its  employees  who  are  members  of  unions,  and  others  not 
such  members,  to  quit  work. 

About  May  7,  1903,  James  J.  Lamb,  business  agent  of 
the  International  Brotherhood  of  Electrical  Workers,  Lo- 
cal 376;  Lee  S.  Fisher,  business  agent  of  International 
Association  of  Mechanics,  District  Lodge;  R.  G.  Crane, 
business  agent  of  Brass  Workers'  Union  No.  127,  and  J.  E. 
Johnson,  business  agent  of  Brass  Molders'  Local  No.  83, 
defendants  herein,  called  on  complainant  respecting  certain 
drafts  of  agreements,  copies  of  which  are  attached  hereto 
and  made  part  hereof,  and  marked  A,  B,  C  and  D,  and  in- 
sisted on  their  being  signed  by  complainant's  officers,  and 
informed  complainant  that,  unless  they  were  so  signed,  the 
said  defendants  would  call  a  strike  at  complainant's  fac- 
tory, etc.  The  conditions  and  terms  of  said  proposed  arti- 
cles of  agreement  are  so  arbitrary  and  unreasonable  that 
complainant  refused  to  cause  the  same  to  be  signed,  where- 
upon said  Fisher,  Crane  and  Johnson  gave  notice  to  com- 
plainant's employees  to  strike,  and  about  500  of  them 
immediately  left  complainant's  employ.  Since  May  7, 1903, 
the  strike  has  continued,  etc.  Prior  to  May  7, 1903,  George 
Christensen,  C.  E.  Doty,  A.  Emerson,  Charles  Evans,  F. 
Wagner,  A.  Mashek,  Charles  Heine  and  John  Brent,  and 
numerous  others  named  in  bill,  were  in  complainant's  em- 
ploy, but  went  out  on  said  strike  May  7,  1903,  and  there- 
after surrounded  complainant's  place  of  business;  stationed 
themselves  in  the  streets,  alleys  and  approaches  thereto, 
and  began  a  system  of  intimidation  of  the  persons  who 
remained  in  complainant's  employ,  and  as  such  employees 
passed  to  and  from  their  work,  stopped  them,  and  warned 
them  not  to  return  to  work;  and  said  defendants  and  other 
persons  unknown  to  complainant,  have  continued  to  sur- 
round and  picket  complainant's  place  of  business,  and  have 
continued   a  menacing  and  threatening  attitude  toward 


Digitized  by 


Google 


44  .  Appellate  Courts  op  Illinois. 

Vol.  114.]  Christensen,  et  al.,  v.  The  People. 

complainant's  employees,  so  that  many  of  them  have  been 
frio^htened  and  intimidated,  and  by  reason  thereof  have 
ceased  to  work,  and  complainant  has  thus  been  prevented 
from  carrying  on  its  business.  Since  said  strike  complain- 
ant has  sought  the  services  of  others,  who  have  endeav- 
ored to  take  employment  with  it,  but  have  been  prevented 
from  so  doing  by  said  defendants  and  pickets.  Said  pick- 
ets and  former  employees  of  complainant  are  acting 
under  the  direction,  instigation  and  advice  of  the  officers 
of  said  labor  organizations  with  the  view  of  injuring  com- 
plainant's business,  terrifying  its  employees  and  forcing  it 
to  execute  said  articles  of  agreement.  Said  defendants, 
strikers,  and  others  associated  with  them,  call  complain- 
ant's employees  scabs,  and  as  they  pass  in  and  out,  apply 
opprobrious  epithets  and  use  threats  toward  them,  etc. 
Complainant  has  numerous  contracts  to  fill,  which  it  can 
fill  if  permitted  to  carry  on  its  business,  but  if  interfered 
with  as  aforesaid,  it  will  not  be  able  to  complete  said  pon- 
tracts, whereby  it  will  suffer  irreparable  loss,  etc. 

Other  elements  which,  if  present  conditions  continue, 
will  cause  irreparable  loss  to  complainant  are  averred. 
The  defendants  and  divers  other  persons  unknown  to  com- 
plainant have  formed  a  conspiracy  against  it,  to  prevent  it 
from  carrying  on  its  business,  etc.  An  injunction  against 
the  acts  complained  of  is  prayed. 

The  bill  is  verified  by  the  oath  of  Wallace  DeWolf,  com- 
plainant's president.  Some  twelve  affidavits  were  filed 
with  and  in  support  of  the  bill,  and  it  is  shown  by  these 
affidavits  that  former  employees  of  complainant,  who  went 
out  on  the  strike,  were  engaged  in  picketing  and  patrolling 
the  complainant's  plant  before  the  bill  was  filed,  and  that 
they  used  persuasion,  opprobrious  epithets,  threats  and 
violence  to  prevent  complainant's  employees  from  continu- 
ing in  its  employ. 

W.  J.  Robinson  deposed  that  May  22,  when  he  was  about 
to  enter  complainant's  place  of  business,  two  former  em- 
ployees of  complainant  intercepted  him,  and  said  to  hira, 
** Don't  you  know  there  is  a  strike  there?  If  you  insist 
up)a  working  there  you  are  taking  your  chances." 
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Robert  Heinke,  employee  of  complainant,  deposed  that 
May  22,  ^  he  waa  going  home  from  complainant's  place  of 
business,  five  men,  who  were  picketing  said  place,  followed, 
struck,  knocked  him  down  and  called  him  a  scab. 

William  Barrett  deposed  that  he  was  in  employ  of  com- 
plainant. May  22,  1903,  when  on  his  way  to  work,  Miller, 
a  former  employee,  held  his  finger  up,  and  when  affiant 
showed  his  working  card,  Miller  shook  his  fist  at  him,  and, 
when  he  was  entering  complainant's  factory,  Stores,  a 
former  employee,  intercepted  him  and  asked  him  what  he 
was  working  at  Kellogg's  for,  that  they  were  on  a  strike, 
when  affiant  said  he  didn't  care,  and  Stores  said  they  would 
make  him  care. 

John  Jorndt,  special  policeman,  swore  that  constantly, 
since  the  strike,  he  had  been  patrolling  about  the  com- 
pany's premises;  that  nearly  every  day  persons  had  been 
stopped  by  pickets  and  former  employees  of  the  company, 
and  had  invariably  turned  back  and  walked  away  in  com- 
pany with  the  pickets.  Also  that  since  May  21,  1903,  the 
employees  of  the  company  had  been  yelled  and  jeered  at, 
and  that  at  least  fifty  of  the  company's  former  employees 
had  been  continuously  picketing  and  patrolling  in  and 
about  the  company's  premises,  and  that  about  fifteen  girls, 
former  employees  of  the  company,  had  been  similarly  pick- 
eting and  patrolling  and  had  jeered  at  the  girl  employees. 

Affidavit  of  R.  Heinke,  that  May  21,  1903,  he  applied  to 
the  company  for  employment,  and  was  employed  by  it  as  a 
machinist,  and  on  the  same  day,  when  on  his  way  home, 
Mashek  and  Christensen,  who  stood  near  the  company's 
place,  said  to  him  that  he  had  better  quit  work,  and  that  if 
he  didn't  they  would  knock  his  block  off  and  put  him  in  the 
hospital. 

The  drafts  of  agreement  annexed  to  and  made  part  of 
the  bill  will  be  referred  to  in  the  opinion. 

May  25,  1903,  the  court,  on  motion  of  complainant,  en- 
tered an  injunction  order,  in  substance  as  follows : 

The  defendants  and  their  confederates  and  each  of  their 
servants  and  agents,  etc.,  are  restrained  from  in  any  manner 
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interfering  with,  hindering,  obstructing  or  stopping  any  of 
the  business  of  the  said  Kellogg  Switchboard  &  Supply 
Company  or  its  agents,  servants  or  employees  in  the  opera- 
tion of  the  business  of  said  Kellogg  Switchboard  &  Supply 
Company,  in  the  city  of  Chicago  or  elsewhere,  and  also  from 
entering  upon  the  grounds  or  places  where  the  employees  of 
tlie  said  Kellogg  Switchboard  &  Suppl}''  Company  are  at 
work,  for  the  purpose  of  interfering  with,  hindering  or  ob- 
structing the  business  of  said  Kellogg  Switchboard  &  Supply 
Company  in  any  manner  whatsoever,  and  also  from  compel- 
ling orattempting  to  compel  by  threats,  intimidation,  force  or 
violence,  any  of  the  employees  of  said  Kellogg  Switchboard 
&  Supply  Company,  to  refuse  or  fail  to  do  their  work  or  dis- 
charge their  duties  as  such  employees,  and  also  from  com- 
pelling or  inducing  or  attempting  to  compel  or  induce  by 
threats,  intimidation,  force  or  violence  any  of  the  employees 
of  said  Kellogg  Switchboard  &  Supply  Company  to  leave 
the  service  of  said  company;  and  also  from  preventing  or 
attempting  to  prevent  any  person  or  persons  by  threats,  in- 
timidation, force  or  violence  from  freel}^  entering  into  the 
service  or  employ  of  said  company,  or  continuing  in  the 
service  or  employ  of  said  Kellogg  Switchboard  &  Supply 
Company,  and  also  from  compelling  and  inducing  or  at- 
tempting to  compel  or  induce,  by  threats,  intimidation, 
force,  violence  or  persuasion  said  Kellogg  Switchboard  & 
Supply  Company,  against  its  will  or  the  will  of  its  officers, 
to  employ  or  discharge  any  person  or  persons  whomsoever, 
and  also  from  doing  any  acts  whatever  in  furtherance  of 
any  conspiracy  or  combination  to  restrain  or  obstruct  either 
said  Kellogg  Switchboard  &  Supply  Company  or  any  of 
its  dfficers  and  employees,  in  the  free,  uninterrupted  and 
unhindered  control  and  direction  of  its  business  and  affairs, 
and  also  from  ordering,  assisting,  aiding  or  abetting  in  any 
manner  whatever  any  person  or  persons  to  commit  either 
or  any  of  the  acts  aforesaid,  and  also  from  congregating  or 
being  upon  or  about  the  sidewalks,  streets,  alleys,  ap- 
proaches adjoining  or  adjacent  to  the  premises  so  occupied 
by  the  said  Kellogg  Switchboard  &  Supply  Company,  for 
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the  purpose  of  intimidating  its  employees  or  coercing  said 
employees,  or  any  of  its  officers  or  agents,  or  preventing 
them  or  any  of  them  from  rendering  their  services  or  dis- 
charging their  duties  to  the  said  Kellogg  Switchboard  & 
Supply  Company,  and  also  from  inducing  or  coercing  by 
threats,  force,  violence  or  persuasion  any  of  the  employees 
of  said  Kellogg  Switchboard  &  Supply  Company  to  leave 
the  service  or  employment  of  said  Kellogg.Switchboard  & 
Supply  Company,  and  also  from  in  any  manner  interfer- 
ing with  the  said  Kellogg  Switchboard  &  Supply  Com- 
Y^amy  in  carrying  on  its  business  in  its  usual  and  ordinary 
way,  and  also  from  in  any  manner  interfering  with  or 
molesting  any  person  or  persons  who  may  be  employed  by, 
or  who  may  be  seeking  employment  with  the  said  Kellogg 
Switchboard  &  Supply  Company,  in  the  operation  of  its 
business,  and  also  from  either  singly,  or  in  combination  with 
others,  collecting  in  and  about  the  approaches  to  the  fac- 
tory, building  and  place  of  business  of  the  said  Kellogg 
Switchboard  &  Supply  Company,  for  the  purpose  of  picket- 
ing or  patrolling  or  guarding  the  streets,  avenues,  gates  and 
approaches  to  said  place  of  business  of  said  Kellogg  Switch- 
board &  Supply  Company,  for  the  purpose  of  intimidating, 
threatening,  coercing  or  persuading  any  of  its  employees, 
or  any  person  or  persons  seeking  employment  with  it,  and 
also  from  interfering  with  its  employees  in  going  to  and 
from  their  daily  work  at  the  place  of  business  of  said  com- 
pany, or  wherever  they  may  be  em  pi 03^ ed  in  the  business  of 
said  company;  and  also  from  either  going  singly  or  collect- 
ively to  the  homes  of  the  employees  of  said  Kellogg 
Switchboard  &  Supply  Company,  or  any  or  either  of  them, 
for  the  purpose  of  intimidating  or  coercing  or  persuading 
any  or  all  of  the  employees  to  leave  the  employment  or 
service  of  the  said  company,  or  from  entering  its  employ- 
ment or  service,  and  from  intimidating  or  threatening  in 
any  manner  the  wives  and  families  of  said  employees  at 
their  homes  or  elsewhere  until  this  honorable  court,  in 
chancery  sitting,  shall  make  further  order  to  the  contrary. 
A  writ  issued  in  conformity  with  the  order  of  injunction. 
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July  3,  1903,  the  complainant  filed  a  petition  in  the  cause, 
stating,  in  substance,  that,  iraraediatel}'  after  the  issuance 
of  the  writ  of  injunction,  it  caused  about  fifty  copies  of  it 
to  be  posted  in  conspicuous  places  on  the  outside  walls  of 
its  building,  so  that  it  was  impossible  for  one  in  the  neigh- 
borhood to  avoid  seeing  the  same;  and  also  caused  no- 
tice and  information  of  said  injunction  to  be  given  as 
widely  as  possible  among  its  employees  and  ex-employees 
and  persons  coming  into  the  neighborhood,  and.  May  26, 
1903,  caused  a  printed  copy  of  the  writ  to  be  mailed  to  each 
of  the  defendants  and  to  each  employee  who  had  left  its 
employment  on  account  of  the  strike,  and  that  said  notices 
were  sent  to  Frank  Murray,  Joe  White,  J.  W.  Hogan,  M. 
J.  Phalen  and  Charles  Cronkers.  Immediately  after  the 
issuance  of  the  writ  the  deputy  sherifl?  served  the  same  on 
all  defendants  in  the  neighborhood,  and  continued  service 
as  rapidly  as  possible. 

Frank  Murray  was  personally  served  with  the  writ  May 
27,  1903,  at  ten  o'clock  a.  m.  Said  Murray,  Joe  White,  J. 
W.  Hogan,  M.  J.  Phalen  and  Charles  Cronkers,  who  left 
complainant's  employ  to  take  part  in  the  strike,  with  notice 
and  knowledge  of  the  writ  have  been  picketing  and  patrol- 
ling complainant's  place  of  business,  intercepting  persons 
on  their  way  to  take  employment  with  complainant,  and 
complainant's  employees,  in  going  to  and  returning  from 
their  work,  and  have  been  endeavoring,  by  threats,  intimi- 
dation and  persuasion,  to  induce,  coerce  and  compel  com- 
plainant's employees  to  leave  its  service,  and  to  prevent 
persons  seeking  employment  with  complainant  from  so 
doing,  and  that  the  persons  named  herein  have  congregated 
on  the  streets,  etc.,  and  approaches  to  complainant's  place 
of  business,  for  the  purpose  of  picketing  and  patrolling  the 
same,  and  intimidating,  threatening,  persuading  and  co- 
ercing complainant's  employees  to  leave  their  work  and 
other  persons  to  refuse  to  work  for  complainant. 

The  petition  is  verified  by  the  affidavit  of  Wallace  L, 
DeWolf,  complainant's  president. 

June  5,  1903,  the  complainant  filed  a  supplemental  peti- 


Digitized  by  V^OOQ IC 


Chicago — First  District — A.  D.  1904.       49 

Christensen,  et  al.,  v.  The  People. 

tion,  substantially  the  same,  in  its  averments  of  acts,  as  the 
petition  filed  June  3,  in  which  it  is  averred,  in  substance, 
that  among  others  who  have  been  engaged  in  picketing 
and  patrolling  complainant's  place  of  business,  and  inter- 
fering with  workmen  coming  from  and  going  thereto,  are 
the  defendants  C.  E.  Doty,  F.  Wagner,  E.  R  Frick,  Charles 
Heine,  A.  Emerson,  A.  Hopkins  and  A.  Mashek,  and  that 
F.  Dusek,  P.  Robinson,  William  Lynch  and  Adam  Nesbit 
have,  since  the  issuance  of  the  injunction,  picketed  and  pa- 
trolled complainant's  place  of  business,  and  assisted  the 
persons  above  named,  and  others,  in  interfering  with  work- 
men coming  from  and  going  to  the  factory,  and  endeavor- 
ing by  threats,  intimidation  and  other  means,  to  prevent 
them  from  working  for  complainant.  Also  that  George 
Christensen  and  Charles  Heine  were  personally  in  court 
Ma}'  25,  1903,  and  had  personal  notice  of  the  injunction 
order,  etc. 

The  supplemental  petition  is  verified  by  the  aflBdavit  of 
J.  B.  Edwards,  complainant's  superintendent.  Andrew 
Emerson,  Charles  Heinig,  sued  as  Heine,  Fred  Wagner,  C. 
E.  Doty,  A.  Mashek,  Jacob  Christensen,  sued  as  George 
Christensen,  and  others,  answered  the  petition.  Emerson 
answered,  in  substance,  as  follows  :  Admits  knowledge  of 
the  injunction;  denies  the  use  of  threats,  intimidation,  co- 
ercion or  violence,  toward  any  person,  or  in  any  way,  or 
interfering  with  workmen  going  to  or  leaving  the  factory; 
admits  that,  since  the  entry  of  the  injunction  order  he  has, 
during  parts  of  each  day,  stood  at  Peoria  and  Congress 
streets,  and,  when  he  saw  any  one  going  to  work  for  peti- 
tioner, requested  permission  to  speak  to  him,  and,  when 
granted,  asked  such  person  if  he  knew  there  was  a  strike 
at  the  factory,  and  if  such  person  refused  to  be  talked  to, 
he  said  nothing  further,  and  that  in  no  case  has  he  used 
threats  or  improper  language,  or  talked  in  a  threatening  or 
improper  manner,  but  has  endeavored,  only  by  proper  and 
lawful  means  and  persuasive  words,  to  inform  and  notify 
persons  about  to  go  to  work  of  the  situation  at  the  factory, 
and  that  there  was  a  strike  on  at  the  factory;  that  he  is 
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advised  and  believes  that,  under  the  law,  he  has  a  right  to 
speak  to  such  employees,  in  a  peaceable  and  proper  way, 
for  the  purpose  of  persuading  them  to  cease  their  relations 
with  petitioner,  or  entering  into  relations  with  it,  and  that 
the  strike  has  been  peaceable  and  orderly,  etc.,  and  that  no 
arrest  was  made  except  of  a  Pinkerton  detective,  who  intim- 
idated one  of  the  men  stationed  to  talk  to  persons  going  to 
the  factor}^  for  which  said  detective  was  arrested  and  fined; 
that  the  place  where  respondent  stood  wds  on  a  public, 
street,  about  300  feet  from  the  entrance  of  complainant's 
factory,  and  not  adjoining  the  same. 

The  answers  of  Heinig,  Wagner,  Doty,  Mashek  and 
Christensen  are  the  same  as  that  of  Emerson,  except  as  to 
the  place  where  each  of  them  stood.  The  issues  are  veri- 
fied by  the  affidavits  of  the  respondents.  Numerous  affi- 
davits were  read  in  support  of  the  petition  and  supple- 
mental petition,  and  such  proceedings  were  had  that  June 
15, 1903,  the  court  found  the  appellants  Jacob  Christensen, 
C.  E.  Doty,  Charles  Heiftig,  Andrew  Emerson,  Fred  Wag- 
ner and  A.  Mashek,  and  others,  guilty  of  contempt  in  vio- 
lating the  injunction,  and  fined  each  of  them  ten  dollars. 

June  22,  1003,  complainant  filed  another  petition,  in 
which,  after  stating  the  issuing  of  the  injunction  and  the 
printing  and  giving  notices  thereof,  as  in  the  former  peti- 
tion, it  is  averred,  in  substance,  that  the  conspiracy  de- 
scribed in  the  bill  has  been  substantially  kept  up  by  defend- 
ants and  others  co-operating  with  them;  that  pickets 
maintained  by  defendants  have  been  constantly  on  the 
watch  in  the  streets,  alleys  and  approaches  to  complainant's 
place  of  business,  and  have  intercepted  complainant's  em- 
ployees in  going  to  and  from  their  work,  and  persons  going 
to  complainant's  premises  to  procure  work,  and,  in  many 
cases,  they  have  succeeded  in  intimidating  and  fri<rhtening 
away  complainant's  employees  and  persons  seeking  employ- 
ment with  it.  Pickets  and  patrols  constantly  met  com- 
plainant's employees,  when  leaving  its  place  of  business,  at 
the  close  of  working  hours,  and  followed  them  to  their 
homes.    All  this  was  done  as  part  of  defendants'  plan  to 
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create  a  reign  of  terror,  by  which  employees  and  those  seek- 
ing employment  were  made  to  understand  that  they  were 
likely  to  incur  violence,  or  other  unlawful  treatment,  if  they 
persisted  in  working  for  complainant.  By  reason  whereof 
many  of  complainant's  employees  have  left  and  others  have 
been  deterred  from  entering  complainant's  employ.  Since 
the  entry  of  the  order  of  June  15,  1903,  the  defendants,  and 
others  associated  with  them  in  maintaining  said  picket  and 
patrol,  have  resorted  to  personal  assaults  upon  employees 
of  complainant,  and  those  seeking  to  work  for  it,  for  the 
purposes  aforesaid,  which  assaults  have  been  of  common 
occurrence,  and  several  of  complainant's  employees  have 
been  beaten  and  seriously  injured  by  persons  engaged  in 
maintaining  said  picket.  Ray  Snider,  complainant's  em- 
ployee, was  assaulted  by  said  persons  June  18,  1903,  in  the 
neighborhood  of  complainant's  place  of  business.  David 
Owen,  who  was  with  Snider  at  said  time,  was  kicked,  beaten 
and  injured,  Mr.  Hildebrandt,  complainant's  employee, 
was  assaulted  by  persons  engaged  in  picketing.  Charles 
McDonald,  not  in  complainant's  employ,  who  was  in  the 
immediate  vicinity  of  complainant's  employees  wHo  were 
being  molested  and  threatened  by  pickets,  was  assaulted, 
beaten  and  seriously  injured,  and  among  those  assaulting 
him  was  A.  Emerson,  heretofore  adjudged  guilty  of  con- 
tempt. As  a  result  of  said  system  of  picketing  and  acts  of 
violence,  the  entire  neighborhood  of  complainant's  place  of 
business  is  disturbed,  and  complainant's  employees  are 
greatly  terrified,  expect  assault,  and  fear  for  their  lives. 
Among  those  engaged  in  picketing  and  patrolling,  and  in- 
terfering with  complainant's  workmen  coming  to  and  go- 
ing from  its  place  of  business,  are  John  O'Brien,  Thomas 
Queenan,  and  numerous  others  named  in  the  petition.  It 
is  further  averred  that  Charles  Kreusler,  George  Christen- 
sen,  E.  R.  Frick,  F.  Dusek,  Peter  Robinson,  A.  Emerson, 
William  Lynch,  Arthur  Hopkins  and  A.  Mashek,  who  were 
adjudged  guilty  of  contempt  June  15, 1903,  have  continued 
to  assist  in  the  maintenance  of  said  system  of  picketing  and 
patrolling  complainant's  place  of  business,  and  interfering 
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with  its  emplo5^ees,  and  those  seeking  employment  with  it, 
and  have  been  acting  in  co-operation  with  the  other  parties. 
Numerous  affidavits  are  presented  in  support  of  the  petition, 
and  are  made  a  part  thereof.  The  petition  is  verified  by 
Edwards,  complainant's  superintendent.  In  answer  to  a 
rule  to  show  cause,  O'Brien  and  Queenan  answered  as  fol- 
lows :  Answer  of  O'Brien  admits  noticeof  the  injunction; 
says  he  did  not  know  the  injunction  prohibited  him  from 
talking  to  the  employees,  and  denies  intimidation,  violence 
and  threats;  says  he  has  read  Jorndt's  affidavit  stating  that 
he  was  picketing  and  patrolling  on  June  8,  9,  10,  11,  12,  13, 
16,  17  and  18,  1903,  and  admits  that,  not  only  on*said  days, 
but  on  every  day,  with  few  exceptions,  since  the  beginning 
of  the  strike,  he  has  been  in  the  street  several  hundred  feet 
from  petitioner's  place  of  business,  engaged  in  peaceably 
persuading  petitioner's  employees  to  leave  its  employ,  and 
others  about  to  take  employment  with  it  to  refrain  from 
doing  so.  Makes  same  answer  to  affidavit  of  James  T. 
Johnson.  Has  seen  Braunhold's  affidavit  in  which  he  states 
that  respondent  said  to  him,  "  If  you  don't  come"  out  by 
night  Pwill  lick  you,"  and  denies  that  he  used  such  lan- 
guage, and  that  Braunhold's  affidavit  is  false;  but  that  he  did 
say  to  Braunhold,  "  You  boys  ought  to  come  out  and  join 
the  union;  you  should  also  try  and  get  as  many  of  the  other 
boys  to  join  the  union  as  you  can."  Has  seen  purported 
copy  of  Richards'  affidavit,  and  the  same  is  false.  Has 
been  advised  and  believes  that  legally  he  has  a  right  to 
speak  to  petitioner's  employees  and  to  persons  seeking  em- 
ployment with  it,  and  to  dissuade  them  by  peaceable  words 
to  cease  their  employment  or  refuse  to  take  employment 
with  petitioner.  Says  he  is  familiar  with  Clarence  S.  Dar- 
row's  letter,  and  has  acted  under  his  advice,  and  thinks  he 
had  lawful  right  so  to  do,  etc. 

Answer  of  Queenan  admits  notice  of  injunction.  De- 
nies that,  since  injunction  issued,  he  has,  by  threat,  intimi- 
dation, coercion,  or  violence  of  any  sort,  sought  to  compel 
any  person  to  leave,  or  enter  into,  petitioner's  employ,  or 
that  by  threats,  intimidation  or  violence,  he  has  interfered 
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with  any  such  person.  He  has  read  purported  copy  of 
Jorndt's  affidavit,  in  which  it  is  stated  that  on  June  4,  6, 
8,  9,  12, 13  and  15, 1903,  this  respondent  was  patrolling  and 
picketing  in  the  neighborhood  of  petitioner's  place  of  busi- 
ness, and  does  not  know  in  what  sense  Jorndt  uses  the 
terms  '*  picketing  and  patrolling,"  but  on  the  days  men- 
tioned, and  other  days,  he  was  on  the  street,  engaged  at 
different  times,  peaceably  and  legally,  in  talking  to  and 
persuading  persons,  who  were  willing  to  listen,  to  induce 
such  persons  not  to  work  for  petitioner,  or  take  employ- 
ment w^ith  it.  Has  seen  purported  copy  of  McLeod's  affi- 
davit, and  admits  that  he  talked  to  Peter  Hall  as  stated  in 
said  affidavit;  that  respondent  and  Hall  are  on  terms  of  in- 
timate friendship,  and  that  respondent  did  not  intend  in  so 
talking  to  him  to  violate  the  injunction,  nor  know  that  he 
was  so  doing.  Respondent  is  advised  and  believes  that,  so 
far  as  picketing  and  patrolling  are  concerned,  he  has  legal 
right  to  speak  to  the  petitioner's  employees  and  persons 
seeking  employment  with  it,  in  a  peaceable  and  proper 
manner,  and  to  persuade  the  former  to  cease  their  relations 
with  petitioner  and  the  latter  not  to  take  employment  with 
it.  He  is  familiar  with  the  letter  of  Clarence  S.  Darrow 
and  believes  that  letter  correctly  sets  forth  the  law,  and 
that  if  the  injunction  restrains  respondent  from  persuading 
and  talking  to  such  employees  and  other  persons,  it  is 
void,  etc. 

The  letter  of  Clarence  S.  Darrow,  of  the  firm  of  Dar- 
row &  Masters,  counsel  for  appellants,  is  as  follows  : 

"  June  12,  1903. 

Lee  S.  Fisher,  Esq.,  Bus.  Agent  International  Ass'n 
Machinists : 

Dear  Sir  : — In  reference  to  the  rights  of  your  organiza- 
tion and  its  members  to  patrol  the  streets  in  the  neighbor- 
hood of  the  Kellogg  Company  and  to  persuade  and  advise 
those  whom  you  believe  are  taking  the  place  of  strikers, 
I  wish  to  say  that  under  the  constitution  and  laws  of  Illi- 
nois you  have  a  right  to  walk  the  streets  in  the  neighbor- 
hood and  immediate  vicinity  and  to  speak  to  any  person 
you  have  a  right  to  believe  is  at  work  for  said  company, 
and  to  explain  to  the  said  person  the  cause  of  the  strike 
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existing,  and  to  ask  them  to  desist  from  work,  but  have  not 
a  right  to  threaten  them  or  use  violence  or  force  or  intimi- 
dation, and  if  they  do  not  desire  to  talk  you  should  not 
pursue  them  or  annoy  them;  but  have  a  right  to  have  men, 
not  to  exceed  eight  or  ten,  patrolling  the  streets  and  address 
any  person  as  indicated,  and  if  it  is  vital  or  necessary  to 
the  success  of  the  strike  I  should  advise  you  so  to  do. 

C.  S.  Darkow." 

Such  proceedings  were  had  in  the  matter  of  the  petition 
or  information  filed  June  22,  1903,  that  the  court  found 
the  appellants  John  O'Brien  and  Thomas  Queenan,  guilty 
of  contempt,  in  violating  the  injunction,  and  fined  each  of 
them  one  hundred  dollars. 

July  14, 1903,complainant  filed  another  petition,  wherein, 
after  setting  forth  the  filing  of  the  bill  and  other  prior 
proceedings,  it  is  charged  that  appellants,  Lee  S.  Fisher, 
John  Brent,  Jacob  Christensen,  Charles  Evans,  A.  Mashek, 
John  O'Brien,  and  nineteen  other  persons  named,  have,  o.i 
numerous  occasions,  knowingly  and  deliberately  violated 
the  injunction,  and  have,  almost  daily,  insulted  and  terror- 
ized petitioner's  employees,  by  violence,  threats  and  inde- 
cent language,  and  have,  by  picketing  petitioner's  place  of 
business  and  the  streets,  highways  and  approaches  to  the 
same,  and  the  homes  of  petitioner's  employees,  greatly 
terrorized  said  employees  and  persons  seeking  employment 
with  it,  and  have,  continuously  since  June  19,  1903,  pa- 
trolled in  pairs  and  groups  up  and  down  the  streets  in  front 
of  and  around  petitioner's  pla^  of  business,  in  plain  view 
of  said  employees,  and  have  gathered  in  groups  near  to 
said  place  of  business,  especially  when  said  employees  were 
coming  to  said  place  of  business  in  the  morning  and  leaving 
it  in  the  evening,  and  intercepting  and  stopping  said  em- 
ployees while  they  are  coming  to  or  leaving  said  place  of 
business,  and  have  assaulted  and  beaten,  and  continue  to 
assault  and  beat  said  employees ;  that  said  respondents, 
some  of  whom  are  defendants  to  the  bill  and  some  not,  are 
acting  as  leaders  and  advisers  and  cooperating  with  others 
.violating  said  injunction,  and  especially  under  the  direction 
of  the  officers   of  Brass  Workers'  Union  No.  127;  Brass 
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Holders'  Local  No.  83 ;  International  Brotherhood  Elec- 
trical Workers'  Local  No.  376 ;  Chicago  Metal  Workers' 
Council  No.  l,and  International  Association  of  Machinists, 
Lodge  No.  8.  Said  Fisher,  Brent,  Christensen,  Evans, 
Mashek  and  O'Brien,  and  others  named,  and  others  whoso 
nances  are  unknown  to  petitioner,  have,  between  June  19 
and  July  1,  1903,  picketed  and  patrolled  around  petitioner's 
place  of  business,  and  watched,  guarded  and  patrolled  the 
streets,  avenues  and  approaches  to  said  place,  and  have  daily 
shifted  and  interchanged  their  positions  and  companion- 
ship, and  have  so  stationed  themselves  that  all  petitioner's 
employees  have  been  obliged  to  pass  through  the  picket 
lines  so  maintained,  and  that^  the  attitude  and  appearance 
of  said  pickets  has  been  ugly,  menacing,  and  such  as  to 
cause  fear  in  the  minds  of  ordinary  persons.  John  O'Brien 
on  June  30,  1903,  participated  in  a  riot  and,  in  company 
with  a  number  of  the  strikers  and  their  associates,  followed 
a  number  of  your  petitioner's  employees  along  the  streets, 
while  they  were  on  their  way  to  their  homes  from  work, 
and  joined  with  others,  who  stoned  said  employees  .and 
called  them  scabs  and  other  opprobrious  names,  and,  by 
means  thereof,  greatly  terrified  them.  The  petition  then  sets 
forth  particular  instances  of  intimidation  by  threats,  warn- 
ings against  working  for  complainant,  assaults,  batteries, 
etc.  The  petition  concludes  with  the  presentation  of  affi- 
davits, which  are  made  a  part  thereof,  and  with  the  usual 
prayer,  and  is  verified  by  the  affidavit  of  J.  B.  Edwards, 
complainant's  sui)erintendent. 

In  answer  to  a  rule  to  show  cause  the  following  named 
appellants  answered  substantially  as  follows  : 

Fisher :  Makes  general  denial,  and  says  the  affidavit  of 
Herman  Dietz  is  false. 

Brent :  Denies  picketing,  patrolling,  or  persuading  since 
July  1,  1903,  but  admits  that,  on  divers  days  before  said 
day,  he  was,  at  various  times,  in  the  streets  near  complain- 
ant's place  of  business,  engaged  in  dissuading  persons 
seeking  employment  with  complainant  from  entering  its 
employ.     Denies  conspiring  with  any  one,  and  says  that 
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"  he  has  only  agreed  to  assist  others  iii  mahing  said  strike 
effectual  by  the  use  of  peaceable  means,  that  is,  by  the  use 
of  persuasion,  m  order  to  bring  about  the  execution  of  the 
schedule  submitted  to  the  petitioner^  which  this  respondent 
insists  is  perfectly  lawful^  and  is  a  lawful  end  to  be  attained 
by  lawful  means.^^ 

Christensen  :  Admits  that,  on  divers  d^ys,  he  was  on  the 
streets  near  complainant's  place  of  business,  engaged  in 
persuading  its  employees  to  quit  its  em  ploy,  and  those  seek- 
ing employment  to  desist  therefrom,  and  "that  he  has  so 
persuaded  and  talked /br  thepxnpose  of  reinforcing  the  said 
strike^  and  of  making  the  same  effectual^  as  he  believes  he 
has  a  right  to  do."  Denies  that  he  used  violence,  threats 
or  intimidation,  or  was  backed  up  by  such.  Denies  enter- 
ing into  any  conspiracy,  and  says  "A<5  has  only  agreed  to 
assist  others  in  making  said  strike  effectual^  by  the  use  of 
jiersuasion,  in  order  to  bring  about  the  execution  of  the 
schedule  submitted  to  the  petitioner,^  which  this  respondent 
is  informed  and  believes  is  'perfectly  lawful  and  is  a  lawful 
end  to  be  attained  by  lawful  meansP 

Evans :  His  answer  is  the  same  as  Christensen's  nomine 
m,utato» 

Mashek:  Admits  that  from  June  15  to  July  15,  1903, 
he  was,  on  divers  days,  in  the  streets  near  complainant's 
place  of  business,  engaged  in  persuading  complainant's  em- 
ployees to  cease  their  employment,  and  those  seeking  peti- 
tioner's employment  to  desist  therefrom.  Denies  violence, 
intimidation  and  threats.  Denies  entering  into  any  con- 
spiracy, and  says  "  that  what  he  has  done  has  been  done  as  a 
part  of  the  process  of  2^rosec7iting  the  said  strike,  and  for  the 
jnirpose  xf  attaining  a  perfectly  lawful  end,,  to-wit,  the  exe- 
cution of  the  articles  of  agreement  mentioned  in  the  bill  of 
compl<iint,^^  and  that  "he  believes  and  is  advised  that  the 
law  is  that  any  lawful  act  done  for  the  purpose  of  accom- 
plishing the  aforesaid  end  cannot  constitute  a  conspiracy." 
He  has  not  seen  any  acts  of  violence,  if  any^  such  have 
occurred,  and  is  in  nowise  responsible  therefor,  and  does  not 
aipprove  the  same,  and  that  none  of  said  acts  of  violence, 
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or  unlawful  acts,  are  adopted  or  employed  by  those  in 
charge  of  said  strike,  etc. 

O'Brien  :  Says  he  was  fined  July  2,  1003,  and  supposed 
said  fine  included  all  supposed  acts  prior  to  that  date,  and 
that  since  said  date  he  has  not  participated  in  the  strike  in 
any  way,  or  picketed  or  patrolled  by  himself,  or  with  any 
person,  about  petitioner's  premises;  that  the  char<}^e  that  he 
participated  in  a  riot  June  30,  1903,  etc.,  is  false,  and  he 
expressly  denies  the  same,  and  also  denies  that  he  partici- 
pated in  an}'  conspiracy  whatever. 

The  answers  of  appellants  are  all  sworn  to. 

Such  proceeding^  were  had  in  the  matter  of  the  petition 
of  July  14,  1903,  that  the  court  adjudged  the  following 
named  appellants  guilty  and  sentenced  them  as  follows: 
Lee  S.  Fisher  to  pay  a  fine  of  $100;  John  Brent  to  pay  a 
fine  of  $25;  Charles  Evans  to  pay  a  fine  of  $25;  George 
Christensen  to  be  committed  to  the  county  jail  for  thirty 
days;  A.  Mashek  to  be  committed  to  said  jail  for  sixty 
days.  On  the  hearing'  of  the  petition  tiled  June  22,  19o3, 
the  court  heard  not  only  the  petition  and  the  affidavits  in 
support  of  and  against  it,  but  the  evidence  on  the  hear- 
ing of  the  petition  filed  June  3,  and  the  supplement  thereto 
filed  June  5,  1903;  and  on  the  hearing  of  the  petition  filed 
July  14,  1903,  the  court  heard  the  affidavits  pro  and  con 
said  petition  and  all  prior  evidence. 

Darrow  &  Masters,  for  appellants;  Albert  M.  Cross,  of 
counsel. 

Tenney,  Coffeen  &  Harding,  and  Allen  &  Wksemann, 
for  appellee;  Horace  Kent  Tenney  and  James  H.  Wilker- 
sox,  of  counsel. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  lengthy  statement  preceding  this  opinion  has  been 
made  for  the  reason  that  other  appeals  from  the  judgments 
mentioned  in  the  statement  are  pending  here,  and  so  that 
this  opinion  may,  in  part  at  least,  apply  to  such  other  ap- 
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l>eals.  The  appellants,  Jacob  Christensen  (sued  as  George 
Christensen),  Charles  Heinig  (sued  as  Heine),  Andrew 
Emerson,  Fred  Wagner,  A.  Mashek  and  Lee  S.  Fisher,  are 
defendants  to  the  bill,  and  all  the  appellants,  except  Fisher 
and  John  Brent,  admit  knowledge  of  the  injunction,  and 
the  last  mentioned  two  do  not  deny  such  knowledge,  nor 
do  their  counsel,  although  such  knowledge  is  averred  in  the 
petitions  to  which  they  are  respondents;  and  they  having 
been  prominent  in  the  strike  and  its  prosecution,  as  admit- 
ted by  their  counsel,  and  the  greatest  possible  publicity  of 
the  injunction  being  shown  by  the  evidence,  it  is  next  to 
impossible  that  they  were  ignorant  of  it. 

Counsel  object  that  the  bill  is  insufficient  on  which  to  base 
an  injunction.  Christensen  v.  Kellogg  Switchboard  &  Sup- 
ply Co.,  1 10  111.  App.  61,  was  an  appeal  from  the  order  grant- 
ing the  injunction,  and  appears  to  have  been  thoroughly 
considered.  The  court  in  that  case  considered  the  suffi- 
ciency of  the  bill  to  warrant  an  injunction,  and  held  it  suffi- 
cient and  the  injunction  valid.  All  questions  decided  in 
that  case,  and  also  all  questions  which  might  have  been  de- 
cided, if  properly  presented,  are  res  adjudicata  as  to  all 
parties  to  the  bill.  As  to  appellants  not  parties  to  the  bill, 
we  perceive  no  good  reason  for  dissenting  from  the  opinion 
that  the  bill  is  sufficient  and  the  injunction  valid.  On  the 
contrary,  we  concur  in  the  decision. 

It  is  also  contended  that  the  informations  on  which  the 
several  contempt  proceedings  were  based  are  and  each  of 
them  is  insufficient,  in  not  more  particularly  alleging  facts, 
and  counsel  urge  that  these  objections  go  to  the  jurisdiction 
of  the  court.  The  court  had  jurisdiction  of  the  persons  of 
the  defendants  to  the  bill,  and  of  the  subject-matter  of  the 
bill,  and  had  power  to  issue  an  injunction,  and,  in  proceed- 
ings for  contem])t,  in  violating  the  injunction,  no  defense 
can  be  made  on  the  ground  of  irregularity,  or  that  there 
was  error  in  the  proceedings.  Dickey  v.  Reed,  78  111.  261, 
279;  Leopold  v.  The  People,  140  111.  552,  557;  People  \. 
Weigley,  155  III.  491,  501;  Clark  v.  Burke,  163  111.  334,  337. 
In  Dickey  v.  lieed,  the  court  say  :     *'  Where  the  court  has 
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power  over  the  subject-matter,  and  authorit}'^  to  take  such 
jurisdiction,  and  the  court  acts,  its  process  must  be  obeyed," 
etc.  In  Leopold  v.  The  Pec5ple,  the  court  say:  '*If  the 
court  has  jurisdiction  of  the  parties  and  legal  authority  to 
enter  the  order,  then  a  party  cannot  stand  in  defiance  of  it, 
however  improvidently  or  erroneously  made."  In  Clark  v. 
Burke,  the  court  say  :  "  It  is  well  settled  that  in  a  proceed- 
ing for  contempt,  in  failing  to  obey  an  order  of  the  court, 
the  respondent  may  question  the  order  which  he  is  charged 
with  refusing  to  obey  only  in  so  far  as  he  can  show  it  to  be 
absolutely  void,  and  cannot  be  heard  to  say  that  it  is  merely 
erroneous,  however  flagrantly  it  may  appear  to  be  so." 
See,  also,  Glay  v.  The  People,  94  111.  App.  598,  600,  and 
&  parie  Richards,  117  Fed.  K.,  p.  668. 

In  the  present  case  we  think  the  petitions  amply  suffi- 
cient; that  it  is  not  necessary  that  one  shall  be  a  party  to 
the  bill,  or  officially  served  with  the  writ,  in  order  for  him 
to  be  bound  by  the  injunction,  but  only  that  he  shall  have 
actual  notice  of  it;  see  High  on  Injunctions,  3rd  ed.,  sec.  17, 
and  JEcj9a?'^<?  Richards,' 117  Fed.  E.  658,  662,  and  cases  cited. 
It  is  contended  that  the  contempts  are  criminal,  and  there- 
fore appellants  should  have  been  discharged  on  their  an- 
swers. The  relief  sought  is  a  {permanent  injunction^  and 
preliminary  thereto  a  temporary  one  of  the  same  character 
as  the  permanent  one  prayed.  Manifestly,  the  preliminary 
injunction  is  for  the  benefit  of  complainant,  and  therefore 
its  enforcement  is  for  its  benefit. 

As  counsel  for  appellants  say  in  their  argument  in  Hop- 
kins V.  The  People,  general  number  12,275,  which  is  error 
to  reverse  two  of  the  judgments  in  question,  *'  An  injunc- 
tion without  contempt  proceedings  would  be  of  no  value;" 
which  is  true  on  the  hypothesis  that  the  persons  enjoined 
should  seek  to  violate  the  injunction.  The  injunction  and 
its  enforcement  being  for  the  complainant's  benefit,  the 
proceedings  must  be  regarded  as  civil.  We  regard  the  case 
of  Loven  v.  The  People,  158  111.  159,  as  conclusive  of  the 
question.  In  that  case  Loven,  a  former  employee  of  the 
complainant  in  the  bill,  had  learned,  while  in  complainant's 
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employ,  about  certain  medicines  known  by  certain  names, 
which  the  complainant  had  the  exclusive  right  to  manu- 
facture and  sell  under  those  names,  and  was  fraudulently 
selling  medicines  under  the  names  of  complainant's  medi- 
cines, and  practically  stealing  the  complainant's  business. 
A  permanent  injunction  was  granted,  enjoining  Loven  in 
the  premises.  Subsequently,  contempt  proceedings  were 
instituted  against  Loven,  and  the  court  adjudged  him  guilty 
and  that  he  be  committed  to  jail  for  ten  days.  It  was  urged, 
on  appeal,  that  Loven  should  be  discharged  on  his  answer, 
but  the  court  held  the  contrary,  saying :  "There  is  a  well- 
recognized  distinction  between  the  practice  in  contempts, 
properly  so-called,  when  the  proceeding  is  to  vindicate  the 
majesty  of  the  law,  or  the  dignity  of  the  court,  and  cases 
involving  acts  treated  as  contempts,  for  the  enforcements 
of  orders  and  decrees,"  etc.  See,  also,  Barchi}'^  v.  Barclay, 
184  III.  471,  475,  and  cases  cited;  Rapalje  on  Contempt,  sec. 
21;.  People  v.  Court  of  O.  &  T.,  101  N.  Y.  245;  Thompson 
V.  Penn.  R.  R.  Co.,  48  N.  J.  Eq.  105;  and  Clark  v.  Burke, 
163  III.  334. 

Appellants'  counsel  object  to  the  overruling  b}^  the  court 
of  motions  for  bills  of  particulars,  and  to  a  hearing  on  affi- 
davits, instead  of  calling  witnesses  and  examining  them  in 
open  court.  It  was  clearly  a  matter  withifi  the  discretion 
of  the  court  as  to  whether  or  not  a  bill  of  particulars  should 
be  ordered.  This  is  true  even  in  indictments  for  conspir- 
acy. 1  Bishop  on  Crim.  Procedure,  section  643.  We  are 
also  of  opinion  that  bills  of  particulars  were  unnecessary  to 
enable  appellants  to  prepare  their  defense,  as  the  affidavits 
setting  forth  the  facts  are  made  a  part  of  the  informations, 
respectively.  It  is  not  the  practice  to  furnish  bills  of  par- 
ticulars in  contempt  cases.  In  Loven  v.  The  People;  snpra^ 
the  information  charging  contempt  was  heard  on  affidavits, 
and  whether  such  information  shall  be  so  heard  is  a  matter 
within  the  court's  discretion. 

It  is  admitted  in  the  answers  of  appellants  Christensen, 
Doty,  Ileinig,  Emerson,  Wagner  and  Mashek,  to  the  peti- 
tion filed   June   3,  1903,  and  the  supplemental  petition  filed 
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June  5,  1903,  in  substance,  that  they  were  picketing  com- 
plainant's place  of  business,  and  interfering  with  its  em- 
ployees and  with  persons  seeking  employment  with  it,  noti- 
fying them  of  the  strike  and  persuading  the  former  to  leave 
its  employ  and  the  latter  not  to  enter  it,  and  that  each  of 
them  occupied  a  position  near  to  said  place  of  business  for 
the  purpose  of  so  doing.  The  evidence  is  that  a  number  of 
other  persons  were  engaged  as  the  above  named  appellants 
were,  after  the  issuing  of  the  injunction  and  prior  to  June 
3,  1903.  It  is  shown  by  affidavits  that  a  number  of  com- 
plainant's employees  were  stopped  by  pickets  on  their  way 
to  complainant's  factory;  that  one  of  said  employees,  when 
on  his  way  to  work,  was  stopped  by  Christensen,  whotook 
hold  of  and  would  not  let  him  go,  and  told  him  that  if  be 
continued  to  work  he  would  have  to  pay  a  $50  fine  to  the 
union,  and,  on  another  occasion,  told  him  that  if  he  continued 
to  work  it  would  not  be  healthy  for  him;  that  a  person  who 
had  accepted  work  at  complainant's  factory  was,  on  leaving 
the  factory,  accosted  by  four  pickets,  who  asked  him  what 
he  intended  doing  at  Kellogg's,  and  if  he  didn't  know  there 
was  a  strike  there,  and,  upon  his  stating  that  he  was  going 
to  work  the  next  morning,, they  said  to  him,  "  We  will  see 
that,  you  don't  go  to  work  tomorrow  morning."  One  of 
complainant's  employees  on  his  way  home  from  work  was 
stopped  by  two  of  its  former  employees,  who  were  strikers, 
and  had  been  picketing  and  patrolling,  and  was  asked  if  he 
was  working  at  Kellogg's,  and  when  he  answered  affirma- 
tively, they  said,  "  Why  don't  you  go  out  on  a  strike  with 
the  rest  of  us  ?  We'll  give  you  till  Friday  to  get  out  of 
there; "  and  when  he  said  he  was  satisfied  with  his  wages, 
they  said,  "  We're  going  to  win  this  strike,  and  when  we 
get  back  there  we'll  make  things  hot  for  you  scabs.  You 
won't  be  able  to  work  there."  Another  employee  was 
stopped  by  four  pickets,  one  of  whom  said  to  him,  '*  Are 
you  working  over  at  Kellogg's  ?  If  you  are  you  had  better 
look  out."  Another,  on  being  stopped  by  pickets  and  told 
there  was  a  strike  at  Kellogg's,  said  he  didn't  care,  when 
one  of  them  said  to  him,  "You  don't  care?    Well,  suppose 
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we  make  you  care?  "  Another  employee,  on  his  way  home 
from  work,  was  accosted,  stopped  and  remonstrated  with 
for  working  for  complainant,  by  a  person  whose  name  was 
unknown  to  him  but  whom  he  saw  the  next  day  on  a  street 
corner  near  complainant's  place  of  business,  in  company 
with  pickets, and  when  the  employee  declined  to  talk  further 
the  unknown  person  knocked  him  down  and  kicked  him 
twice.  Another  employee  was  stopped  by  pickets,  one  of 
whom,  on  being  informed  that  he  was  working  for  com- 
plainant, said  to  him :  "  Don't  you  dare  to  come  to  work 
tomorrow.  If  you  do,  we'll  blow  your  brains  out;"  and  an- 
other of  the  pickets  said  to  him,  "There'll  be  trouble  if  you 
keep  on  working  there."     Other  similar  incidents  occurred. 

Appellants  O'Brien  and  Queenan,  in  their  answers  to  the 
petition  filed  June  22,  1903,  admit  picketing  and  persuad- 
ing complainant's  employees  to  quit  its  employment  and 
those  seeking  employment  with  it  to  desist  therefrom,  and 
claim  they  had  legal  right  so  to  do.  and  that  they  had  acted  ^ 
under  the  advice  contained  in  the  letter  of  Clarence  S.  Dar- 
row  copied  in  the  preceding  "  Statement  of  the  Case."  June 
12, 1903,  the  date  of  the  Darrow  letter,  the  court  passed  on 
the  question  of  the  guilt  of  the  respondents  to  the  petition 
and  supplemental  petition  filed  June  3  and  5,  1903,  and  dis- 
tinctly stated  that  picketing  of  the  character  shown  by  the 
evidence  was  unlawful,  and  would  not  be  permitted.  Mr. 
Darrow,  in  his  letter,  instructed  that  the  pickets  should 
not  exceed  ten  in  number,  apparently  implying,  as  we  thinks 
that  pickets  in  excess  of  that  number  could  not  act  with 
impunity. 

The  affidavits  in  support  of  the  petition  of  June  22  do 
not  purport  to  state  all  the  pickets  on  duty  between  June 
5,  when  the  supplemental  petition  was  filed,  and  June  22, 
when  the  second  petition  was  filed,  but  do  name  twenty 
men  and  eleven  women  acting  as  pickets  between  those 
dates.  The  affidavits  show  that,  between  the  dates  men- 
tioned, O'Brien  picketed  and  patrolled  in  the  immediate 
neighborhood  of  complainant's  place  of  business  on  the  Sth, 
Oth^  10th,  11th,  12th,  13th,  16th,  17th  and  18th  days  of 
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June,  1903,  and  that  Qneonan  did  likewise  for  seven  days, 
commencing  June  4,  and  ending  June  1*5,  1903.  It  appears 
also  from  the  affi  lavits  in  support  of  the  petition  of  June 
2%  that  the  same  system  of  picketing,  patrolling  and  inter- 
fering with  employees  of  the  complainant  and  those  seeking 
employment  with  it,  were  continued,  and  that  the  condi- 
tions were  worse  after  than  before  June  22.  The  following 
is  shown  by  affidavits: 

On  the  evening  of  June  18,  1903,  Mamie  Whalen,  an 
employee  of  complainant,  when  returning  home  from  work 
in  company  with  five  other  girls,  also  in  complainant's  em- 
ploy, passed  on  Congress  street,  half  way  between  Aber- 
deen street  and  Center  avenue,  twelve  or  fifteen  men  and 
boys,  one  of  whom  ran  up  to  John  Radcliffe,  watchman  of 
complainant,  who  accompanied  the  girls  for  the  purpose  of 
protecting  them,  and  asked  Radcliffe  if  he  was  protecting 
the  girls,  and  on  being  told  he  was,  struck  him,  knocked 
him  down  and  brutally  kicked  him,  and  another  of  the  men 
was  about  to  strike  him  with  a  club,  when  one  of  the  girls 
grabbed  him  by  the  arm  and  prevented  him.  Also  that 
the  girls  returned  to  the  factory  with  Radcliffe,  and  when 
about  four  blocks  from  there,  one  McDonough  and  another 
person  were  walking  in  front  of  them,  when  appellant 
Emerson  and  another  person,  both  of  whorn  had  been  in  the 
employ  of  tjomplainant  and  had  been  picketing  and  patrol- 
ling round  its  place  of  business,  ran  up  and  struck  and 
knocked  down  McDonough,  and  some  teamsters  who  were 
driving  along  jumped  from  their  wagons  and  commenced 
kicking  him.  On  McDonough  inquiring  why  they  were 
hitting  him,  Emersori  said,  "You  are  protecting  those  girls;" 
when  the  girls  said,  "  No,  he  isn't,  we  have  nothing  to  do 
with  liim;"  and  they  then  permitted  him  to  get  up,  when 
he  exhibited  his  card,  showing  that  he  was  emploj^ed  at 
the  public  library.  Emerson  then  began  to  apologize  and 
t©ld  McDonough  he  was  mistaken,  when  McDonough  de- 
clined to  accept  any  apology,  and  Emerson  again  knocked 
him  down.  Emerson  was  one  of  thSse  fined  $10  on  the 
first  petition.     On  June  19,  1903,  Ed  Behlendorf,  employee 
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of  complainant,  on  returning  home  from  his  work  in  com- 
pany with  Griswoltl,  another  employee,  was  met  by  some 
person  unknown  to  the  affiants,  who  struck  liehlendorf  in 
the  face  and  knocked  him  down  senseless,  and  then  signalled 
three  other  men,  who  ran  over  while  he  was  lying  on  the 
ground,  one  of  whom  struck  Griswold,  who  then  ran  away 
to  call  the  police. 

Thomas  Queenan  is  the  business  agent  of  the  Electrical 
Workers' *Union.  At  the  east  door  of  the  factory  he  spoke 
to  one  Hall  and  tried  to  persuade  him  to  quit  working  for 
complainant,  and  said  to  him,  "  Do  you  not  know  they  have 
got  to  come  to  terms  with  us?"  and  Hall  answered,  "No,! 
do  not  know  that,"  when  appellant  Queenan  said,  *'Well, 
you  should  know." 

An  employee  of  complainant  was  stopped  by  appellant 
John  O'Brien  as  the  former  was  going  to  his  lunch  at  the 
noon  hour,  when  O'Brien  said  to  him,  ''You  boys  ought  to 
stay  out  and  join  the  union.  You  want  to  try  and  get  the 
other  fellows  out  and  join  the  union  also."  When  the  em- 
ployee said  he  was  satisfied  with  his  work  and  did  not  want 
to  quit,  O'Brien  responded,  "  If  you  do  not  come  out  by 
night,  I  will  lick  you." 

It  is  practically  impossible,  without  extending  this 
opinion  beyond  all  reasonable  bounds,  to  refer  to  all  of  the 
affidavits  in  support  of  the  petition  of  June  22.  They  are 
very  numerous  and  it  clearly  appears  from  them  that  a 
large  number  of  the  former  employees  of  complainant 
picketed  and  patrolled  in  the  immediate  neighborhood  of 
complainant's  factory,  and  in  the  approaches  thereto,  and 
endeavored,  sometimes  by  warnings,  sometimes  by  threats, 
and,  in  a  number  of  times,  by  actual  assault  and  beatings 
and  the  use  of  opprobrious  epithets,  to  deter  complainant's 
employees  from  remaining  in  its  employ,  and  to  prevent 
others  seeking  emplo3^ment  with  it  from  entering  its  em- 
ploy, by  means  of  which  constant  fear  of  bodily  injury  was 
engendered  in  the  minds  of  such  persons. 

The  appellants  deny  that  they  personally  used  force, 
^hreats  or  intimidation  of  any  sort,  and  say  that  they  were 
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very  peaceable  and  mildh'^  persuasive.  But  the  very  pres- 
ence of  a  large  number  of  pickets,  with  the  avowed  purpose 
of  prevftuting  complainant's  employees  from  remaining  in 
its  employ,  and  those  seeking  employment  with  it  to  desist 
therefrom,  was  itself  intimidation.  In  Farmers'  Loan  & 
Trust  Co.  V.  N.Pac.  R.  R.  Co.,  60  Fed.  R.  803,  820,  Mr.  Justice 
Jenkins  quotes  the  following  remarks  of  Mr.  Justice  Brewer 
on  the  subject:  '*The  common  rule  as  to  strikes  is  this: 
Not  merely  do  the  employees  quit  the  employment,  and 
thus  handicap  the  employer  in  the  use  of  his  property,  and 
perhaps  in  the  discharge  of  duties  which  he  owes  to  the 
public,  but  they  also  forcibly  prevent  others  from  taking 
their  places.  It  is  useless  to  say  that  they  only  advise;  no 
man  is  misled.  When  a  thousand  laborers  gather  around  a 
railroad  track  and  say  to  those  who  seek  employment  that 
they  had  better  not,  and  when  that  advice  is  supplemented 
every  little  while  by  a  terrible  assault  on  one  who  disre- 
gards it,  every  one  knows  that  something  more  than  advice 
is  intended.  It  is  coercion — force;  it  is  the  effort  of  the 
man}',  by  the  mere  weight  of  numbers,  to  compel  the  one 
to  do  their  bidding." 

In  Union  Pac.  Ry.  Co.  v.  Ruef,  120  Fed.  R.  102,  the  court 
say,  ib.  107:  "  The  mere  fact  that  the  shops  are  picketed 
can  onl}'  be  intended  for  intimidation.  The  fact  that  a  line 
of  pickets  is  immediateh^  in  front  of  the  shops,  or  a  few 
blocks  away,  is  a  difference  in  degree  only."  The  court 
then  quotes  with  approval  the  following  from  American 
Steel  ik  Wire  Co.  v.  Wire  Drawers*  and  Die  Makers'  Union, 
90  Fed.  R.  608,  614:  "The  whole  fallacy  of  the  defense 
against  this  bill  and  the  proof  offered  to  sustain  it  lies  in  a 
convenient  misapprehension  or  a  necessary  misunderstand- 
ing of  the  character  of  that  force  or  violence  which  all 
agree  is  not  permitted  in  the  conduct  of  a  strike.  It  seems 
to  be  the  idea  of  the  defendants  that  it  consists  entirely  of 
physical  battery  and  assaults,  and  that  if  these  appear  in 
the  proof,  and  they  can  be  justified  as  they  might  be  on  a 
criminal  indictment  or  in  a  police  court,  that  ends  the  ob- 
jection, and  the  justified  assaults  and  batteries  will  not  sup- 
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port  an  injunction.  The  truth  is  that  the  most  potential 
and  unlawful  force  or  violence  may  exist  without  lifting  a 
finger  against  any  man,  or  uttering  a  word  of  threat 
against  him.  The  very  plan  of  campaign  adopted  here 
was  the  most  substantial  exhibition  of  force,  by  always 
keeping  near  the  mill  large  bodies  of  men,  massed  and  con- 
trolled by  the  leaders,  so  as  to  be  used  for  obstruction  if 
required.  A  willing  wire  worker,  but  a  timid  man,  would 
be  deterred  by  the  mere  knowledge  of  that  fact  from  going 
to  the  mill  when  he  desired  to  go,  or  had  agreed  to  go,  or, 
being  already  at  work,  feared  to  return  through  the  streets 
where  the  men  were  congregated,  or,  having  started,  would 
turn  back,  fearing  the  trouble  that  might  come  of  the  at- 
tempt. Such  a  force  would  be  violence,  within  the  prohi- 
bition of  the  law  ;  and  its  exhibition  should  be  enjoined,  as 
violating  the  property  rights  of  the  plaintiffs  in  the  streets, 
their  liberty  of  contracting  for  substituted  labor,  and  the 
liberty  of  the  substitutes  to  work  if  they  wished  to  accept 
the  lowered  wages,  and  to  pass  through  the  streets  to  their 
work."  See,  also,  the  following  cases :  Ke  parte  Rich- 
ards, 117  Fed.  R,  p.  666-7,  and  cases  cited;  O'Neil  v.  Be- 
hanna,  1S2  Penn.  St.,  236,  243,  in  which  the  court  say : 
*'  The  strikers  and  their  counsel  seem  to  think  that  the 
former  could  do  anything  to  attain  their  ends,  short  of 
actual  physical  violence.  This  is  a  most  serious  misconcep- 
tion. The  *  arguments '  and  *  persuasion  '  and  *  appeals ' 
of  a  hostile  and  demonstrative  mob  have  a  potency  over 
men  of  ordinary  nerve  which  far  exceeds  the  limits  of  law- 
fulness.  The  display  of  force  though  none  is  actually  used 
is  intimidation,  and  as  much  unlawful  as  violence  itself." 

The  affidavits  in  support  of  the  petition  filed  July  14, 
1903,  show  that  on  divers  days  between  June  22,  when  the 
second  petition  was  filed,  and  July  14,  1903,  appellants 
Fisher,  Christensen,  Evans,  Mashek  and  Brent  picketed  and 
jiatrolled  around  and  about  complainant's  place  of  business, 
watching  the  streets,  alleys  and  approaches  thereto,  daily 
shifting  their  positions;  that  they  so  stationed  themselves 
that  all  complainant's  employees  were  obliged   to  pass 
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through  their  picket  line,  and  that  their  attitude  was  ugly 
and  menacing,  and  such  as  to  cause  fear  in  the  mind  of  an 
ordinary  person,  and  that  John  O'Brien  picketed  and  pa- 
trolled in  asimilar  way  June  19and  20,1903.  The  conditions 
between  the  dates  last  mentioned  were  worse  than  before. 
Complainant's  employees  and  persons  seeking  employment 
with  it  were  waylaid  on  their  way  to  and  from  the  factory, 
insulted,  threatened,  and,  in  numerous  instances,  assaulted 
and  beaten  by  the  strikers,  pickets  and  patrollers,  and  com- 
plainant's business  was  seriously  and  injuriously  interrupted. 
June  30,  1903,  when  a  number  of  men  and  girls,  employees 
of  complainant,  were  being  escorted  from  the  factory  to 
their  homes,  they  were  met  by  a  number  of  men  and  boys 
and  a  very  serious  riot  occurred.  The  employees  were 
hissed  and  called  scabs;  bricks  and  stones  were  thrown  at 
those  escorting  them,  and  some  shooting  occurred.  Four 
of  the  girls  deposed  that  appellant  John  O'Brien  passed 
them  on  that  occasion,  and  called  them  scabs  and  other 
names  in  a  threatening  way.  Finally,  there  occurred  what 
is  called  a  sympathetic  strike,  by  the  Teamsters'  Union, 
which  it  is  reasonable  to  infer  occurred  by  the  request  of 
officers  of  unions  whose  members  had  quit  complainant's 
employ  and  were  "prosecuting"  the  strike.  Before  this 
sympathetic  strike,  complainant's  teaming  and  hauling  had 
been  done  by  the  Arrow  Transfer  Company,  and  that  com- 
pany could  not,  by  reason  of  the  sympathetic  strike,  fulfill 
its  teaming  contract  with  complainant,  because  the  team- 
sters in  its  employ  would  not  be  permitted  to  haul  for  com- 
plainant. The  result  was  that  June  24,  1903,  all  teaming 
and  hauling  of  merchandise  to  and  from  complainant's  fac- 
tory were  stopped. 

O'Brien,  in  his  answer,  says  he  was  fined  July  2,  1903, 
which  was  under  the  rule  to  show  cause  entered  on  the  pe- 
tition filed  June  22, 1903.  He  says  that,  since  July  2, 1903, 
he  has  not  in  any  way  participated  in  the  strike.  The 
court,  on  the  petition  filed  June  22,  could  only  investigate 
his  conduct  prior  to  that  date,  and  in  his  answer  he  gives 
no  account  of  himself  in  the  interval  between  June  22  and 
July  2,  except  denying  participation  in  the  riot  of  June  30. 
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The  purpose  of  the  strike  by  complainant's  employees, 
and  their  prosecution  of  it  as  described,  was  to  compel  the 
complainant  to  execute  the  agreements  referred  to  and 
made  a  part  of  the  bill.  The  drafts  of  agreements,  three  in 
number,  purport  to  be  with  the  different  unions,  whose  mem- 
bers were  in  complainant's  employ.  The  draft  of  agreement 
with  the  Metal  Polishers,  Buffers,  Platers,  Brass  Moulders 
and  Brass  Workers,  International  Union  of  N.  A.,  Interna- 
tional Union  of  Steam  Engineers  and  International  Broth- 
erhood of  Stationary  Firemen,  contains  the  following  : 

"  Article  I.  The  party  of  the  first  part  hereby  agrees  to 
employ  none  but  members  of  the  aforesaid  organizations  or 
those  who  carry  the  regular  working  card  of  the  said  or- 
ganizations, provided  the  various  crafts  will  furnish  such 
competent  help  as  may  be  required  by  the  party  of  the  first 
part  within  twenty-four  hours  after  notification. 

Article  VII.  There  shall  be  a  steward  for  each  craft  in 
each  factory  appointed  by  the  organization,  whose  duty  it 
shall  be  to  see  that  the  men  working  in  said  factory  belong 
to  the  organizations. 

Article  VllL  It  is  hereby  agreed  by  the  party  of  the 
first  part  that  the  business  agent  of  the  party  of  the  second 
part  shall  have  the  privilege  of  interviewing  anj^  member 
of  the  party  of  the  second  part  in  the  offices  of  the  party 
of  the  first  part  during  business  hours. 

Article  X.  A  sympathetic  strike  to  protect  union  prin- 
ciples shall  not  be  considered  a  violation  of  this  agree- 
ment. 

Article  XL  All  the  apprentices  shall  belong  to  the 
union  and  carry  the  working  card  of  the  organization. 

Article  XII.  The  number  of  apprentices  not  to  exceed 
one  for  ten  men  or  less  of  the  different  crafts." 

That  the  purpose  of  the  strike  was  to  compel  the  execu- 
tion of  the  drafts  of  agreement  is  clear.  It  is  averred  in 
the  sworn  bill  and  deposed  to  in  the  affidavits  of  DeWolf, 
complainant's  president,  Kellogg,  its  secretary  and  treas- 
urer, and  Edwards,  its  superintendent,  that  business  agents 
of  the  different  unions  called  on  complainant,  and  insisted 
on  its  executing  the  agreements,  and  that,  when  complain- 
ant's president  refused,  on  the  ground  that  the  proposed 
agreements  were  unreasonable,  it  was  threatened  by  one  of 
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said  business  agents  that  unless  complainant  would  sign 
the  agreenaents  a  strike  would  be  called,  and  that  said  busi- 
ness agents  called  a  strike,  in  response  to  which  about  500 
of  complainant's  employees  quit  its  employ.  Appellants' 
counsel  admit  in  their  brief ,"  the  purpose  of  the  strike  is 
to  bring  about  the  execution  of  the  contracts,"  and  at  least 
three  of  appellants  so  admit  in  their  answers.  It  is  unlaw- 
ful to  compel  one  to  execute  any  contract.  A  contract 
executed  under  duress  is  voidable,  and  duress  is  present 
where  a  party  "  is  constrained,  under  circumstances  which 
deprive  him  of  the  exercise  of  free  will,  to  agree  to  or  to 
]>erform  the  act  sought  to  be  avoided."  10  Am.  &  Eng. 
Ency.,  2nd  ed.,  p.  321.  "  Duress  per  minas  exists  when  a 
person  is  induced  to  perform  an  act  to  avoid  a  threatened 
and  impending  calamity."  lb.  324.  Especially  was  the 
purpose  to  compel  complainant  to  execute  the  agreements 
in  question  an  unlawful  purpose.  Article  I  strikes  at  the 
right  of  contract,  and  provides  that  complainant  shall  em- 
ploy none  but  members  of  the  several  unions,  thus  discrim- 
inating in  favor  of  one  class  of  men  and  excluding  all  others. 
In  Matthews  v.  The  People,  202  111.  389,  the  court,  discuss- 
ing the  constitutionality  of  the  Free  Employment  Agency 
Act,  say,  p.  401 :  *'  An  employer  whose  workmen  have  left 
him  and  gone  upon  a  strike,  particularly  when  they  have 
done  so  without  any  justifiable  cause,  is  entitled  to  contract 
with  other  laborers  or  workmen  to  fill  the  places  of  those 
who  have  left  him.  Any  workman  seeking  work  has  a  right 
to  make  a  contract  with  such  an  employer  to  work  for  him 
in  the  place  of  any  one  of  the  men  who  have  left  him  to 
go  out  upon  a  strike.  Therefore,  the  prohibition  contained 
in  section  8  strikes  at  the  right  of  contract,  both  on  the 
part  of  the  laborer  and  of  the  employer.  It  is  now  well 
settled  that  the  privilege  of  contracting  is  botjj  a  liberty 
and  a  property  right.  Liberty  includes  the  right  to  make 
and  enforce  contracts;  because  the  right  to  make  and  enforce 
contracts  is  included  in  the  right  to  acquire  property.  La- 
bor is  property.  To  deprive  the  laborer  ttnd  the  employer 
of  this  right  to  contract  with  one  another  is  to  violate  sec- 
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tion  2  of  article  2  of  the  constitution  of  Illinois,  which  pro- 
vides that  *  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law.'  It  is  equally  a  viola- 
tion of  the  fifth  and  fourteenth  amendments  of  the  consti- 
tution of  the  United  States,  which  provide  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law,  and  that  no  state  shall  deprive  any  person 
of  life,  liberty  or  property  without  due  process  of  law,  *nor 
deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  law.'  Kitchie  v.  People,  155  111.  98;  Adams 
y.  Brenan,  177  111.  194;  Gillespie  v.  People,  188  111.  176; 
Fiske  V.  People,  188  111.  206.  The  provision  embodied  in 
sections  *is  a  discrimination  between  different  classes  of 
citizens  founded  on  no  justifiable  ground,  and  an  attempt 
to  exercise  legislative  power  in  behalf  of  certain  classes  and 
against  other  classes,  whether  laborers  seeking  work  or 
employers.  It  falls  under  the  condemnation  of  the  con- 
stitution.' "  In  Am.  Steel  &  Wire  Co.  v.  Wire  Drawers', 
etc.,  Unions,  90  Fed.  Rep.  608, 613,  the  court  say :  "In  this 
country  the  right  to  contraot  in  business  is  a  constitutional 
freedom,  which  not  even  state  legislatures  can  impair,  and, 
certainly,  not  strike  organizations;  for,  surely,  they  cannot 
lawfully  do  what  the  legislature  may  not." 

The  agreements  in  question  would,  if  executed,  tend  to 
create  a  monopoly  in  favor  of  the  members  of  the  diflferent 
unions,  to  the  exclusion  of  workmen  not  members  of  such 
unions,  and  are,  in  this  respect,  unlawful.  Contracts  tend- 
ing to  create  a  monopoly  are  void.  Morris  Run  Coal  Co. 
V.  Barclay  Coal  Co.,  68  Penn.  St.  173,  pp.  186-188;  Arnot, 
Jr.,  V.  Pittston,  etc..  Coal  Co.,  68  N.  Y.  558;  Central  O.  Salt 
Co.  V.  Guthrie,  35  O.  St.  Q(j6.  The  legislature  of  the  state 
canpot  create  a  monopoly.  People  ex  rel.  v.  Chicago  Gas 
Trust  Co..  130  111.  268,  296-7. 

The  purpose  of  the  strikers  is  in  violation  of  thecriminal 
code,  which  provides  as  follows: 

"Sec.  158.  If  any  two  or  more  persons  shall  combine 
for  the  purpose  of  depriving  the  owner  or  possessor  of  prop- 
erty  of  its  lawful  use  and  management,  or  of  preventinsr, 
by  "threats,  suggestions  of  danger,  or  any  unlawful  means, 
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any  person  from  being  employed  by  or  obtaining  employ- 
ment from  any  such  owner  or  possessor  of  property,  on 
such  terms  as  the  parties  concerned  may  agree  upon,  such 
l>ersons  so  offending  shall  be  lined  not  exceeding  S-^^^0,  or 
coniined  in  the  county  jail  not  exceeding  six  months." 

"Sec.  159.  If  any  person  shall,  by  tnreat,  intimidation 
or  unlawful  interference,  seek  to  prevent  any  other  person 
from  working  or  from  obtaining  work  at  any  lawful  busi- 
ness, on  any  terms  that  he  may  see  fit,  such  person  so 
offending  shall  be  fined  not  exceeding  $200."  1  Starr  & 
Curtis,  pages  1313,  1314. 

Not  only  was  the  purpose  of  the  strike  unlawful,  but  the 
means  used  to  achieve  the  unlawful  purpose  were  unlawful. 
The  means  used  were  the  acts  heretofore  mentioned,  and 
thereby  injury  to  the  complainant's  business.  TJie  appel- 
lants and  their  associates  intended  to  stop  the  business  of 
the  complainant  so  far  as  they  possibly  could,  and  the 
evidence  shows  that  they  did  stop  it  in  great  part,  to  com- 
plainant's injury.  The  following  is  contained  in  the  brief 
of  appellants'  counsel,  which  we  quote  as  illustrative  of 
their  view  of  the  cause:  "How  do  picketing,  patrolling, 
persuading,  or  even  slugging,  affect  property  rights,  except 
in  the  most  fantastic  sense?  Injury  to  business  has  no 
independent  existence  whatever,  because  business  has  no 
tangible  existence  to  be  injured,  in  the  true  and  unper- 
verted  sense." 

In  Union  Pac.  Ky.  Co.  v.  Ruef,  120  Fed.  R.  102,  113, 
cited  by  counsel  for  appellants,  the  court  say:  "And 
that  one's  business  is  his  or  its  property  is  likewise  elemen- 
tary,  and  is  conceded  by  all.  And  that  liberty  means  the 
right  to  do  as  he  pleases,  when  he  interferes  with  the 
rights  of  no  other  person,  and  the  right  to  make  contracts 
with  all  persons  upon  all  subjects-matter,  save  and  except- 
ing with  reference  to  immoral  or  unlawful  matters,  is  also 
conceded  by  all  who  know  anything  of  the  propositions." 
See,  also,  Doremus  v.  Hennessey,  106  111.  608,  615,  in 
which  the  court  say:  "Every  man  has  a  right,  under  the 
law,  as  between  himself  and  others,  to  full  freedom  in  dis- 
posing: of  his  own  labor  and  capital  according  to  his  own 
will,  and  any  one  who  invades  that  right,  without  lawful 


Digitized  by 


Google 


72  Appellate  Courts  of  Illinois, 

Vol.  114.]  Christensen,  et  al.,  v.  The  People. 

cause  or  justification,  commits  a  legal  wrong;'^  also  Am. 
Steel  and  Wire  Co.  v.  Wire  Drawers',  etc..  Unions,  cited 
svpra;  and  Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq.  101, 
and  Thomas  v.  Cinn.,  etc.,  Ry.  Co.,  62  Fed.  803,  817.  In  the 
New  Jersey  case,  p.  112,  the  court  says,  "A  man's  business  is 
his  property."  The  court  further  sa3%  p.  113-114:  ''The 
freedom  of  business  action  lies  at  the  foundation  of  all  com- 
mercial and  industrial  enterprises;  men  are  willing  to 
embark  capital,  time  and  experience  therein,  because  they 
can  confidently  assume  that  they  will  be  able  to  control 
tlieir  affairs  according  to  their  own  ideas,  when  the  same 
are  not  in  conflict  with  law.  If  this  privilege  is  denied 
them,  if  the  courts  cannot  protect  them  from  interference 
by  those  who  are  not  interested  with  them,  if  the  manage- 
ment of  business  is  to  be  taken  from  the  owner  and 
assumed  by,  it  may  be,  irresponsible  strangers,  then  ^ve 
will  have  come  to  the  time  when  capital  will  seek  other 
than  industrial  channels  for  investments,  when  enterprise 
and  development  will  be  cripi)led,  when  interstate  rail- 
roads, canals  and  means  of  transportation  will  become  de- 
pendent on  the  paternalism  of  the  national  government, 
and  the  factory  and  the  workshop  subject  to  the  uncertain 
chances  of  cooperative  systems."  The  case  is  instructive 
as  to  the  law  in  relation  to  a  combination  to  injure  one's 
business.  Other  authorities  might  be  cited,  but  we  know 
of  no  well-considered  case,  or  indeed  of  any  case,  holding 
that  a  combination  of  persons  to  injure  the  business  of  an- 
other is  not  unlawful.  That  the  appellants,  and  others 
associated  with  them,  acted  in  concert,  in  unlawfully  en- 
deavoring to  injure,  and  in  fact  injuring  complainant's 
business,  for  an  unlawful  purpose,  is  fully  sustained  by  the 
evidence.  They  conspired,  breathed  together,  to  effect  the 
unlawful  purpose,  and  by  overt  acts  did  all  they  possibly 
could  to  that  end.  It  is  not  necessary  to  prove  an  express 
agreement  between  the  appellants  and  those  associated 
with  them.  It  may  be  proved  by  circumstantial  evidence. 
Spies  et  al.  v.  The  People,  122  111.  1,  213;  Patnode  v. 
Westenhaver,  114  Wis.  460.     In  United  States  v.  Weber, 


Digitized  by 


Google 


Chicago — First  Dfstrict — A.  D.  1904.       73 

Christensen,  et  al.,  v.  The  People. 

114  Fed.  R.  950,  953,  the  court  say:  "But  if  the  object 
of  the  union  is  illegal,  or  if  the  methods  employed  by  it, 
either  to  induce  acquisitions  to  its  ranks,  or  to  accomplish 
its  ulterior  purposes,  are  illegal,  it  appears  to  be  well 
settled  that  the  persons  who  combine  in  such  efforts  are 
conspirators,"  citing  cases.  The  language  quoted  is  cited 
with  approval  in  Ex  parte  Richards,  117  Fed.  R.  658,  60S. 
In  Doremus  v.  Hennessy,  176  111.  608,  614,  the  couit 
say:  "No  persons,  individually  or  by  combination,  have 
the  right  to,  directly  or  indirectly,  interfere  with  or  dis- 
turb another  in  his  lawful  business  or  occupation,  or  to 
threaten  to  do  so,  for  the  sake  of  compelling  him  to  do 
some  act  which,  in  his  judgment,  his  own  interest  does  not 
require." 

Each  conspirator  is  responsible  for  the  acts  and  declara- 
tions of  every  other  conspirator  in  furtherance  of  the 
common  purpose.  In  Hamilton  v.  Smith,  39  ilich.  222,  231, 
cited  with  approval  in  Lasher  v.  Littell,  202  111.  551,  the 
court  say :  "  Wherever  two  or  more  conspire  together  to 
commit  an  actionable  wrong,  everything  said,  done,  or 
written,  by  any  one  of  them,  in  the  execution  or  further- 
ance of  their  common  purpose,  is  deemed  to  be  said,  done 
or  written  by  every  one,  and  is  a  relevant  fact  as  to  each." 
This  proposition  is  so  thoroughly  established  that  it  may 
-  be  regarded  as  elementary.  Cooley  on  Torts,  2nd  ed.,  p.  145; 
Spies  V.  The  People,  122  111.  p.  226;  Patnodo  v.  Westenhaver, 
114  Wis.  460,  474.  In  reference  to  the  conduct  of  appel- 
lants, their  counsel,  in  their  printed  argument,  admit :  ''  The 
appellants  in  this  court  were  prominent  in  the  calling  and 
in  the  prosecution  of  the  said  strike,  and  after  tliey  and 
their  co-employees  had  left  the  service  of  the  Kellogg 
Switchboard  &  Supply  Company  they  went  into  the  streets 
at  different  distances  from  the  place  of  business  of  the  Kel- 
logg Switchboard  &  Supply  Company  and  took  positions 
where  they  could  meet  any  one  who  happened  to  be  on  his 
way  for  the  purpose  of  taking  employment  with  the  Kel. 
logg  Switchboard  &  Supply  Company.  These  men  have 
bjen  denominated  pickets  by  the~  prosecution.     It  matters 


Digitized  by 


Google 


74  Appellate  Courts  of  Illinois. 

Vol,  114.]  Christensen,  et  al.,  v.  The  People. 

not  what  word  is  used  to  designate  the  office  that  they  were 
performing  in  the  prosecution  of  the  strike,  any  more  than 
some  words  have  a  tendency  to  affect  the  public  imagination 
more  than  others.  But  while  these  men  were  standing  in 
the  streets — 300,  400  or  500  feet  from  the  place  of  business 
of  the  Kellogg  Switchboard  &  Supply  Company,  they  were 
unquestionably  endeavoring  to  induce  all  persons  having  in 
mind  the  taking  of  service  with  the  complainant,  not  to  do 
so.  They  were  distributing  printed  cards  which  were 
offered  in  evidence  as  exhibit  A,  and  is  in  the  words  and 
figures  as  follows  :  '  Machinists  who  may  be  seeking  em- 
ployment at  the  Kellogg  Company,  know  that  the  former 
employees  have  ceased  work;  therefore,  by  accepting  a 
position,  you  are  taking  a  fellow  workman's  place.'"  The 
cards  actually  distributed  were  as  follows :  "  Machinists 
who  may  be  seeking  employment  at  the  Kellogg  Switch- 
board &  Supply  Co.  To  know  that  the  men  formerly  em- 
ployed there  have  ceased  work,  to  secure  union  conditions 
to  govern  their  employment.  Therefore,  by  accepting  a 
position  in  their  plant,  at  the  present  time,  you  are  taking  a 
fellow  workman's  position,  and  their  position  has  been  en- 
dorsed l?y  the  International  Association  of  Machinists.  Be 
guided  Accordingly." 

The  conspiracy  originated  simultaneously  with  the  call- 
ing of  the  strike,  and  continued  till  the  filing  of  the  last 
petition,  July  14, 1903.  It  was  a  single  conspiracy,  and  the 
court  on  the  hearing  of  each  of  the  second  and  third  peti- 
tions, did  not  err  in  hearing  the  prior  evidence.  The  evi- 
dence was  competent  as  tracing  and  showing  the  character  of 
the  conspiracy.     State  v.  McCahill,  72  la.  Ill,  115. 

It  is  an  indispensable  condition  of  the  enjoyment  by  each 
citizen  of  the  liberty  and  rights  guaranteed  by  the  consti- 
tution and  laws,  that  he  shall  respect  and  not  unlawfully 
infringe  upon  the  liberty  or  rights  of  any  other  citizen. 
This  cannot  be  done  with  impunity. 

In  Mashek  v.  The  People,  Gen.  No.#11416,  Mashek  was 
sentenced  to  be  committed  to  the  county  jail  for  sixty  days, 
while  Christensen  was  sentenced  to  be  so  committed  for 


Digitized  by 


Google 


K 

Chicago — First  District — A.  D.  1904.       75 

Cliicago,  Wilmington  &  Vermillion  Coal  Co.  v.  Tlie  People. 

only  thirty  days.  We  cannot  find  in  the  evidence  any  rea- 
son for  this  discrimination.  Mashek  is  not  shown  to  have 
been  more  guilty  than  Christensen.  On  the  contrary,  we 
think  if  there  was  any  difference  in  the  guilt  of  the  two, 
Mashek  was  the  less  guilty.  The  judgment,  therefore,  in 
Mashek  v.  The  People,  Gen.  No.  11416,  will  be  reversed 
and  judgment  will  be  entered  here  that  Mashek  be  com- 
mitted to  the  county  jail,  there  to  remain  for  thirty  days, 
unless  sooner  legally  discharged.  In  each  of  the  other 
above  entitled  appeals,  the  judgment  will  be  affirmed. 


The  Chicago,  >Yilmington  &  Yermillion  Coal  Company^  |a2i4sj2oj 
et  al.^  Y.  The  People  of  the  State  of  Illinois. 

Gen.  No.  11,207. 

1.  Combination  in  restraint  op  trade— wTien,  criminal.  A  sys- 
tematic attempt,  covering  a  period  of  years,  by  an  association  made 
up  of  large  producers  of  coal,  to  control  the  output,  sale  and  price  of  a 
certain  kind  of  coal  within  certain  territory  of  Illinois,  is  a  criminal 
combination  in  restraint  of  trade,  both  at  common  law  and  under  the 
statutes  of  Illinois. 

2.  Combination  in  restraint  op  trat>e— what  deemed  common  lata 
offense.  A  combination  by  an  association  of  persons  which  has  a  tend- 
ency to  diminish  production,  to  limit  competition,  and  to  increase 
prices,  was  and  is  a  common  law  offense  and  punishable  in  this  state, 
notwichstanding  the  prices  fixed  by  such  association  may  have  been 
fau'  and  reasonable,  and  notwithstanding,  further,  such  association  may 
not,  in  fact,  have  advanced  the  price  of  the  product  involved  in  such 
illegal  combination. 

8.  Propositions  op  lavt— failure  to  mark.  A  failure  to  mark  prop- 
ositions of  law,  either  given  or  refused,  is  equivalent  to  a  refusal  thereof. 

4.  Judicial  notice— o/  what^  not  taken.  Judicial  notice  will  not  be 
taken  of  a  report  of  the  grand  jury  which  is  voluntary  upon  its  part  and 
not  made  pui-suant  to  any  law  providing  therefor. 

5.  Indictment — what  wiU  not  he  cxmsidered  in  determining  validity 
of.  The  report  made  by  a  grand  jury  as  its  voluntary  act  will  not  be 
considered  in  determining  whether  an  indictment  retm*ned  by  it  is  valid 
or  invalid. 

6.  Indictment — when,  sufficient  to  sustain  conviction.  If  one  count 
of  an  indictment  is  good,  a  general  finding  that  the  defendants  are 
guilty  will  not  be  disturbed  because  the  indictment  contains  other 
counts  which  are  bad. 


Digitized  by 


Google 


76  Appellate  CoufvTs  of  Illinois. 

Vol.  114.]  Chicago,  Wilmington  &  Vermillion  Coal  Co.  v.  The  People. 

7.  Conspiracy— M??i€n  offense  of,  complete.  Conspiracy  as  a  crimi- 
nal offense  is  complete  when  the  agreement  to  do  the  unlawful  act  in 
question  is  entered  into. 

8.  Conspiracy— Mj/ia^  indictment  for,  need  not  set  forth.  An  indict- 
ment for  conspiracy  need  not  set  out  the  means  by  which  the  conspira- 
tors intended  to  accomplish  their  unlawful  purposes. 

9.  Conspiracy — when  indictment  for,  is  sufficient.  An  indictment 
charging  the  statutory  offense  of  conspiracy  is  sufficient  if  in  the  lan- 
guage of  the  statute  pertaining  thereto. 

10.  Conspiracy— tr/ie?i  indictment  for,  sufficiently  charges  intent.  If 
a  conspiracy  to  do  an  illegal  ace  be  set  forth  in  an  indictment,  the  charge 
is  complete  without  the  addition  of  words  alleging  the  criminal  intent 
in  the  doing  of  the  act;  in  stating  such  an  offense  the  criminal  intent 
appears  prima  facie  in  the  statement  of  the  act  itself. 

11.  Conspiracy— uj/ien  indictment  for,  sufficiently  charges  intent. 
Where  an  indictment  alleges  that  a  conspiracy  was  entered  into  "un- 
lawfully, fraudulently,  maliciously  and  wickedly,"  it  is  sufficient,  even 
in  tliose  cases  where  the  object  for  which  the  combination  was  formed 
was  not  unlawful  until  forbidden  by  statute. 

12.  Conspiracy— /loto  existence  of,  established.  The  evidence  of 
combination,  ordinarily,  must  be  gleaned  from  conduct;  the  test  is  not 
^vhatan  agreement  may  profess  but  what  it  actually  accomplishes. 
Proof  of  an  agreement  actually  entered  into  is  not  essential;  the  mere 
tacit  understanding  between  conspirators  to  work  to  a  common  purpose 
is  all  that  is  essential  to  an  actionable  combination. 

13.  Conspiracy— common  law  with  respect  to,  not  abolished  in  this 
state.  The  common  law  concerning  conspiracies  is  not  abolished  by 
statute  in  Illinois. 

14.  Conspirators- Joinf  responsibility  of.    Each  member  of  anun. 
lawful  association  and  conspiracy  is  bound  by  the  acts  of  all  its  or  his 
fellows  done  in  furtherance  of  the  object  to  accomplish  which  the  com-  • 
bination  is  formed. 

1 5.  A  nti-Trust  Act— provision  of,  unconstitu  tional.  The  provision , 
added  by  amendment  to  the  Anti-Trust  Act,  which  exempts  combina- 
tions, where  their  principal  object  or  effect  is  to  maintain  or  increase 
wjiges,  is  unconstitutional  and  void, 

16.  Anti-Trust  Act— what  Jieed  not  be  alleged  or  proved  to  establish 
violation  of.  In  a  prosecution  for  a  violation  of  such  act,  it  is  not  nec- 
essary to  allege  and  prove  the  place  of  organization  of  the  corporation 
defendant. 

17.  Anti-Trust  Act— how  corporation  violating,  sliould  be  prose- 
cuted. A  prosecution  against  a  corporation  violating  this  act  is  properly 
by  indictment,  although  it  may,  at  the  election  of  the  people,  be  by 
action  of  debt  to  recover  the  penalty  prescribed  by  such  statute. 

18.  Unconstitutional  law— no  defense  to  criminal  charge.  An 
unconstitutional  act,  in  legal  contemplation,  is  not  a  law  and  affords 
no  protection  to  a  criminal  charge. 
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19.  Common  l,kw— how  far,  in  force  in  this  state.  By  statute  the 
common  law  of  England,  so  far  as  applicable,  is  adopted  in  this  state, 
and  such  adoption  includes  all  the  statutes  or  acts' of  the  British  Parlia- 
ment made  in  aid  and  to  supply  the  defects  of  the  common  law,  prior  to 
the.  fourth  year  of  James  1,  (except  three  chapters  specifically  men- 
tioned) which  are  of  a  general  nature  and  not  local  to  that  kingdom. 

20.  Common  i.aw— when,  not  superseded  by  statute.  When  the 
common  law  and  a  statute  differ,  the  common  law  gives  place  to  the 
statute  only  where  the  latter  is  couched  in  negative  terms  or  where  it  is 
made  so  clearly  repngnant  that  it  necessarily  implies  a  negative. 

21.  Repeals  by  iMPLiCATiON—ntZes  with  respect  to.  When  there  is 
a  clear  repugnancy  between  two  laws  and  the  provisions  of  both  cannot 
be  carried  into  effect,  the  latter  law  must  prevail  as  the  last  expression 
of  the  legislative  body;  also,  if  the  subsequent  statute  revises  the  whole 
subject-matter  of  a  former  one  and  is  intended  as  a  substitute  for  it,  it 
operates  as  a  repeal  of  the  former,  although  it  contains  no  express  words 
to  that  effect;  but  repeals  by  implication  are  not  favored. 

22.  Statutory  cfoxe— effect  of  creation  of,  upon  analogous  common 
law  offense.  The  adoption  of  a  statute  with  reference  to  a  crime  does 
not  abolish  the  doctrines  and  practice  of  the  common  law  in  relation 
thereto  so  far  as  that  crime  is  not  covered  by  the  act.  Where  the  stat- 
ute has  not  in  expr^  words  defined  the  crime  and  fixed  the  punish- 
ment, the  common  law  remains  in  full  force  and  vigor,  and  if  it  be 
abated  by  statute,  when  that  statute  is  repealed  it  springs  up  anew. 

23.  Chimin AL  codk— section  46  of,  relating  to  the  offense  of  conspir- 
acy, not  repealed.  This  section  of  the  Criminal  Code  was  not  repealed 
by  the  enactment  of  the  Anti-Trust  Act  of  1891. 

24.  "May" — ho^o  construed.  It  is  true  that  "may"  oftentimes 
means  "must"  but  it  always  retains  its  primitive  meaning  unless  com- 
mon fairness  and  the  rights  of  the  parties  litigant  demand  that  it  be 
supplanted  by  "  must,"  or  unless  it  is  used  in  a  sentence  which  creates 
an  exception  in  favor  of  the  public. 

25.  Trust —d^m'f ton  of  A  pool  or  trust  is  a  combination  having 
the  intention  and  power  or  tendency  to  monopolize  business  or  to  con- 
trol production  or  to  interfere  with  trade  or  to  fix  and  regulate  prices, 
and  the  like,  and  under  the  statutes  of  this  state  the  application  of  the 
rule  does  not  depend  upon  the  number  of  those  who  may  be  implicated, 
nor  the  extent  of  territory  covered  by  the  combination,  but  does  depend 
upon  the  existence  or  non-existence  of  a  tendency  to  injure  the  public. 

Criminal  prosecution  for  conspiracy  in  violation  of  Anti-Trust  Act. 
Error  to  the  Criminal  Court  of  Cook  County;  the  Hon.  Oliyer  H. 
HoRTON,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1903.    Aflarmed,    Opinion  filed  May  12,  1904. 

Statement  by  the  Court.  The  plaintiffs  in  error  (who 
hereinafter  will  be  designated  as  defendants)  were  indicted 
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at  the  January  term,  1903,  of  the  Criminal  Court  of  Cook 
county. 

The  first  count  alleged  that  on  January  5,  1903,  in  said 
county  of  Cook  the  defendants  "unlawfully,  fraudulently, 
maliciously,  wrongfully  and  wickedly  did  conspire  and 
aorree  together  to  do  an  illegal  act  injurious  to  the  public 
trade,  to  wit :  To  then  and  there  in  restraint  of  trade  and 
to  the  injury  of  the  public  trade  unlawfully  create,  enter 
into  and  become  members  of  and  parties  to  a  pool,  trust, 
agreement,  combination,  confederation  and  understanding 
with  each  other  wrongfully  to  regulate  and  fix  the  price  at 
which  coal  should  be  sold  in  the  said  State  of  Illinois, 
which  said  coal  was  then  and  there  an  article  of  necessity 
to  the  said  public  and  consumers  thereof  in  the  said  State 
of  Illinois,  to  the  great  damage  and  injury  of  all  purchas- 
ers of  said  coal  and  contrary  to  the  statute,  and  against 
the  peace  and  dignity  of  the  same  people  of  the  State  of 
Illinois." 

The  second  count  charged  that  they  "  then  and  there 
unlawfully,  fraudulently,  maliciously,  wrongfully  and 
wickedly  did  conspire  and  agree  together  to  do  an  illegal 
act  injurious  to  the  public  trade,  to  wit :  To  then  and 
there  in  restraint  of  trade  and  to  the  injury  of  the  public 
trade,  unlawfully  create,  enter  into  and  become  memberrs 
of  and  parties  to  a  pool,  trust,  agreement,  combination,  con- 
federation and  understanding  with  each  other  wrongfully 
to  regulate  and  fix  the  price  at  which  coal  should  be  sold 
in  the  said  State  of  Illinois,  which  said  coal  was  then  and 
there  an  article  of  necessity  to  the  said  public  and  consum- 
ers thereof  in  the  said  State  of  Illinois,  to  the  great  dam- 
age and  injury  of  all  purchasers  of  said  coal,  contrary  to 
the  law  and  against  the  peace  and  dignity  of  the  same 
people  of  the  State  of  Illinois." 

The  third  count  set  forth  that  they  **then  and  there  un- 
lawfully, fraudulenth%  maliciously,  wrongfully  and  wick- 
edly did  conspire  and  agree  together  to  do  an  illegal  act 
injurious  to  the  public  trade,  to  wit :  To  then  and  there 
in  restraint  of  trade  and  to  the  injury  of  the  public  trade, 
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unlawfully  regulate  and  fix  the  price  at  which  coal  should 
be  sold  in  the  said  State  of  Illinois,  which  said  coal  was 
then  and  there  an  article  of  necessity  to  the  said  public 
and  consumers  thereof  in  the  said  State  of  Illinois,  said 
coal  being  then  and  there  a  commodity  and  article  of 
merchandise,  contrary  to  the  statute  and  against  the  peace 
and  dignity  of  the  same  people  of  the  State  of  Illinois." 

It  is  stated  in  the  fourth  count  that  they  "then  and  there 
unlawfully,  fraudulently,  maliciously,  wrongfully  and  wick- 
edly did  conspire  and  agree  together  to  do  an  illegal  act 
injurious  to  the  public  trade,  to  wit:  To  then  and  there 
in  restraint  of  trade  and  to  the  injury  of  the  public  trade, 
unlawfully  regulate  and  fix  the  price  at  which  coal  should 
be  sold  in  the  said  State  of  Illinois,  which  said  coal  was 
then  and  there  an  article  of  necessity  to  the  said  public  and 
consumers  thereof  in  the  said  State  of  Illinois,  said  coal 
bsing  then  and  there  a  commodity  and  article  of  merchan- 
dise, contrary  to  the  law  and  against  the  peace  and  dignity 
of  the  same  people  of  the  State  of  Illinois." 

The  fifth  count  declared  that  they,  each  being  then  and 
there  engaged  in  or  interested  in  the  business  of  selling 
coal  to  the  general  public  and  to  consumers  of  said  coal,  did 
then  and  there  wickedly  and  unlawfully  create,  enter  into 
and  become  members  of  and  parties  to  a  pool,  trust,  agree- 
ment, combination,  confederation  and  understanding  with 
each  other,  then  and  there  to  unlawfully  regulate  and  fix 
the  price  at  which  coal  should  be  sold  in  the  State  of  Illi- 
nois, which  said  coal  was  to  be  thereafter  mined,  produced 
and  sold  in  the  State  of  Illinois,  and  was  then  and  there  an 
article  of  necessity  to  the  said  public  and  consumers  thereof 
in  the  said  State  of  Illinois,  said  coal  being  then  and  there 
a  commodity  and  article  of  merchandise,  whereby  and  by 
force  of  the  statute  in  such  case  made  and  provided,  the 
said  defendants,  and  each  of  them,  are  deemed  and  ad- 
judged to  be  guilty  of  a  conspiracy  to  defraud,  contrary  to 
the  statute  and  against  the  peace  and  dignity  of  the  same 
people  of  the  State  of  Illinois. 

The  first  count  is  drawn  under  section  46  of  the  Criminal 
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Code.  The  second  is  based  upon  the  common  law  concern- 
ing combinations  to  regulate  and  fix  the  price  of  a  neces- 
sary of  life.  The  third  allep^es  a  conspiracy  to  do  an  illegal 
act  injurious  to  public  trade,  and  concludes  "  contrary  to 
the  statute."  The  fourth  is  at  common  law  charging  a 
combination  to  regulate  the  price  of  coal,  an  article  of  neces- 
sity, etc.  The  fifth  alleges  the  formation  of  a  pool  to 
unlawfully  regulate  and  fix  the  price  at  which  coal  should 
be  sold  in  the  State  of  Illinois,  and  is  based  upon  the  Anti- 
Trust  Law  of  1891. 

In  each  of  these  counts  it  is  the  conspiracy,  and  not  the 
object  sought  to  be  accomplished  by  it,  that  is  the  subject 
of  indictment.  In  all  these  counts  each  defendant  is  desig- 
nated by  its  proper  name.  The  only  words  of  description 
following  the  several  names  are  "a  corporation." 

A  motion  in  writing  to  quash  the  indictment  was  filed  for 
each  defendant  These  motions  are  identical  except  as  to 
the  name  of  the  defendant  in  whose  behalf  it  is  filed.  This 
motion  was  overruled;  to  which  action  each  of  the  defend- 
ants then  and  there  excepted. 

A  jury  having  been  duly  waived,  and  the  cause  having 
been  by  agreement  of  all  parties  submitted  for  trial  by  the 
court,  the  People,  to  sustain  the  issue  upon  their  part, 
offered  in  evidence  the  following  statement  of  facts : 

"  For  the  purposes  of  submitting  the  issues  of  fjvct  and 
law  in  the  above  entitled  case  to  the  court  for  trial  and  de- 
cision upon  the  indictment  herein  (it  being  hereby  expressly 
understood  that  the  admissions  and  agreements  herein  made 
are  made  for  such  purposes  only,  and  shall  not  be  binding 
upon  the  defendants  herein  in  any  other  proceeding  at  law 
or  in  chancery  or  of  whatsoever  nature),  the  following 
statement  of  facts  is  hereby  agreed  to  by  and  between  the 
respective  parties  hereto,  and  each  of  them,  and  it  is  fur- 
ther agreed  that  the  said  statement  shall  be  received  as 
evidence  of  such  facts  upon  the  trial  of  the  above  entitled 
cause,  to  wit : 

(1)  That  the  Northern  Illinois  Soft  Coal  Association  is 
a  voluntary  association,  which  was  formed  and  organized 
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about  fifteen  or  twenty  years  ago,  then  composed  of  vari- 
ous corporations  and  individuals  engaged  in  the  business 
of  operating  in  and  mining  soft  coal  in  the  northern  part 
of  the  State  of  Illinois. 

(2)  That  said-  association  has  been  in  existence  from 
the  date  of  the  formation  thereof  to  the  present  time,  and 
assumed  the  name  and  style  aforesaid  in  the  year  1897. 

(3)  That  at  the  first  meeting  thereof,  one  A.  L.  Sweet, 
then  an  officer  of  The  Chicago,  Wilmington  &  Vermillion 
Coal  Company,  one  of  the  defendants  herein,  was  choson 
and  acted  as  president  of  said  meeting,  and  one  Edward  T. 
Bent,  an  authorized  representative  of  the  Oglesby  Coal 
Company,  one  of  the  defendants  herein,  was  chosen  and 
acted  as  secretary  of  said  meeting ;  that  at  said  meeting 
there  were  various  authorized  representatives  of  different 
coal  companies  then  operating  in  and  mining  soft  coal  in 
the  northern  part  of  said  State  of  Illinois,  including  some 
of  the  defendant  companies  herein,  and  that  various  meet- 
ings of  said  association  have  been  held  since  the  formation 
thereof  up  to  and  including  December  13,  1902,  at  most  of 
which  said  A.  L.  Sweet  has  acted  as  the  president  and 
presiding  officer  thereof,  and  said  Bent  as  the  secretary 
thereof,  each  of  whom  was  duly  authorized  to  act  at  said 
association  meetings  for  said  Chicago,  Wilmington  AVer- 
million  Coal  Company  and  said  Oglesby  Coal  Company, 
respectively. 

(4)  That  said  association  has  never  adopted  any  consti- 
tution, by-laws  or  provisions  for  penalties  or  terms  of  ad- 
mission to  or  expulsion  from  said  association ;  that  the 
several  defendant  companies,  through  their  authorized  rep- 
resentatives, have  from  time  to  time  held  meetings,  which 
were  called  by  said  Bent  as  secretary  of  said  association, 
and  that  all  of  said  meetings  have,  since  some  time  in  the 
year  of  1897,  been  held  in  Chicago,  in  the  County  of  Cook 
and  State  of  Illinois,  and  that  assessments  for  routine  ex- 
penses were  levied  and  paid  upon  and  by  said  companies, 
the  last  being  levied  and  paid  September  20,  1902. 

(5)  That  at  said  meetings  discussions  were   had  and 
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resolutions  passed  respecting  the  subject  of  wages,  trans- 
portation and  prices  at  which  the  several  defendant  com- 
panies and  others  there  represented,  as  aforesaid,  should 
sell  the  coal  so  mined  by  them  on  the  market  to  consumers 
thereof  in  the  State  of  Illinois  and  elsewhere ;  that  be- 
tween July  1,  1891,  and  July  1,  1897,  no  action  was  taken 
by  said  association  at  its  said  meetings  with  respect  to 
prices  of  said  coal. 

(6)  That  .during  the  existence  of  said  association  the 
said  Edward  T.  Bent  has  acted  as  the  secretary  of  said  as- 
sociation, and  as  such  has  called  said  meetings  by  sending 
notices  thereof  to  the  defendant  companies  and  other  coal 
mining  companies  so  operating  in  and  mining  coal  in 
Northern  Illinois,  and  that  after  each  meeting,  with  a  few 
exceptions,  he  has  transmitted  to  each  of  the  defendant 
companies,  and  said  other  coal  mining  companies,  copies  of 
the  proceedings  had  at  said  meeting. 

(7)  That  at  a  meeting  of  said  association  held  in  Chicago, 
aforesaid,  March  26,  1900,  the  following  resolution  was 
adopted  and  a  copy  thereof  transmitted  to  the  defendant 
companies,  and  said  other  coal  mining  companies  repre- 
sented in  said  association,  as  aforesaid,  to  wit: 

*  Northern  Illinois  Soft  Coal  Association. 

Chicago,  III.,  March  26, 1900. 

Dear  Sir:  At  a  meeting  of  this  association  held  this 
day,  the  following  were  unanimously  adopted  : 

Resolved,  That  the  price  on  mine  run  coal  be  ten  (10) 
cents  per  ton  less  than  on  standard  lump;  that  when  coal 
is  sold  through  jobbers,  the  shipping  company  shall  see  that 
full  circular  prices  are  maintained  by  said  jobbers;  that  the 
maximum  commission  to  jobbers  shall  be  ten  (10)  cents  per 
ton;  that  no  factory  or  steam  coal  shall  be  sold  through 
jobbers  or  local  dealers  at  less  than  established  prices  there- 
upon, except  to  parties  or  at  points  fully  approved  and 
listed;  that  no  firms  shall  be  recognized  as  linemen,  except 
as  duly  approved  and  listed;  that  no  coal  shall  be  sold  to 
listed  linemen,  except  direct  and  without  commission  to 
any  jobber;  that  no  coal  shall  be  sold  to  linemen  at  a  fixed 
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price  for  any  specified  time;  and  that  listed  linemen  may 
be  sold  from  time  to  time  at  ten  (10)  cents  per  ton  less  than 
existing  circular  prices. 

Resolved,  That  until  further  action  of  the  association, 
the  circular  price  to  dealers  be  $2.15  for  standard  lump  and 
$2.25  for  chunks  at  mines. 

A  committee,  consisting  of  Messrs.  Booth,  Lemmon  and 
Bent,  was  appointed  to  prepare  a  list  of  points  at  which 
selling  factory  or  steam  coal  through  local  dealers  is  per- 
missible, and  the  dealers  entitled  to  a  commissibn  there- 
upon; and  an  oflBcial  list  of  linemen  entitled  to  a  ten  (10) 
cents  per  ton  commission  from  circular  prices.  Please  send 
at  once  to  one  of  the  members  of  the  committee  a  list 
of  the  points  (such  as  Rockford  and  Freeport)  where  you 
consider  it  necessary  to  sell  steam  and  factory  coal  through 
dealers,  and  what  dealers  at  such  points  you  understand 
should  properly  participate  in  this  business,  and  also  a  list 
of  linemen  ('^elevator"  and  "lumber")  who, and  who  only, 
in  your  view,  should  get  ten  (10)  cents  concession  from 
established  circular  prices. 

The  desire  is  to  restrict  these  concessions  to  the  utmost 
extent  practicable,  so  please  drop  all  names  possible.  The 
list  finally  compiled  will  be  uniform  throughout  the  north, 
ern  field,  so  that  no  company's  interests  will  be  prejudiced. 

Tours  truly, 

E.  T.  Bent,  Sec'y.* 

(8)  That  following  a  meeting  of  said  association  called 
as  aforesaid,  and  held  in  Chicago,  September  26,  1902,  the 
following  circular  was  prepared  and  sent  out  by  said  sec- 
retary to  said  defendant  companies  and  said  other  coal 
mining  companies  represented  in  said  association  as  afore- 
said, to  wit : 

*  Northern  Illinois  Soft  Coal  Association. 

Chicago,  III.,  Sept.  26,  1902. 

Dear  Sir  :  At  a  meeting  held  this  day  the  following 
was  unanimously  adopted : 

Resolved,  That  prices  of  association  coal,  including  steam 
and  all  other  business,  except  on  such  continuous  sales  as  are 
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legally  or  morally  binding,  effective  Oct.  1,  '02,  and  subject 

to  change  without  notice  (quotations  to  be  made  Sept.  29, 

1902),  shall  be  as  follows : 

Ottawa. 

Third  Vein  Standard  Lump $2  90  delivered. 

Chunks 3  00         « 

Streator  and  Cardiff  Standard  Lump    2  80         " 

Joliet. 

Third  Vein  and  "Wilmington  Stand- 
ard Lump. 2 

Chunks 2 

Streator. 

Standard  Lump 2 

Chunks 2 

Lemont  and  Lockport. 

Standard  Lump 2 

Chunks 2 

Chicago. 

Wilmington  (no  switching) 2  75  delivered. 

Third  Vein  and  Streator Open. 

Rockford  and  Freeport. 

Standard  Lump 2  95         « 

Chunks 3  05         " 

Galena. 

Standard  Lump 3  40         " 

Chunks 2  50         " 

Dixon. 

Standard  Lump 2  90         « 

Chunks 8  00         « 

Davenport,  Rock  Island,  Moline, 
Chicago  Heights,  St.  Paul,  Min- 
neapolis, Milwaukee  and  Ft. 
Madison. 

Clinton,  Lyons  and  Fulton. 

Mendota  and  Amboy. 

Standard  Lump 3  25 

Chunks 3  35 

Standard  Lump 2  80 

Chunks 2  90 


Open. 
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Lostant. 

Third  Yein  and  Wilmington  Stand- 
ard Lump 2  75  delivered. 

Streator  and  Cardiff  Standard  Lump    2  60         " 
Chunks 2  70         " 

Rochelle  and  Malta. 

Standard  Lump 3  20         " 

Chunks 3  30         ** 

Sterling  and  Rookford  Falls. 

Standard  Lump 3  00         " 

Chunks 3  10         " 

Aurora. 

Standard  Lump 3  00         ** 

Chunks 3  10         " 

Batavia,  DeKalb,  Sycamore,  Waukegan, 
St.  Charles  and  Geneva. 

Standard  Lump 3  00         " 

Chunks 3  10         " 

Elgin,  Earlville  and  West  Chicago. 

Standard  Lump 3  05         " 

Chunks 3  15         « 

Belvidere. 

Standard  Lump 3  15         « 

Chunks 3  25         " 

Alton. 

Standard  Lump 2  40  at  mines. 

Chunks 2  50         " 

LaCrosse. 

Standard  Lump 2  40         <* 

Chunks 2  50         " 

West  Chicago  to  Belvidere,  not  inclusive 
and  not  including  Elgin. 

Standard  Lump 2  40         " 

Chunks 2  50         " 

Crystal  Lake  to  Rockford,  not  includ- 
ing Rockford,  and  to  Lake  Ge- 
neva, inclusive. 

Standard  Lump 2  40         " 

Chunks -  2  50         « 
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Elsewhere,  all  lines. 

Standard  Lump 2  40  at  mines- 
Chunks 2  50         " 

-  Mine  run  coal  thirteen  cents  less  than  standard  lump. 
Otherwise  regulations  of  circular  letter  March  26,  1900, 
continue  effective.  The  foregoing  prices  are  minimum,  and 
any  member  is  at  liberty  to  charge  more  for  any  size  at 
his  discretion. 

Tours  truly, 

E.  T.  Bent,  Sec'y.' 
(9.)  That  following  a  meeting  of  said  association,  called, 
as  aforesaid,  and  held  in  Chicago,  aforesaid,  October  13, 
1902,  the  following  circular  was  prepared  and  sent  out  by 
said  secretary  to  said  defendant  companies  and  said  other 
coal  mining  companies  represented  in  said  association,  as 
aforesaid,  to  wit : 

'  KoBTHEEN  Illinois  Soft  Coal  Association.  * 

Chicago,  III.,  October  13,  1902. 
Dear  Sib  :    At  a  meeting  held  this  dsiy  the  following 
was  unanimously  adopted  : 

Eesolved,  That  prices  of  association  coal,  including  steam 
and  all  other  business,  except  on  such  continuous  sales  as 
are  legally  or  morally  binding,  effective  October  15,  1902, 
and  subject  to  change  without  notice,  and  acceptance  of 
orders  to  be  subject  to  price  ruling  on  date  of  shipment, 
shall  be  as  follows: 
Ottawa. 

Third  Vein  Standard  Lump  and  Egg  $3  90  delivered. 

Chunks 4  00         *« 

Streator  and  Cardiff. 

Standard  Lump  and  Egg 3  80         « 

Joliet. 

Third  Vein  and  Wilmington  Stand- 
ard Lump  and  Egg 3  80         <* 

Chunks 3  90         « 

Streator  and  Cardiff  Standard  Lump 

and  Egg 3  70         « 

Chunks ; . .     3  80         " 
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Lemont  and  Lockport. 

Standard  Lump  and  Egg 3  40  at  mines. 

Chunks 3  50         « 

Chicago. 

Wilmington  (no  switching) 3  75   delivered. 

Third  Vein  and  S,treator Open. 

Rockford  and  Freeport. 

Standard  Lump  and  Egg 3  95         " 

Chunks 4  05         " 

Galena. 

Standard  Lump  and  Egg 4  40         " 

Chunks 4  60         ** 

Dixon. 

Standard  Lump  and  Egg 3  90         " 

Chunks 4  00         " 

Davenport,  Rock  Island,  Moline,  ^ 
Chicago  Heights,  St.  Paul,  Min-  I  q^^^ 
neapoTis,   Muwaukeee  and  Ft.  j      P    ' 
Madison.  J 

Clinton,  Lyons  and  Fulton. 

Standard  Lump  and  Egg 4  25         " 

Chunks '. 4  35         « 

Mendota  and  Amboy. 

Standard  Lump  and  Egg 3  80         " 

Chunks 3  90         " 

Lostant. 

Third  Vein  and  Wilmington  Stand- 
ard Lump  and  Egg 3  75         " 

Chunks 3  85         " 

Streator  and  Cardiff  Standard  Lump 
and  Egg 3  60         " 

Chunks • 3  70         « 

Waukegan,  111. 

Standard  Lump  and  Egg 3  40         " 

Chunks 3  50         " 

Rochelle  and  Malta. 

Standard  Lump  and  Egg 4  20         « 

Chunks 4  30         " 
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Sterling  and  Rock  Falls. 

Standard  Lump  and  Egg 4  00  delivered. 

Chunks 4  10 

Aurora. 

Standard  Lump  and  Egg 4  00         " 

Chunks 4  10         " 

Batavia,  DeKalb,  Sycamore,  St.  Charles 
and  Geneva. 

Standard  Lump  and  Egg 4  00         " 

Chunks 4  10         " 

Elgin,  Earlville  and  West  Chicago. 

Standard  Lump  and  Egg 4  05         " 

Chunks 4  15         " 

Belvidere. 

Standard  Lump  and  Egg 4  15         " 

Chunks. . , 4  25         " 

Alton. 

Standard  Lump  and  Egg 3  40   at  mines. 

Chunks 3  50         " 

LaCrosse. 

Standard  Lump  and  Egg 3  40         " 

Chunks 3  50         « 

West  Chicago  to  Belvidere,  not  inclusive 
and  not  including  Elgin. 

Standard  Lump 3  40         " 

Chunks 3  50         " 

Crystal  Lake  to  Rockford,  not  including 
Rockford,  and  to  Lake  Geneva,  inclu- 
sive. 

Standard  Lump  and  Egg 3  40        '" 

Chunks 3  50         « 

Elsewhere,  all  lines. 

Wilmington  and  Third  Vein  Stand- 
and  Lump  and  Egg 3  40         " 

Chunks 3  50         " 

Streator  and  Cardiff  Standard  Lump 
and  Egg 3  30         « 

Chunks 3  40         « 
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Mine  run  coal  thirteen  cents  less  than  standard  lump. 
Otherwise  regulations  of  circular  letter  March  26,  1900, 
continue  effective.  The  foregoing  prices  are  rainiraura,  and 
any  member  is  at  liberty  to  charge  more  for  any  size  at  his 
discretion. 

Yours  truly, 

E.  T.  Bent,  Sec'y.' 

(10)  That  following  a  meeting  of  said  association,  called, 
as  aforesaid,  and  held  in  the  city  of  Chicago,  aforesaid,  De- 
cember 13,  1902,  the  following  circular  was  prepared  and 
sent  out  by  said  secretary  to  said  defendant  companies  and 
said  other  coal  mining  companies  represented  in  said  associ- 
ation, as  aforesaid,  to  wit : 

*KoKTHERN  Illinois  Soft  Coal  Association. 

Chicago,  III.,  December  13,  1902. 

Dear  Sir  :  At  a  meeting  held  this  day  the  following  was 
unanimously  adopted : 

Resolved,  That  at  the  pending  annual  meeting  of  the 
Illinois  Coal  Operators'  Association,  this  district  nominate 
for  its  members  of  the  State  Executive  Committee  Messrs. 
Sweet,  Dalzell  and  Taylor. 

Resolved,  That  at  the  pending  annual  election  of  the 
Illinois  Coal  Operators'  Association  this  district  urge  the 
re-election  of  President  Garrison  and  the  other  existing 
state  officers. 

Resolved,  That  on  and  after  December  16,  until  fur- 
ther notice,  circular  prices  on  association  coal,  with  differ- 
entials, as  established  in  circular  October  13,  1902,  including 
steam  and  all  other  business,  except  on  such  continuous 
sales  as  are  legally  or  morally  binding  and  subject  to  change 
without  notice,  and  acceptance  of  orders  to  be  subject  to 
prices  ruling  on  date  of  shipment,  shall  be  $2.90  per  ton  for 
Standard  Lump  and  Egg;  $3.00  for  Chunks  and  $2.50  per 
ton  for  No.  1  Nut  at  mines;  and 

Resolved,  Further,  that  no  price  shall  be  made  for 
Chicago;  that  local  points  in  Illinois  on  the  *  Chicago  & 
Alton,' *  Wabash' and 'Santa  Fe'  be  adjusted  locally  by 
the  shippers  in  interest,  and  that  all  special  prices  other 
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than  as  above  in  special  list  of  October  13, 1902,  be  reduced 
50  cents  per  ton;  and 

Eesolved,  Further,  that  no  quotations,  as  above,  be  made 
by  mail,  word  or  in  person,  prior  to  December  13, 1902. 

Yours  truly, 

E.  T.  Bent,  Sec'y.' 

(11)  That  each  of  the  said  defendant  companies  was 
represented  at  one  or  more  of  the  meetings  aforesaid,  held 
on  September  26, 1902,  October  13, 1902,  and  December  13, 
1902,  by  duly  authorized  representatives,  and  most  of  said 
defendant  companies  have  been  so  represented  at  several 
previous  meetings  since  the  year  1897;  that  at  said  meet- 
ings held  September  26,  October  13  and  December  13, 1902, 
the  prices  at  which  soft  coal,  so  mined,  as  aforesaid,  should 
be  sold  in  the  State  of  Illinois  and  elsewhere  was  discussed, 
and  the  prices  thereof  w^ere  designated,  which  it  was  agreed 
should  be  set  forth  in  a  circular  and  forwarded  by  the  sec- 
retary, aforesaid,  to  the  said  defendant  companies,  and  it 
was  further  agreed  thereat  that  said  defendant  companies 
should  send  out  to  the  trade,  dealers  and  consumers  of  soft 
coal  in  the  State  of  Illinois  and  elsewhere,  circulars  in  con- 
formity to  said  circular  prices  and  in  accordance  with  the 
action  so  taken,  as  aforesaid. 

(12)  That  after  the  transmission,  as  aforesaid,  of  said 
resolutions,  some  of  said  defendant  companies  sent  out  cir- 
culars to  the  trade,  dealers  and  consumers  of  said  soft  coal 
in  the  State  of  Illinois  and  elsewhere,  stating  the  prices  at 
which  the  said  coal,  so  mined,  as  aforesaid,  by  them  respect- 
ively, would  thereafter  be  sold  in  said  State  of  Illinois  and 
elsewhere,  as  aforesaid,  said  prices  mentioned  in  said  circu- 
lars being  in  conformity  with  those  stated  in  said  resolutions. 

(13)  That  all  but  one,  to  wit.  Bell  &  Zoller  Coal  Com- 
pany, of  said  defendant  companies,  and  said  other  coal 
mining  companies  represented,  as  aforesaid,  at  said  meetings 
of  said  association,  were  at  the  time  of  the  holding  of  said 
meetings,  as  aforesaid,  engaged  in  the  business  of  operating 
in  and  mining  soft  coal  in  the  said  State  of  Illinois,  and  all 
of  said  defendant  companies  in  the  selling  thereof  to  con- 
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sumers  thereof  in  the  State  of  Illinois  and  elsewhere,  which 
said  coal  was  then  and  there  an  article  of  necessity  to  the 
consumers  thereof  and  a  commodity  and  article  of  merchan- 
dise, mined  and  to  be  mined,  produced  and  to  be  produced, 
and  sold,  and  to  be  sold  upon  the  market  to  the  public  and 
to  consumers  thereof  in  the  said  State  of  Illinois  and  else- 
where. 

(14)  The  defendant  corporations  include  the  larger 
producers  in  Northern  Illinois.  The  state  is  divided  into 
nine  commercial  coal-producing  districts,  of  which  the 
Northern  Illinois  is  called  the  *  First.'  The  *  First '  dis- 
trict produced  during  the  fiscal  year  ending  June  30,  1902, 
about  6,000,000  tons  out  of  the  30,000,000  tons  produced 
throughout  the  State  of  Illinois  during  the  same  time. 

This  coal  is  sold  in  direct  competition  with  other  districts 
of  Illinois  and  Eastern  coal. 

Over  two-thirds  of  the  produce  of  the  First  district  is 
sold  under  contract  for  the  year  in  competition  with  other 
producers  thereof  to  railroad  companies  at  prices  aflFording 
little  or  no  profit  and  in  some  cases  at  an  actual  loss. 

The  cost  of  mining  coal  is  mainly  made  up  of  wages. 
The  wage  scale  is  maintained  by  reason  of  selling  free  coal 
in  the  fall  and  winter  at  such  prices  by  cooperation  between 
producers  in  Northern  Illinois  as  can  be  obtained  in  com- 
petition with  other  districts  and  states.  The  mining  rate 
paid  in  the  First  district  is  the  highest  in  the  state. 

The  First  district  shipped  to  Chicago  in  1902,  174,210 
tons  of  bituminous  coal,  out  of  a  total  shipment  thereto  of 
8,712, 451  tons  of  coal  of  all  kinds,  of  which  7,434.613  was 
bituminous. 

July  4,  1897,  a  national  strike  of  bituminous  miners  was 
inaugurated  and  continued  in  the  First  district  until  De- 
cember 1,  when  mining  wages  were  advanced  in  what  is 
known  as  the  Wilmington  field,  the  Streator  field  and  Third 
Vein  field,  both  of  which  are  in  the  First  district,  aforesaid. 

The  following  January  the  system  of  annual  trade  agree- 
ments in  the  coal  mining  industry  of  Pennsylvania,  Ohio,' 
Indiana  and  Illinois  was  inaugurated,  resulting  in  a  reduc- 
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tion  in  hours  of  labor  from  ten  to  eight  per  day,  and  a 
further  advance  in  wages  on  April  1,  1898.  These  agree- 
ments were  entered  into  between  the  United  Mine  Work- 
ers of  America  and  the  Coal  Operators  at  a  joint  annual 
convention,  composed  of  representatives  from  said  workers 
and  operators, .respectively,  in  said  four  states,  and  like 
agreements  as  to  wages  being  binding  on  miners  and  oper- 
ators for  the  entire  fiscal  year,  beginning  April  1  of  each 
year,  and  subject  to  no  change. 

At  this  time,  January,  1898,  the  Illinois  Coal  Operators' 
Association,  a  state  association,  to  which  most  of  the  coal 
operators  in  the  state  belong,  was  organized,  for  the  pur- 
pose, and  the  purpose  only,  of  dealing  with  organized  labor 
and  participating  in  the  interstate  joint  movement  afore- 
said. 

April  1,  1900,  a  further  advance  of  wages  was  fixed  by 
agreement  at  an  annual  convention,  as  aforesaid,  for  the 
mining  rate  in  Northern  Illinois. 

The  abnormal  demand  for  coal  during  the  last  few 
months  was  caused  primarily  by  reason  of  the  strike  in  the 
anthracite  region,  which  began  May  1,  1902,  and  ended 
November  1,  1902.  The  shortage  in  production  of  coal  by 
reason  thereof  amounted  to  25,000,000  tons  of  anthracite 
coal,  the  equivalent  of  50,000  tons  of  bituminous  coal. 

Whereupon  said  defendants,  and  each  of  them,  objected 
to  the  introduction  of  the  first  thirteen  paragraphs  as  num- 
bered of  said  agreed  statement  of  facts,  and  each  and  every 
part  thereof,  on  the  ground  that  the  same  was  incompetent, 
irrelevant  and  insufficient,  which  objections  the  court  over- 
ruled, and  permitted  said  agreed  statement  of  facts,  and 
each  and  every  part  thereof,  to  be  received  as  evidence  in 
said  cause. 

To  which  ruling  the  defendants,  and  each  of  them,  then 
and  there  excepted. 

Which  was  all  the  evidence  offered  or  introduced  by 
either  party  upon  the  trial  of  said  cause." 

At  the  close  of  the  evidence  each  of  the  defendants  sub- 
mitted to  the  court  written  propositions  and  asked  the 
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court  to  hold  the  same  and  each  of  them  as  law  in  this 
case,  and  requested  the  court  to  mark  upon  each  of  them 
the  word  *'held,"  in  accordance  with  the  statute,  etc.  But 
the  court  refused  to  consider  such  propositions,  and  also 
refused  to  mark  them  "  held  "  or  "  refused."  To  which 
refusal  each  defendant  then  and  there  excepted. 

Upon  the  hearing  the  court  found  each  of  the  defend- 
ants guilty  in  manner  and  form  as  charged  in  the  indict-* 
ment,  and  fixed  the  punishment  of  each  of  the  defendants 
at  a  fine  of  $500.  Thereupon  each  of  the  defendants  filed 
a  written  motion  for  a  new  trial.  The  court  overruled  this 
motion;  to  which  action  each  of  the  defendants  then  and 
there  excepted.  These  motions  are  the  same,  except  that 
each  contains  the  name  of  the  defendant  in  whose  behalf 
it  is  filed.  Thereupon  each  of  the  defendants  filed  a  writ- 
ten motion  in  arrest  of  judgment,  which  the  court  over- 
ruled. To  which  action  each  of  the  defendants  then  and 
there  excepted.  These  motions,  except  as  to  the  name  of 
the  defendant  presenting  the  same,  are  alike. 

(The  reasons  set  out  as  grounds  for  quashing  the  indict- 
ment, for  a  new  trial,  and  in  arrest  of  judgment,  need  not 
be  here  stated,  as  they  form  the  basis  of  the  arguments  pre- 
sented to  us  for  and  against  the  defendants.  In  so  far  as 
we  deem  them  material  they  will  be  noticed  in  the  opinion 
which  follows.) 

The  court  thereupon  entered  a  separate  judgment  against 
each  defendant,  finding  it  guilty  of  the  crime  of  conspiracy 
to  do  an  illegal  act  injurious  to  public  trade  upon  the  in- 
dictment in  this  cause  on  the  said  finding  of  guilty,  and  that 
it  be  and  is  sentenced  to  pay  a  fine  of  $500,  and  pay  the 
costs  of  these  proceedings,  taxed  at  $13.18,  and  that  execu- 
tion issue  therefor. 

From  these  several  judgments  the  present  writ  of  error 
was  sued  out. 

Mastin  &  Moss  and  Lawkenob  ife  Folsom,  for  plaintiffs 
in  error. 

Charles  S.  Deneen,  State's  Attorney,  and  Albert  C. 
Barnes,  Assistant  State's  Attorney,  for  defendant  in  error. 
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Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

It  appears  from  the  agreed  statement  of  facts  that  the 
association,  formed  years  ago  by  the  defendants  and  other 
coal  mining  companies  of  Northern  Illinois,  is  a  voluntary 
one.  In  1897 it  assumed  the  name  of  the  "Northern  Illi- 
nois Soft  Coal  Association,"  having  a  president  and  secre- 
tary. Its  expenses  are  paid  out  of  assessments  levied  upon 
its  members.  Its  meetings,  which  were  held  in  the  city  of 
Chicago,  were  called  by  notices  sent  out  by  the  secretary. 
Copies  of  the  proceedings  had  at  each  meeting,  with  a  few 
exceptions,  were  sent  to  the  several  defendants. 

At  a  meeting  of  the  association  held  March  26,  1900,  it 
was  resolved  "  That  the  price  of  mine  run  coal  be  ten  (10) 
cents  per  ton  less  than  standard  lump;  that  when  coal  is 
sold  through  jobbers  the  shipping  company  shall  see  that 
full  circular  prices  are  maintained  by  said  jobbers;  that  the 
maximum  commission  to  jobbers  shall  be  ten  (10)  cents  per 
ton,"  etc.  "  That  until  further  action  of  the  association  the 
circular  price  to  dealers  be  $2.15  for  standard  lump,  and  $2.25 
for  chunks  at  mines."  Then  follows  directions  to  the  mem- 
bers as  to  the  selection  of  the  retail  dealers  who  are  per- 
mitted to  handle  association  coal,  accompanied  by  this 
statement:  "The  desire  is  to  restrict  these  concessions  to 
the  utmost  extent  practicable, «so  please  drop  all  names  pos- 
sible. The  list  finally  com,piled  will  be  uniform  through 
the  Northern  field,  so  that  no  company's  interests  will  be 
prejudiced." 

After  a  meeting  of  the  association  held  September  26, 
1902,  under  that  date  the  secretary  sent  out  "  to  said  de- 
fendant companies  and  said  other  coal  mining  companies 
represented  in  said  association  "  a  circular,  which  reads,  in 
part: 

"  At  a  meeting  held  this  day  the  following  was  unani- 
mously adopted : 

'Resolved,  That  prices  of  association  coal,  including 
steam  and  all  other  business,  except  on  such  continuous 
sales  as  are  legally  or  morally  binding,  effective  October 
1,  '02,  and  subject  to  change  without  notice  (quotations 
to  be  made  September  29, 1902,)  shall  be  as  follows : 
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Ottawa. 

Third  Yein  Standard  Lump $2  90    delivered. 

Chunks 3  00  " 

Streator  and  Cardiff  Standard  Lump    2  80  "    '" 

In  this  manner  the  price  of  coal  is  set  forth  and  estab- 
lished in  some  forty  other  cities  and  towns  in  Northern 
Illinois.     The  list  ends  : 
"  Elsewhere,  all  lines. 

Standard  Lump $2  40  delivered 

Chunks 2  50        " 

Mine  run  coal  thirteen  cents  less  than  standard  lump. 
Otherwise  regulations  of  circular  letter  March  26,  1900, 
continue  effective.  The  foregoing  prices  are  minimum,  and 
any  member  is  at  liberty  to  charge  more  for  any  size  at  his 
discretion." 

At  a  meeting  of  the  association  held  October  13,  1902,  a 
similar  resolution  was  adopted,  and  a  like  detailed  list  of 
cities  and  towns  in  Northern  Illinois  and  prices  was  sent 
out  to  the  several  defendants.  This  circular  closed  as  fol- 
lows: "Mine  run  coal  thirteen  cents  less  than  standard  lump. 
Otherwise  regulations  of  circular  letter  March  26,  1900, 
continue  effective.  The  foregoing  prices  are  minimum, 
and  any  member  is  at  liberty  to  charge  more  for  any  size 
at  his  discretion." 

At  a  meeting  December  13, 1902,  the  association  resolved 
''that  on  and  after  December  16,  until  further  notice, 
circular  prices  on  association  coal  with  differentials,  as 
established  in  circular  October  13,  1902,  *  *  *  shall 
be  $2.90  per  ton  for  standard  lump  and  egg;  $3.00  for 
chunks,  and  $2.50  per  ton  for  No.  1  nut  at  mines;  and,  re- 
solved further,  that  no  price  shall  be  made  for  Chicago; 
that  local  points  in  Illinois  on  the  *  Chicago  &  Alton  '  '  Wa- 
bash '  and  '  Santa  Fe'  be  adjusted  locally  by  the  shippers 
in  interest,  and  that  all  special  prices  other  than  as  above 
in  special  list  of  October  13, 1902,  be  reduced  fifty  cents  per 
ton;  and  resolved  further,  that  no  quotations,  as  above,  be 
made  by  mail,  word  or  in  person  prior  to  December  16, 
1902." 
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The  statement  of  facts  further  shows: 

"  (1)  That  each  of  the  said  defendant  companies  was 
represented  at  one  or  more  of  the  meetings  aforesaid,  held 
on  September  26, 1902,  October  13, 1902,  and  December  13, 
1902,  by  duly  authorized  representatives,  and  most  of  said 
defendant  companies  have  been  so  represented  at  several 
previous  meetings  since  the  year  1897;  that  at  said  meetings 
held  September  26,  October  13,  and  December  13, 1902,  the 
prices  at  which  soft  coal,  so  mined  as  aforesaid,  should  be  sold 
in  the  State  of  Illinois  and  elsewhere  was  discussed,  and  the 
prices  thereof  were  designated,  which  it  was  agreed  should 
be  set  forth  in  a  circular  and  forwarded  by  the  secretary, 
aforesaid,  to  the  said  defendant  companies;  and  it  was 
further  agreed  thereat  that  said  defendant  companies  should 
send  out  to  the  trade,  dealers  and  consumers  of  soft  coal  in 
the  State  of  Illinois  and  elsewhere,  circulars  in  conformity 
to  said  circular  prices  and  in  accordance  with  the  action  so 
taken,  as  aforesaid." 

That  after  the  receipt  of  the  several  circulars  some  of  the 
defendants  sent  out  their  own  circulars  to  the  trade,  stating 
the  prices  of  coal  as  mentioned  in  the  association  resolutions. 

That  all  of  the  members  of  said  association,  except  the 
Bell  &  Zoller  Coal  Company,  during  all  this  time  were  en- 
gaged in  mining  soft  coal  and  selling  it  to  consumers  in  the 
State  of  Illinois  and  elsewhere,  "  which  said  coal  was  an 
article  of  necessity  to  the  consumer  thereof,  and  a  com- 
modity and  article  of  merchandise,  mined  and  to  be  mined, 
produced  and  to  be  produced,  sold  and  to  be  sold  upon  the 
market  to  the  public  and  to  consumers  thereof  in  the  State 
of  Illinois  and  elsewhere." 

And  that  the  defendants  include  the  larger  producers  of 
coal  in  Northern  Illinois. 

Whether  or  not  a  criminal  conspiracy  upon  the  part  of 
the  defendants  is  shown  by  the  statement  of  facts,  is  a 
question  which  was  submitted  to  the  consideration  of  the 
learned  trial  judge  who  heard  this  cause.  He  found  this 
issue  against  the  defendants,  and  we  agree  with  him  in 
that  conclusion.     If  a  systematic  attempt,  covering  years 
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of  time,  by  an  association  made  up  of  the  larger  producers 
of  coal  in  the  northern  part  of  the  State  of  Illinois  to 
control  the  output,  sale  and  price  of  soft  coal  in  every  city 
and  railroad  town  in  that  territory  "and  elsewhere,"  and 
to  dictate  who  should  and  who  should  not  locally  handle 
that  coal,  be  not  criminal  in  its  character,  then  }X)ols,  trusts 
and  combinations  have  nothing  to  fear  from  the  law. 

The  defendants  presented  to  the  trial  court  twenty-two 
ijtritten  propositions  of  law  to  be  by  him  marked  "  Held  " 
or  "  Refused."  He  did  neither.  This  non-action  upon  his 
part  is  claimed  to  be  reversible  error.  Assuming  that  the 
court  in  a  criminal  case  submitted  for  trial  without  a  jury 
is  governed  by  section  41  of  the  Practice  Act,  (a  question 
we  do  not  decide,)  the  effect  to  neglect  to  mark  the  proper 
sitions  presented  is  the  same  as  if  each  of  them  was  marked 
"  Refused."  Calef  v.  Thomas,  81  111.  487.  The  defendants 
do  not  discuss  the  law  as  laid  down  ig  these  propositions, 
but  confine  their  argument  to  the  supposed  error  in  refus- 
ing to  consider  them.  In  such  case  it  is  not  our  duty  to 
search  them  for  possible  errors  iiii  law.  They  stand  before 
us  as  "  refused."  Every  statement  of  law  contained  in 
these  propositions  is  repeated  in  the  motions  to  quash  and 
in  the  motions  in  arrest  of  judgment.  Hence  these  propo- 
sitions need  not  be  set  out  herein  nor  be  considered  sepa- 
rately, since,  if  neither  of  the  above  motions  is  well  founded, 
the  trial  court  did  not  commit  error  in  this  regard. 

The  grand  jury  which  found  this  indictment  made  a 
written  report  to  the  Criminal  Court  concerning  the  re- 
spective amounts  of  hard  and  of  soft  coal  received  in  the 
city  of  Chicago  during  the  year  1902,  and  their  deductions 
therefrom.  We  are  asked  to  take  judicial  notice  of  that 
report  and  to  consider  its  contents  in  our  efforts  to  reach  a 
proper  conclusion  in  this  case.  We  cannot  so  do.  Such 
report  is  the  voluntary  act  of  the  grand  jury,  for  which 
there  is  no  authority  in  the  law.  That  body  performed  its 
whole  duty  when  it  passed  upon  all  criminal  cases  of  which 
it  had  knowledge,  and  returned  to  the  court  all  the  true 
bills  it  found.    The  indictment  is  the  completed  act  of  the 
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grand  jury;  and  that  paper  stands  upon  its  merits  or  falls 
because  of  its  demerits,  wbollj^  uninfluenced  by  any  report, 
written  or  verbal,  which  the  "accusing  jury"  may  make 
to  the  court  under  whose  guidance  it  has  performed  its 
labors.  This  rule  of  exclusion  of  that  which  is  immate- 
rial is  carried  so  far  that  the  United  States  courts  refuse  to 
look  into  the  debates  in  Congress  in  search  of  information 
as  to  the  meaning  of  the  language  of  a  statute  passed  by 
that  body.     U.  S.  v.  Freight  Association,  166  U.  S.  318. 

The  objection  made  by  the  defendants  to  the  introduc- 
tion in  evidence  of  the  first  thirteen  paragraphs  of  the 
statement  of  facts,  because  the  means  employed  by  the 
defendants  in  carrying  out  the  object  of  the  conspiracy 
are  not  set  forth  in  the  indictment,  cannot  be  sustained. 
As  will  be  shown  hereafter,  the  offense  of  conspiracy  to  do 
an  unlawful  act  is  complete  when  the  agreement  is  entered 
into.  Hence  it  is  not  necessary  to  state  in  the  indictment 
the  means  by  which  the  conspirators  intended  to  accom- 
plish their  unlawful  object.  While  this  is  true,  it  does  not 
relieve  the  state  from  the  necessity  of  showing  that  the 
conspirac}'^  existed;  and  therefore  any  acts  of  the  defend- 
ants which  fairly  tend  to  establish  the  conspiracy^  done  and 
performed  by  them  in  furtherance  of  the  object  of  their 
conspiracy,  may  be  offered  and  received  in  evidence. 

The  defendants  are  not  profited  by  the  apparently  volun- 
tary nature  of  the  association,  nor  by  its  lack  of  stringent 
by-laws,  or  want  of  penalties  as  against  any  offending  mem- 
ber. The  law  discerns  reality  through  whatever  disguises 
it  may. assume.  When  inexperienced  men  form  a  combina- 
tion to  control  a  necessary  of  life  they  are  very  apt  to 
furnish  in  the  written  agreement  to  combine  all  the  evi- 
dence needed  to  convict  them  of  this  offense.  But  those 
who  have  seriously  studied  the  subject  do  not  make  this 
mistake.  Little  can  be  learned  from  their  admissions, writ- 
ten or  otherwise.  The  evidence  of  combination,  if  there  be 
such,  must  be  gleaned  from  their  conduct.  The  testis  not 
what  the  agreement  professes,  but  what  it  accomplishes. 
Proof  of  an  agreement  actually  entered  into  is  not  necessary. 
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A  mere  tacit  understanding  between  conspirators  to  work 
to  a  common  purpose  is  all  that  is  essential  to  a  guilty 
actionable  combination.  Patnode  v.  Westenhaver,  114  Wis. 
460.  "  It  makes  no  diflference  that  the  agreement  for  the 
illegal  combination  is  not  a  formal  written  agreement.  It 
may  be  a  verbal  agreement  or  understanding,  or  a  scheme 
not  embodied  in  writing,  but  evidenced  by  the  action  of  the 
parties."     Harding  v.  Am.  Glucose  Co.,  182  111.  651. 

The  contention  that  the  prosecution  has  not  shown  that 
the  acts  of  the  association  were  assented  to  by  each  de- 
fendant, and  that  therefore  the  findings  of  guilty  cannot  be 
sustained,  is  not  well  taken.  The  statement  of  facts  shows 
three  meetings  of  the  association  in  1902,  at  all  of  which 
the  prices  of  soft  coal  were  discussed  and  fixed,  and  it  was 
ordered  at  each  of  such  meetings  that  these  prices  should 
be  sent  out  to  the  trade.  The  results  of  these  meetings 
were  sent  to  each  defendant  by  their  secretary,  and  many 
of  the  defendants  sent  out  circulars  to  their  local  agents 
containing  the  same  information.  All  of  the  defendants 
were  members  of  the  association  in  1902,  and  had  been  such 
for  some  years  previous  to  that  date.  Each  defendant  was 
represented  by  its  duly  authorized  representatives  at  one  or 
more  of  these  meetings.  Each  and  every  of  the  defend- 
ants obeyed  the  resolutions  passed  at  these  meetings.  Un- 
der these  circumstances,  and  under  an  unbroken  line  of 
authorities  extending  back  for  200  years,  it  is  now  too  late 
successfully  to  assert  that  each  member  of  this  association 
and  conspiracy  is  not  bound  by  the  acts  of  all  its  fellows 
done  in  furtherance  of  the  object  to  accomplish  which  the 
combination  was  formed.  When  a  combination  and  con- 
spiracy is  shown,  the  law  does  not  individualize.  Responsi- 
btlity  rests  upon  each  for  the  acts  of  his  fellows  which  tend 
to  advance  the  purposes  of  the  combination.  "When  two 
or  more  conspire  together  to  commit  an  actionable  wrong, 
everything  said,  done  or  written  by  any  one  cf  them  in 
execution  or  furtherance  of  their  common  purpose,  is  deemed 
to  be  so  said,  done  and  written  by  every  one,  and  is  a  rele- 
vant fact  as  against  each."     Hamilton  v.  Smith,  39  Mich. 
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231.  See  also,  Lasher  v.  Little,  202  111.  561;  Cooley  ol 
Torts,  127;  U.  S.  v.  Cassidy,  67  Fed.  Rep.  693;  Spies  v.  Pec- 
pie,  122  111.  226;  Doremus  v.  Hennessy,  176  111.  608;  Ha- 
warden  v.  Coal  Co.,  Ill  Wis.  545;  London  v.  Horn,  206  111. 
493  (in  which  Allen  v.  Flood,  67  L.  J.  Q.  B.  119,  is  disap- 
proved). 

Counsel  for  defendants  say  that  the  association  did  not 
fix  prices  for  soft  coal  until  after  the  passage  of  the  Act  of 
1897,  with  its  proviso  relating  to  wages,  and  they  interpose 
thsit  p7'oviso  as  a  shield  against  this  prosecution.  There  are 
two  answers  to  this  contention :  Fh'st,  there  is  no  evidence 
to  show  that  the  association  or  its  members  were  moved 
to  fix  such  prices  and  to  decide  who  should  handle  their 
product  by  any  sympathy  for  the  workman,  or  by  any  de- 
sire to  raise  his  wages,  or  with  any  intention  of  carrying 
this  proviso  into  effect.  It  is  true  that  at  such  meetings 
"discussions  were  had  and  resolutions  passed  respecting  the 
subject  of  wages,  transportation  and  prices"  at  which  the 
defendants  should  sell  their  coal;  but  in  none  of  the  resolu- 
tions adopted,  nor  in  any  of  the  circulars  sent  out  is  the 
question  of  wages  referred  to.  It  is  well  known  that  such 
corporations  are  not  organized  or  run  as  eleemosynary  in- 
stitutions, and  that  benevolence  is  not  a  necessary  element 
in  the  mining  and  sale  of  coal  by  corporate  bodies.  Hence  it 
is  not  strange  that  the  learned  trial  judge  found  the  evidence 
in  this  record  insufficient  to  acquit  the  defendants  of  the 
offense  charged,  on  the  ground  that  "  the  principal  object 
or  effect "  of  the  association  and  of  its  acts  "  was  to  main- 
tain or  increase  wages;"  nor  that  we  agree  with  him  in  that 
conclusion.  The  scope  of  the  agreement,  not  the  possible 
self-restraint  of  the  parties  to  it,  is  the  test  of  its  validity. 
The  parties  to  this  combination  had  the  power  to  raise  the 
price  of  soft  coal  within  the  territory  over  which  itojier- 
ated.  Curnmings  v.  Union  B.  S.  Co.,  164  N.  Y.  401;  Craft 
V.  McConoughy,  79  111.  316;  Morris  Run  C.  Co.  v.  Barclay 
C.  Co.,  68  Pa.  St.  173.  Second.  The  proviso  never  was  the 
law.  In  The  People  v.  Butler  S.  F.  Co.,  201  111.  257,  the 
Supreme  Court  held  it  to  be  unconstitutional,  "  as  being  an 


Digitized  by 


Google 


Chicago — First  District — A.  D.  1904.     101 

Chicago,  Wilmington  &  Vermillion  Coal  Co.  v.  The  People. 

unlawful  discrimination  in  favor  of  the  persons  sought  to 
be  exempted  by  the  amendment  from  the  operation  of  the 
Act  of  1891,  as  amended  by  the  Act  of  1893."  The  defend- 
ants cannot  use  a  law  "  that  never  was"  as  a  shield  to  pro- 
tect them  against  liability  for  acts  which  are  forbidden  by 
law.  "An  unconstitutional  act  is  not  a  law;  it  confers  no 
rights;  it  imposes  no  duties;  it  aflFords  no  projection;  it 
creates  no  office;  it  is  in  legal  contemplation  as  inoperative 
as  though  it  had  never  been  passed."  Norton  v.  Shelby 
Co.,  118  U.  8.425-442. 

The  defendants  assert  that  the  trial  court  erred  in  over- 
ruling the  motion  to  quash  the  indictment,  and  also  in 
overruling  the  motion  in  arrest  of  judgment. 

It  is  urged  (1)  that  the  indictment  does  not  charge  nor 
does  the  agreed  statement  of  facts  establish  a  criminal  con- 
spiracy at  common  law,  and  therefore  counts  2  and  4,  each 
of  which  alleges  a  common  law  offense,  cannot  be  sustained; 
(2)  that  the  indictment  does  not  charge  nor  does  the  agreed 
statement  of  facts  establish  a  criminal  conspiracy  under  the 
law  of  J874,  and  therefore  counts  1  and  3,  drawn  over  that 
statute,  cannot  be  sustained;  and  (3)  that  the  fifth  count  of 
the  indictment,  which  follows  the  wording  of  the  Act  of 
1891,  cannot  be  sustained  because  it  does  not  allege  (nor 
was  it  proved)  where  the  defendants  severally  were  incor- 
porated; and  because  the  form  of  the  action  should  be  debt, 
and  not  by  indictment. 

If  there  be  one  count  in  this  indictment  sufficient  to  sus- 
tain the  sentence  and  judgment  of  the  court,  it  makes  but 
little  difference  either  to  the  People  or  to  the  defendants,  in 
what  manner  the  remaining  counts  are  disposed  of.  Hazen 
V.  Com.,  23  Penn.  366.  If  there  be  one  good  count  in  the 
indictment,  a  general  finding  that  the  defendant  is  guilty 
will  not  be  disturbed  because  the  indictment  contains  other 
"  counts  which  are  bad.  Duffin  v.  People,  107111. 119;  Lyons 
V.  People,  68  111.  276. 

To  determine  the  issue  here  presented  it  is  necessary  to 
ascertain  the  common  law  rule  governing  combinations 
intended  to  fix  the  price  or  to  control  the  market  of  any 
necessary  of  life. 
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In  King  v.  Norris,  2  Kenyon's  Notes  of  Cases,  300,  de- 
cided in  the  King's  Bench  by  that  great  common  law  judge, 
Lord  Manpfield,  it  is  said :  "  This  was  a  motion  for  leave 
to  file  an  information  against  the  defendants,  who  were 
separate  proprietors  of  salt  works  at  Droitwich,  for  a  con- 
spiracy to  raise  the  price  of  salt  there,  by  entering  into  an 
article,  wljereby  they  bound  themselves,  under  a  penalty 
of  £200,  not  to  sell  salt  under  a  certain  price,  which 
exceeded  the  price  then  received  for  it.  *  *  *  The 
articles  were  now  cancelled  and  destroyed;  but  notwith- 
standing that,  the  court  were  unanimous  for  making  the 
rule  absolute;  and  Lord  Mansfield  declared,  that  if  an 
agreement  was  made  to  fix  the  price  of  salt,  or  of  any  other 
necessary  of  life  (which  salt  emphatically  was)  by  people 
dealing  in  that  commodity,  the  court  would  be  glad  to  lay 
hold  of  an  opportunity,  from  what  quarter  soever  the  com- 
plaint came,  to  show  their  sense  .of  the  crime,  and  that  at 
what  rate  soever  the  price  was  fixed,  high  or  low,  made  no 
difference,  for  all  such  agreements  were  of  bad  consequence 
and  ought  to  be  discountenanced.  He  mentioned  an  in- 
dictment upon  one  of  the  last  home  circuits  against  the 
bakers  of  the  Town  of  Farnham  for  such  an  agreement." 

In  Mitchel  v.  Reynolds,  1  Peere  Williams,  181,  197  (de- 
cided in  1711),  Parker,  C.  J.,  declared  that  '*  in  all  restraints 
of  trade,  where  nothing  more  appears,  the  law  presumes 
them  bad." 

In  State  v.  Buchanan,  et  al.,  5  Harris  &  J.  (Md.)  259, 
decided  in  1821,  the  defendants  were  indicted  in  one  count 
for  an  executed  conspiracy  to  cheat  and  defraud  the  presi- 
dent, directors  and  company  of  the  Bank  of  the  United 
States,  and  in  a  second  count  for  a  conspiracy  only  to  cheat 
and  defraud  the  same  parties.  The  defendants'  demurrer 
was  sustained  by  the  trial  court;  whereupon  the  State  took 
the  case  to  the  Court  of  Appeals  by  writ  of  error.  Coun- 
sel for  the  State,  in  support  of  the  propositions  that  con- 
spiracy was  an  offense  at  common  law,  that  the  statute  de 
contipiratorihv^y  passed  in  the  thirty-third  year  of  the  reign 
of  Edward  I.,  did  not  introduce  a  new  rule,  but  merely  was 


Digitized  by 


Google 


Chicago — First  District — A.  D.  1904.     103 

Chicago,  Wilmington  &  Vermillion  Coal  Co.  v.  The  People. 

in  affirmance  of  the  common  law,  and  that  the  gravamen 
of  the  offense  consisted  in  the  unlawful  combination  or 
confederacy  to  injure  a  third  person,  cited  more  than  eighty 
English  cases,  decided  and  text  books  published  before  the 
revolution;  and  Buchanan^  Judge,  after  reviewing  nearly 
all  of  these  authorities,  finds  by  a  course  of  decisions  run- 
ning through  a  space  of  more  than  four  hundred  years, 
without  a  single  conflicting  adjudication,  nine  points  clearly 
settled.  Of  these  we  cite,  in  effect,  the  following  :  That 
the  offense  of  conspiracy  is  of  common  law  origin,  and  is 
not  restricted  or  abridged  by  the  statute  33  Edward  I.; 
that'  a  conspiracy  to  do  any  act  that  is  criminal  per  se  is 
an  indictable  offense  at  common  law;  that  an  indictment 
will  lie  at  common  law  *  *  *  for  a  conspiracy  to  do 
an  act  not  illegal  nor  punishable  if  done  by  an  individual, 
when  done  by  the  conspirators  to  effect  a  purpose  which 
has  a  tendency  to  prejudice  the  public;  that  a  conspiracy 
is  a  substantive  offense  and  punishable  at  common  law 
though  nothing  be  done  in  execution  of  it — the  conspiracy 
being  the  gist  of  the  offense;  that  in  a  prosecution  for  a 
conspiracy  it  is  sufficient  to  state  in  the  indictment  the 
conspiracy  and  the  object  of  it,  and  that  the  means  by 
which  it  was  intended  to  be  accomplished  need  not  be  set 
out,  being  only  matters  of  evidence  to  prove  the  charge, 
and  not  the  crime  itself,  and  may  be  perfectly  indifferent. 
The  learned  judge  then  goes  on  to  say  (p.  352) :  "From 
all  which  it  results  that  every  conspiracy  to  do  an  unlawful 
act,  or  to  do  a  lawful  act  for  an  illegal,  fraudulent,  mali- 
cious, or  corrupt  purpose,  or  for  a  purpose  which  has  a  tend- 
ency to  prejudice  the  public  in  general,  is  at  common  law 
an  indictable  offense,  though  nothing  be  done  in  execution 
of  it,  and  no  matter  by  what  means  the  conspiracy  was  in- 
tended to  be  effected;  which  may  be  perfectly  indifferent, 
and  makes  no  ingredient  of  the  crime,  and  therefore  need 
not  be  stated  in  the  indictment." 

In  King  v.  Eccles,  1  Leach  Crim.  Cases,  274,  the  defend- 
ants w;3re  charged  with  a  conspiracy  by  wrongful  and 
indirect  means  to  impoverish  Booth,  a  tailor,  and  to  hinder 
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and  to  prevent  him  from  following  his  trade;  but  the  acts 
done  or  intended  to  be  done  were  not  set  out  in  the  indict- 
ment. Upon  this  objection  being  made,  the  court  declared 
that  the  offense  did  not  consist  in  acts  done  or  agreed  to  be 
done,  but  that  the  offense  was  the  conspiracy  and  the  object 
of  it;  and  that  therefore  the  acts  need  not  be  stated  in  the 
indictment,  since  the  means  adopted  **  were  only  matters  of 
evidence  to  prove  the  charge  and  not  the  crime  itself." 

"When  our  forefathers  came  to  America  they  brought 
with  them  their  rights  and  privileges  as  free  men,  and  j?tfr 
consequence  they  also  brousrht  with  them  all  the  laws  and 
customs  of  England  suitable  to  their  new  surroundings  and 
necessary  for  the  preservation  of  those  rights  and  privileges. 
Such  was  the  understanding  and  rule  of  the  English  colo- 
nists; and  each  state  settled  by  them  or  by  their  descend- 
ants, in  due  time,  and  except  as  modified  by  constitution  or 
statute,  has  so  declared.  Boyer  v.  Sweet,  3  Scam.  119. 
Our  statute  adopts  the  common  law  so  far  as  the  same  is 
applicable  to  our  society  and  institutions,  and  all  the  stat- 
utes or  acts  of  the  British  Parliament  made  in  aid  and  to 
supply  the  defects  of  the  common  law  prior  to  the  fourth 
year  of  James  I.  (except  three  chapters  specifically  men- 
tioned) which  are  of  a  general  nature  and  not  local  to  that 
Kingdom.  K.  S.,  Ilurd,  ch.  28.  Hence  we  must  look  to 
the  acts  of  Parliament  enacted  and  to  the  judicial  decisions 
handed  down  prior  to  the  fourth  year  of  James  L  for  evi- 
dence of  what  the  common  law  is.  An  examination  of 
them  shows  that  the  points  made  and  the  conclusion  reached 
by  the  learned  judge  in  The  State  v.  Buchanan,  svjpra^ 
are  clear  and  correct  statements  of  the  common  law  con- 
cerning conspiracy  as  it  existed  at  the  time  from  which  we 
adopted  the  same. 

In  Smith  v.  People,  25  111.  9,  the  defendants  were  in- 
dicted and  convicted  of  a  conspiracy  to  seduce  a  minor 
female.  The  indictment  did  not  set  out  the  means  resorted 
to.  Upon  error  to  the  Supreme  Court  it  is  said :  "  To 
attempt  to  define  the  limit  or  extent  of  the  law  of  conspir- 
acy, as  deducible  from  the  English  decisions,  would  be  a 
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difficult,  if  not  an  impracticable  task,  and  we  shall  not  at- 
tempt it  at  the  present  time.  We  may  safely  assume  that  it 
is  indictable  to  conspire  to  do  an  unlawful  act  by  any  means, 
and  also  that  it  is  indictable  to  conspire  to  do  any  act  by  un- 
lawful means.  In  the  former  case  it  is  not  necessary  to  set 
out  the  means  used,  while  in  the  latter  it  is,  as  they  must 
be  shown  to  be  unlawful."  To  the  assertion  of  counsel  for 
the  defendants  that  the  term  "  unlawful "  means  '*  criminal," 
the  court  said  that  by  the  common  law  governing  conspir- 
acies, the  term  is  not  so  limited;  and  that  it  was  not 
necessary  in  such  a  case  to  show  that  the  means  to  be  used 
by  the  conspirators  wore  unlawful  or  criminal. 

To  the  proposition  that  this  offense  was  but  a  common 
law  offense,  and  is  not  punishable  in  Illinois  where  we  have 
a  criminal  code  defining  most  criminal  oflfensesand  prescrib- 
ing their  punishment,  the  court  answered  that  our  criminal 
co<Ie  prescribes  punishment  for  offenses  not  enumerated, 
which  can  mean  nothing  other  than  common  law  offenses; 
thus  showing  conclusively  that  it  was  not  the  intention 
of  the  legislature  to  repeal  that  portion  of  the  common  law 
by  implication;  and  reference  is  madp  to  Johnson  v.  The 
People,  22  111.  314,  where  that  question  is  decided. 

"  Where  the  object  (of  the  conspiracy)  is  unlawful,  the 
means  by  which  it  is  to  be  accomplished  are  not  material 
ingredients  in  the  offense:  and  therefore  in  such  a  case  it  is 
never  necessary  to  set  them  forth.  The  offense  is  complete 
the  moment  the  conspiracy  is  made,  whether  any  acts  be 
done  in  pursuance  of  it  or  not.  Such  acts  form  no  ])art  of 
the  offense,  and  the  statement  of  them  in  the  indictment  is 
but  surplusage."  Ilazen  v.  Com.,  23  Penn.  355.  See  also, 
State  V.  Noyes,  25  Vt.  415. 

In  Thomas  v.  People,  113  111.  531,  which  was  an  indict- 
ment for  a  conspiracy  to  wrongfully  obtain  the  goods  of 
another,  it  was  urged  that  the  indictment  was  insufiicient 
because  it  failed  to  set  out  the  means  used  by  the  defend- 
ants. The  court  said  :  "  The  first  count,  under  the  ruling 
in  this  state,  whatever  may  be  decided  elsewhere,  is  clearly 
good.     To  obtain  goods  by  false  pretenses  is,  to  every  ap- 
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prehension,  an  illegal  act;  and  the  rule  here  is,  where  the 
act  to  be  accomplished  by  the  conspiracy  is  illegal,  it  is  un- 
necessary to  specify  the  means  by  which  it  was  intended  to 
be  accomplished." 

"  The  offense  of  conspiracy  was  complete  at  common  law 
on  proof  of  the  unlawful  agreement.  It  is  not  "necessary  to 
allege  or  prove  any  overt  act  in  pursuance  of  the  agree- 
ment." People  V.  Sheldon,  139  N.  Y.  265.  "The  word 
illegal  used  in  the  statute  is  synonymous  with  unlawful, 
and  means  contrary  to  any  law,  whether  criminal  or  civil." 
O'Donnell  v.  People,  110  111.  App.  250,  263,  and  authorities 
cited.  See  also,  State  v.  Parker,  43  N.  H.  83;  Ry.  v.  War- 
burton  L.  R.,  1  C.  C.  276;  Bishop's  Directions  and  Forms, 
sec.  283;  Bishop  v.  Am.  P.  Co.,  157  111.  284.  Every  misde- 
meanor  is  a  crime.     Yan  Meter  v.  People,  60  III.  170. 

Counsel  for  defendants  cite  authorities  from  other  juris- 
dictions to  show  that  the  word  "  illegal "  as  used  in  the 
statute  means  *^ criminal  "  or  "'unlawful"  as  distinguished 
from  *' void"  or  "non-enforceable."  Such  authorities  are 
entitled  to  great  consideration  as  the  settled  conclusions  of 
learned  men  upon  questions  wliich  they  have  seriously  con- 
sidered, but  they  are  not  to  be  followed  by  us  when  such 
conclusions  are  adverse  to  the  decisions  of  our  Supreme 
Court,  since  the  latter  are  final  and  are  binding  upon  us. 

From  what  has  been  said  it  appears  that  the  combination 
shown  in  the  statement  of  facts  and  found  by  the  trial  Qourt 
to  exist  in  this  case  was  and  is  forbidden  and  punishable  by 
the  common  law.  Such  a  combination  has  a  tendency  to 
diminish  production,  to  limit  competition,  and  to  enhance 
prices.  The  defendants  are  not  aided  by  the  fact,  if  it  be 
a  fact,  that  the  prices  fixed  by  the  association  were  fair 
and  reasonable,  (Gibbs  v.  McNeeley,  IIS  Fed.  Rep.  120, 
and  cases  cited;  Harding  v.  Am.  Glucose  Co.,  182  111.  619; 
People  V.  Milk  Exclianare,  145  N.  Y.  273;)  or  that  the  asso- 
ciation had  not  in  fact  advanced  the  price  of  coal.  That 
policy  may  not  ha.ve  been  necessary  to  crush  competition. 
Richardson  v.  Buhl,  77  Mich.  660;  U.  S.  v.  Freight  Ass'n, 
166  U.  S.  324;  State  v.  Standard  Oil  Co.,  49  Ohio  186. 
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"  All  combinations  amono^  persons  or  corporations  for 
the  purpose  of  raising  or  controlling  the  prices  of  mer- 
chandise or  any  of  the  necessaries  of  life,  are  monopolies, 
and  ought  to  receive  the  condemnation  of  all  courts." 
Richardson  v.  Buhly  supra;  see  also,  Arnot  v.  Pittston  & 
E.  C.  Co.,  68K  Y.  565;  India  B.  Co.  v.Kock,  14  La.'Ann.  168. 

The  first  count  of  the  indictment  is  based  upon  section 
46  of  the  Criminal  Code.  It  plainly  sets  out  a  combina- 
tion and  conspiracy  upon  the  part  of  the  defendants 
wrongfully,  fraudulently  and  maliciously  to  regulate,  and 
fix  the  price  at  which  coal  should  be  sold  in  the  State  of 
Illinois.  The  charge  follows  the  wording  of  the  Act  so 
closely  that  the  defendants  cannot  consistently  complain 
that  they  were  surprised  on  the  trial,  or  were  unable  to 
prepare  for  their  defense  by  reason  of  any  uncertainty  or 
want  of  particularity  in  that  regard.  Further  strictness 
in  pleading  is  unnecessary.  Cannady  v.  People,  17  111. 
160;  Williams  v.  People,  67111.  App.  345;  Cole  v.  People, 
84  111.  216. 

But  it  is  said  that  a  criminal  intent  upon  the  part  of  the 
defendants  is  not  alleged  in  this  count;  that  such  intent  is 
material,  and  therefore  the  count,  lacking  this  allegation, 
is  fatally  defective.  This  contention  is  based  upon  the 
words  "  with  the  fraudulent  and  malicious  intent,"  which 
appear  in  the  first  part  of  the  section.  Five  separate 
oifenses  are  named  in  this  section.  The  first,  "  to  injure 
the  person,  character,  business  or  property "  of  another, 
may  or  may  not  be  a  misdemeanor.  That  depends  upon 
the  intention  of  the  accused.  Under -certain  conditions  it 
is  admissible  and  not  unlawful  to  thus  injure  another. 
Hence  when  that  offense  is  charged  the  intent  of  the  de- 
fendant is  material  and  must  be  alleged  and  proved. 
Bishop's  Directions  &  Forms,  sec.  301.  The  remaining 
four  offenses  are  in  themselves  illegal  and  criminal,  and 
have  always  been  so  at  common  law.  If  a  conspiracy  to 
do  an  illegal  act  be  set  forth  in  an  indictment,  the  charge 
is  complete  without  the  addition  of  words  alleging  a  crim- 
inal intent  in  the  doing  of  the  act.     In  stating  such  an 


Digitized  by 


Google 


108  Appellate  Courts  of  Illinois. 

Vol.  114.]  Chicago,  Wilmington  &  Vermillion  Coal  Co.  v.  The  People. 

oflFense  the  criminal  intent  appeaivs  prima  facie  in  the  state- 
ment of  the  act  itself.  1  Bish.  N.  Crim.  Proa,  sec.  521,  pars. 
3  and  4. 

Eut  if  such  intent  should  be  alleged,  the  count  sets  fofth 
that  the  act  was  done  "unlawfully,  fraudulently,  mali- 
ciously, wrongfully  and  wickedly,"  thus  clearly  charging 
the  intent  of  the  defendants  in  the  formation  of  the  con- 
spiracy and  in  the  objects  for  which  it  wjis  created.  The 
terms  of  the  statute  are  "  wrongfully  and  wickedly."  An 
indictment  which  alleges  that  the  conspiracy  was  thus  en- 
tered into  is  good,  even  in  those  cases  where  the  object  for 
which  the  combination  was  formed  was  not  unlawful  until 
forbidden  by  the  statute.  Ulery  v.  Chicago  L.  S.  Ex.,  64 
111.  App.  240.  It  follows  that  this  count  is  good  if  section 
46  is  still  in  force.  It  is  not  asserted  that  this  section  is 
expressly  repealed,  but  it  is  said  that  it  is  abrogated  and 
superseded  by  the  Act  of  1891  by  implication.  The  rule 
is  that  when  there  is  a  clear  repugnance  between  two  laws, 
and  the  provisions  of  both  cannot  be  carried  into  effect,  the 
latter  law  must  prevail  as  the  last  expression  of  the  legisla- 
tive will.  Sullivan  v.  People,  15  111.  234;  Devine  v.  Board 
of  Com'rs,  84  111.  590.  Also,  if  a  subsequent  statute  revises 
the  whole  subject  of  a  former  one,  and  is  intended  as  a 
substitute  for  it,  it  operates  as  a  repeal  of  the  former,  al- 
though it  contains  no  express  words  to  that  effect.  People 
V.  Town  of  Thornton,  186  111.  162.  Repeals  by  implica- 
tion are  not  favored.  Had  the  legislature  thought  section 
46  covered  the  entire  ground  of  conspiracy  relating  to  in- 
juries of  the  public  trade,  they  would  not  have  passed  the 
Anti-Trust  Act  of  1891.  Had  they  thought  that  the  latter 
Act  covered  every  offense  provided  for  in  section  46,  we 
would  expect  them  to  repeal  the  latter  section  in  express 
words.  This  they  did  not  see  fit  to  do.  Where  the  legis- 
lature neglects  to  act'  in  such  case  the  courts  are  slow  to 
declare  the  first  law  to  be  abrogated  and  superseded  by  the 
second.  We  do  not  think  there  is  such  a  repugnancy  be- 
tween these  two  acts  as  will  warrant  us  in  deciding  that 
section  46  stands  repealed.     When  the  common  law  and  a 
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Statute  differ,  the  common  law  gives  place  to  the  statute 
only  where  the  latter  is  couched  in  negative  terms,  or 
where  its  matter  is  so  clearly  repugnant  that  it  necessarily 
implies  a  negative.     Black.  Cora.  89. 

But  if  it  were  true  that  section  46  is  repealed  by  the  Act 
of  1891,  the  third  count  sets  up  the  same  facts  as  are  con- 
tained in  the  first  count,  WMth  the  conclusion  that  they  are 
"contrary  to  law."  The  first  count  is  drawn  over  section 
46,  while  the  third  count  is  framed  at  common  law.  If  the 
facts  charged  in  these  counts  are  suflicient,  and  we  hold  that 
they  are,  then  it  is  immaterial  whether  section  46  is  or  is 
not  in  force.  The  defendants  must  respond  to  one  or  the 
other  of  these  two  counts. 

Counsel  seem  to  infer  that  because  certain  conspiracies 
are  legislated  against,  that  the  common  law  concerning 
conspiracies  is  abolished  in  this  state.  However  this  miglit 
be  did  our  Criminal  Code  cover  the  eritire  ground  of  con- 
spiracy, it  is  clear  that  it  does  not.  That  a  conspiracy  to 
commit  any  felony  is^indictable  at  common  law  was  never 
questioned.  This  is  also  true  of  many  misdemeanors.  The 
adoption  of  a  statute  with  reference  to  a  crime  does  not 
abolish  the  doctrines  and  practice  of  the  common  law  in 
relation  thereto  so  far  as  that  crime  is  not  covered  by  the 
act.  Wherever  the  statute  has  not  in  express  words  defined 
the  crime  and  fixed  the  punishment,  the  common  law  re- 
mains in  full  force  and  vigor;  and  if  it  be  abated  by  statute, 
when  that  statute  is  repealed  it  springs  up  anew,  ever  ready 
to  protect  the  law-observing  citizen  from  the  evil  designs  of 
the  law  breaker.  People  v.  Buchanan,  5.  Harris  &  J.  259, 
supra.  It  cannot  be  supposed  that  by  such  repeal  the  law- 
making power  intended  to  extend  perfect  immunity  there- 
after to  those  who  should  commit  that  crime.  State  v. 
Eollins,  8  N.  H.  550;  State  v.  F.  F.  Coippany,  49  N.  H.  240. 
But  we  need  not  go  so  far  as  this  argument  implies.  Where 
the  statute  is  not  repugnant  to  the  common  law,  the  latter 
is  not  abrogated,  in  the  absence  of  express  words,  or  of 
affirmative  implication  repealing  the  common  law. 

'*  It  is  every-day  practice  in  the  criminal  courts  to  pro 
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ceed  against  offenders,  either  under  a  statute  or  at  the 
common  law,  as  the  prosecuting  power  elects.  Even  where 
an  indictment  is  meant  to  be  drawn  on  a  statute,  if  it  proves 
defective  as  such,  yet  is  good  at  the  common  law,  it  stands 
— the  court  rejecting  the  concluding  words,  'against  the 
form  of  the  statute'  as  surplusage."  Bishop  on  Stat. 
Crimes,  sec.  164,  also  notes  to  same. 

In  State  V.  Norton,  3  Zab.  (N.  J.)  33,  where  a  conspiracy 
statute  did  not  contain  a  clause  repealing  the  common  law, 
it  was  held  that  the  common  law  offense  of  conspiracy  is 
not  abolished  by  such  statute,  but  that  every  conspiracy 
which  was  indictable  at  common  law  before  the  passage  of 
the  act  is  still  indictable.  That  the  law-making  power  did 
not  intend  to  do  away  with  common  law  conspiracies  when 
it  passed  section  46,  is  shown  in  the  latter  part  of  the  section, 
providing  punishment,  which  reads,  "and  every  such 
offender  *  *  *  and  every  person  convicted  of  conspir- 
acy at  common  law,  shall  be  imprisoned,"  etc.  This  statute 
is  either  declaratory  of  the  common  law,  or  it  is  in  addition 
thereto.  In  either  case,  it  leaves  the  common  law  in  full 
force  outside  of  the  express  provisions  of  the  act. 

The  contention  that  the  indictment  should  allege  and  the 
facts  prove  that  the  defendants  were  incorporated  under  the 
laws  of  this  state,  or  under  the  laws  of  some  other  state  or 
country,  for  the  purpose  of  doing  business  in  this  state,  is 
answered  by  the  words  of  the  statute.  The  clear  intention 
of  the  phrase  "  any  corporation  organized  under  the  laws  of 
this  or  any  other  state  or  countr}^  for  transacting  or  con- 
ducting any  kind  of  business  in  this  state,"  is  to  include  all 
corporations,  wherever  created.  Hence  the  place  of  organ- 
ization is  immaterial,  and  therefore  allegation  or  proof 
thereof  is  unnecessary.  The  "  transacting  or  conducting 
any  kind  of  business  in  this  state  "  must  be  read  in  the  light 
of  the  object  of  tlie  statute,  which  is  to  prevent  the  forming 
of  pools  and  combinations  in  this  state  for  the  purposes 
named  in  the  Act  by  any  and  all  corporations,  wherever 
organized.  To  hold  that  the  corporation  created  outside  of 
this  state,  without  being  given  specific  power  to  do  business 
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in  this  state,  may,  by  virtue  of  the  lack  of  that  specific 
j)ower,  come  here  and  violate  the  statute  and  be  immune 
from  punishment,  is  a  legal  absurdity  which  is  not  to  be 
tolerated.  Sections  7a  and  7b  of  the  Act  of  1891  show  that 
what  is  referred  to  is  the  doing  of  business  in  this  state. 
"  It  is  the  settled  doctrine  of  this  state,  established  bv  manv 
decisions  of  this  court,  that  foreign  corporations  do  not 
come  into  this  state  a§  a  matter  of  legal  right,  but  only  by 
comity,  and  that  said  corporations  are  subject  to  the  same 
restrictions  and  duties  as  corporations  formed  in  this  state, 
and  have  no  other  or  greater  powers."  Harding  v.  Ameri- 
can G.  Co.,  182X11.  635. 

Counsel  for  defendants  say  that  any  one  may  lawfully 
fix  the  price  at  which  he  will  sell  his  product,  or  he  maj'" 
lawfully  refuse  to  sell  it  at  any  price.  This  is  true.  The  in- 
jury to  the  public,  if  any,  from  the  acts  of  an  individual  are 
infinitesimal;  and  in  the  long  run  they  correct  themselves. 
Hence  the  law  places  few  restrictions  upon  a  man  in  the 
management  of  his  own  affairs.  But  ^^  men  can  often  do 
by  the  combination  of  manyj  what  severally  no  one  could 
accomplish,  and  even  what  when  done  by  one  would  be  inno- 
cent." Morris  Eun  v.  Barclay,  supra.  Whenever  the  act  to 
be  done  by  such  a  combination  necessarily  tends  to  prejudice 
the  public  or  to  oppress  individuals,  the  combination  has 
always  been  held  to  be  criminal.  ''  There  is  a  potency  in 
nnmberR  when  combined,  which  the  law  cannot  overlook 
where  injury  is  the  consequence."  Morris  Run  v.  Barclay, 
supra.  See  also.  People  v.  Chicago  G.  T.,  130  111.  297;  State 
v.  Burnham,  15  N.  H.  390;  Com.  v.  Carlisle,  Brightley  (Pa.) 
40;  Northern  Securities  Co.  v.  U.  S.,  Supreme  Court  Of  the 
United  States,  opinion  delivered  March  14,  1904,  and  cases 
therein  cited. 

Defendants  say  that  an  action  of  debt  for  the  recovery  of 
the  penalty  prescribed  by  the  statute,  and  not  an  indictment, 
is  the  proper  remedy  against  a  corporation  charged  with  a 
violation  of  the  Anti-Trust  Law  of  1891.  Section  1  of  that 
Act  declares  that  if  any  corporation,  person,  partnership  or 
association  shall  enter  into  a  pool  or  combination  to  regulate 
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or  fix  the  price  of  any  article  of  merchandise  orcommodity^, 
etc.,  he  or  the}^  shall  be  deemed  and  adjudged  guilty  of  a 
conspiracy  to  defraud,  and  be  subject  to  indictment  and 
punishment  as  provided  in  this  Act.  It  follows  that  the 
doing  of  the  forbidden  act  is  a  criminal  oflfense,  and  it  is 
expressly  declared  that  the  prosecution  therefor  shall  be  by 
indictment. 

It  is  true  jthat  section  7  says  that  "  the  fines  hereinbefore 
provided  for  may  be  recovered  in  an  action  of  debt."  The 
word  "  ma}''  "  in  this  .section  is  used  in  its  permissive  sense. 
To  hold  otherwise  would  violate  the  meaning  of  the  words 
"and  be  subject  to  indictment"  contained  in  section  1.  It 
is  true  that "  may  "  oftentimes  means  "  must;"  but  it  always 
retains  its  primitive  meaning  unless  common  fairness  and 
the  rights  of  parties  litigant  demand  that  it  be  supplanted 
by  "  must;"  or  unless  it  is  used  in  a  sentence  which  creates 
an  exception  in  favor  of  the  public.  In  this  statute  its 
meaning  is  plain.  By  its  use  the  law-making  power  in- 
tended to  give  the  people  an  election  of  remedies.  Fowler 
v.  Pirkins,  77  111.  271. 

A  pool  or  trust  is  a  combination  having  the  intention  and 
power,  or  tendency,  to  monopolize  business,  or  to  control 
production,  or  to  interfere  with  trade,  or  to  fix  and  regulate 
prices,  and  the  like.  The  primary  object  of  a  pool  or  trust 
is  to  secure  a  monopoly,  since  from  that  point  of  advantage 
it  can  destroy  its  competitors,  and  can  control  production, 
sales  and  prices.  However,  in  practice,  a  pure  monopolj', 
except  in  an  extremely  limited  territor}^  is  never  reached. 
Nor  does  the  law  call  for  proof  of  monopoly  in  order  to 
declare  such  combinations  unlawful.  The  statement  of  facts 
herein  shows  that  this  association  is  wide  in  its  scope,  gen- 
eral in  its  control  of  the  production  and  sale  of  soft  coal 
over  the  greater  part  of  Northern  Illinois,  and  injurious  in 
its  pffects  upon  the  consumer  and  the  general  public.  These 
things  made  it  an  unlawful  combination,  notwithstanding 
its  control  of  the  product  of  the  market  was  not  exclusive. 
Cummings  v.  Union  B.  S.  Co.,  164  N.  Y.  401. 

The  statute  of  1874  says :     "  If  any  two  or  more  persons 
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conspire,"  etc.  The  Act  of  1S91  declares,  '*  If  any  corpora- 
tion *  *  *  shall  create,  enter  into  or  become  a  ijiember 
of  or  a  party  to  any  pool,  trust,"  etc.  Under  these  statutes 
it  is  obviously  immaterial  whether  or  not  the  restraint  be 
general  or  partial.  The  application  'of  the  rule  does  not 
depend  upon  the  number  of  those  who  may  be  implicated, 
nor  the  extent  of  territory  covered  by  the  combination;  but 
does  depend  upon  the  existence  or  the  non  existence  of  a 
tendency  to  injure  the  public.  Nester  v.  Cont.  Brew.  Co., 
IGl  Penn.  473. 

In  More  v.  Bennett,  140  111.  69,  it  is  held  as  follows : 
"True,  the  restraint  is  not  so  far-reaching  as  it  would  have 
been  if  all  of  the  steno«:raphers  in  the  city  had  joined  the 
association,  but  so  far  as  it  goes,  it  is  precisely  of  the  same 
character,  produces  the  same  results,  and  is  subject  to  the 
same  legal  objection.  *  *  *  We  can  see  no  legal  differ- 
ence between  the  restraint  upon  competition  which  it  now 
exercises  and  that  which  it  will  exercise  when  it  is  in  a 
position  to  dictate  terms  to  all  who  are  engaged  in  the 
business,  and  to  all  who  may  wish  to  obtain  the  services  of 
law-stenographic  reporters." 

"  To  render  the  contract  void  it  is  not  necessary  that  it 
should  create  pure  monopoly.  It  wbuld  seem- that  the 
agreement  may  be  illegal  iif  the  natural  or  necessary  conse- 
quences of  its  operation  are  to  prevent  competition  and 
create  fictitious  prices  independent  of  the  law  of  demand 
and  supply,  and  to  such  an  extent  as  to  injuriously  affect 
the  interests  of  the  public  or  the  interests  of  a  particular 
class  of  citizens  who  may  be  especially  interested,  either  as 
producers  or  consumers,  in  the  articles  or  staples  which  are 
the  subject  of  the  restriction  imposed  by  the  contract." 
Texas  Standard  O.  Co.  v.  Adoue,  83  Tex.  650. 

In  Foss  V.  Cummings,  149  III.  353,  twelve  persons  and 
firms  formed  a  combination  to  force  up  the  price  of  corn 
upon  the  Chicago  market.  With  this  object  in  view  they 
l)urchased  large  amounts  of  May  corn  and  withheld  it  from 
the  market.  The  tendency  of  this  action  was  to  advance 
the  price  of  one  of  the  necessaries  of  life,  and  to  compel 
You  oxiv  d 
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consumers  to  pay  an  unnatural  price  therefor.  The  adven- 
ture proved  to  be  a  losing  one.  Appellants  brought  assump- 
sit against  others  of  the  combination  to  recover  moneys 
paid  out,  etc.,  in  the  transaction.  Upon  the  trial  the  nature 
and  object  of  the  combination  were  disclosed.  The  trial 
court  held  the  law  to  be  that  if  the  combination  was  entered 
into  for  the  purpose  of  advancing  the  price  of  corn  above 
what  it  would  be  if  left  free  from  manipulation,  appellants 
had  no  right  of  recovery.  The  Supreme  Court,  upon  appeal, 
declare  this  to  be  the  law.  They  cite  9  Am.  &  Eng.  Ency., 
895,  with  approval.  **  All  compacts  between  merchants, 
speculators  or  an3'^  class  of  men  to  elevate  or  depress  the 
market  are  injurious  to  the  public  interest  and  in  restraint 
of  trade.  When  such  a  purpose 'is  apparent  in  a  contract, 
it  strikes  the  agreement  with  nullity.  Such  a  combination 
of  dealers  is  nothing  less  than  a  conspiracy  against  trade, 
entered  into  for  selfish  purposes,  and  tending  to  make  the 
poor  poorer  and  the  rich  richer.  Whether  the  design  is  to 
bring  down  the  price  of  any  commodity  to  a  point  below 
its  value  in  a  fair  and  open  market,  or  to  raise  it  above  its 
true  worth,  the  illegality  of  the  combination  is  the  same. 
Such  designs  will  not  be  furthered  by  the  courts,  though 
there  may  be  circumstances  under  which  the  object  of  such 
a  contract  does  not  sufficiently  appear  to  expose  the  ille- 
gality. If  the  true  character  is  known,  the  contract  will 
be  held  void."  The  court  then  says :  "  It  makes  no  diflfer- 
ence  that  the  agreement  is  only  in  partial  restraint  of  trade. 
If  the  public  is  injuriously  afifected  (and  that  is  necessarily 
so  when  the  combination  tends  to  increase  the  price  of  a 
commodity  in  general  use),  it  is  illegal." 

"  Again,  all  the  authorities  agree  that  in  order  to  vitiate 
a  contract  or  combination,  it  is  not  essential  that  its  results 
should  be  a  complete  monopoly;  it  is  sufficient  if  it  really 
tends  to  that  end  and  to  deprive  the  public  of  the  advan- 
tages which  tiow  from  free  competition."  U.  S.  v.  Knight, 
156  U.  S.  16,  cited  and  followed  in  Addyston  P.  ife  S.  Co. 
V.  U.  S.,  175  U.  S.  211. 

"  To  vitiate  a  combination  such  as  the  (anti-trust)  Act  of 


Digitized  by 


Google 


Chicago — First  District — A.  D.  1904.     115 

Chicago,  Wilmington  &  Vermillion  Coal  Co.  v.  The  People. 

Congress  condemns,  it  need  not  be  shown  that  the  com- 
binatibn,  in  fact,  results  or  will  result  in  a  total  suppression 
of  trade  or  in  a  complete  monopoly,  but  it  is  only  essential 
to  show  that  by  its  necessary  operation  it  tends  to  restrain 
interstate  or  international  trade  or  commerce,  or  tends  to 
create  a  monopoly  in  such  trade  or  commerce,  and  to  de- 
prive the  public  of  the  advantages  that  flow  from  free  com- 
petition.'* Northern  Securities  Co.  v.  U.  S.,  Supreme  Court 
of  the  United  States,  supra. 

In  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Penn. 
186,  the  combining  companies  did  not  include  all  the  coal 
producers  of  the  district  in  which  they  operated,  and  yet  it 
was  held  that  as  the  tendency  of  the  association  was  to 
prejudice  the  public  or  to  oppress  consumers  by  unjustly 
subjecting  them  to  the  power  of  the  confederates,  the  com- 
bination was  criminal. 

In  the  city  of  Memphis  the  master  plumbers  formed  an 
association,  one  of  the  by-laws  of  which  required  each  mem- 
ber to  pay  to  the  association  a  certain  penalty  upon  all 
work  done  in  competition  with  another  member.  Under 
this  by-law  Bailey,  a  member,  owed  the  association  $444, 
for  which  it  brought  suit.  It  was  shown  that  the  demand 
had  no  other  basis  than  that  by-law.  Hence  the  question 
arose,  is  that  bj'-law  valid  or  invalid  ?  The  court  held 
that  it  was  destructive  of  free  and  natural  competition 
among  members,  tended  to  the  arbitrary  and  unreasonable 
increase  of  prices  to  customers,  and  therefore  was  contrary 
to  public  policy  and  void  under  the  common  law.  The 
court  add  :  "  It  is  not  the  number  of  persons  participating 
in  the  by-law,  or  the  extent  of  the  territory  included,  but 
the  injury  to  the  public  in  that  territory,  however  restricted, 
that  characterizes  the  interruption  of  trade  as  illegal." 
Bailey  v.  Master  Plumbers'  Association,  103  Tenn.  99. 

The  majority,  but  not  all,  of  the  manufacturers  of  salt  in 
the  valleys  of  the  Muskingum  and  Hocking  rivers  entered 
into  an  association,  the  objects  of  which  were  to  control  the 
prices  and  grades  of  salt  made  by  them.  Other  salt  makers 
sold  their  product  in  the  localities  where  the  association 
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operated.  Suit  was  brought  to  enforce  the  association 
agreement.  The  defense  was  that  the  agreement  was  un- 
lawful. The  court  said :  "  It  is  no  answer  to  say  that 
competition  in  the  salt  trade  was  not  in  fact  destroyed,  or 
that  the  price  of  the  commodity  was  not  unreasonably  ad- 
vanced. Courts  will  not  stop  to  enquire  as  to  the  degree 
of  injury  inflicted  upon  the  public;  it  is  enough  to  know 
that  the  inevitable  tendency  of  such  contracts  is  injurious  to 
the  public."     Salt  Co.  v.  Guthrie,  35  Ohio  St.  666,  672. 

"  All  the  cases,  ancient  and  modern,  agree  that  a  combi- 
nation, the  object  of  which  is  to  prevent  general  competi- 
tion and  to  control  prices,  is  detrimental  to  the  public,  and 
consequently  unlawful."  People  v.  N.  River  S.  F.  Co.,  2 
L.  R.  A.  40. 

The  combination  in  this  case  threatened  a  practical  mo- 
nopoly in  an  article  necessary  to  the  home  comfort  and  to 
the  business  success  of  the  individual.  Its  combined  weight 
and  power  compelled  the  consumer  to  comply  with  its  de- 
mands. Its  acts  tended  to  increase  the  price  of  an  article 
of  prime  necessity  in  general  use.  Such  a  combination  is 
forbidden  by  the  common  law  and  by  the  statute  as  being  a 
conspiracy  in  restraint  of  trade. 

Finding  no  reversible  error  in  this  record,  the  judgment 
of  the  Criminal  Court  as  to  each  of  the  plaintiffs  in  error  is 
aifirmed. 


Jolin  S.  Walton  v.  Grace  Walton. 

Gen.  No.  11,291. 

1.  Desertion— wTiaf  justifies,  upon  part  of  wife.  It  is  only  such 
conduct  upon  the  part  of  the  husband  as  wiU  entitle  the  wife  to  a  de- 
cree of  divorce  as  will  justify  a  desertion  by  her. 

2.  DtSEKTiON— w'/ieri  charge  of  established.  Where  a  husband  fits 
up  a  homo  for  his  wife,  was  able  to  provide  for  her  in  a  manner  suit- 
able to  their  station  of  life,  and  writes  her  to  come  to  him  and  she  re- 
fuses to  do  so,  for  reasons^ not  sufficient  to  entitle  her  to  a  decree  of 
divorce,  and  for  such  reasons  lives  separate  and  apart.from  her  husband 
for  more  than  the  statutory  period  preceding  the  filing  of  the  bill  by 
him,  the  husband  is  entitled  to  a  decree  of  divorce. 
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Divorce  proceeding.  Error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  this  couii;  at  the 
October  term,  1903.  Reversed  and  remanded  with  directions  Opinion 
filed  May  12,  1904. 

Tho8.  J.  Benson,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

April  29,  1903,  plaintiff,  in  error  filed  a  bill  for  divorce 
against  the  defendant  in  error,  in  vhich  he  alleged  that 
they  were  married  September  25,  1895,  and  that  Jane  1, 
1896,  she  wilfully  deserted  and  absented  herself  from  him 
without  any  reasonable  cause  for  the  space  of  two  years 
.and  upwards,  and  still  persisted  therein,  etc. 

The  record  shows  that  defendant  was  duly  served  with 
a  copy  of  this  bill  and  with  a  notice  of  the  commencement 
of  suit  April  80,  1903,  and  that  her  default  was  taken  June 
4,  1903.  The  cause  was  heard  the  20th  day  of  the  same 
month.  The  plaintiff,  Charles  S.  Baker,  and  Mrs.  Lina 
Walton  were  called  as  witnesses.  The  evidence  showed  the 
marriage  as  alleged;  that  the  parties  hereto  lived  in  Toledo, 
Ohio;  that  June  1,  1896,  she  "  went  home  to  her  folks  in 
Sandusky,  Ohio,  to  be  confined;"  that  plaintiff  wanted  her 
to  stay  in  Toledo  with  his  parents,  but  she  preferred  to  go 
home;  that  he  was  then  in  charge  of  a  small  clothing  store 
and  could  not  leave  it;  that  in  1897  he  lost  his  place  in 
Toledo  and  came  to  Chicago  to  work  for  a  clothing  house; 
that  he  did  not  visit  his  wife  at  the  home  of  her  people, 
but  did  send  her  $4  or  $5  per  week  for  the  first  year  after 
the  separation;  that  in  September,  1897,  he  rented  and 
furnished  a  flat  in  Chicago  and  wrote  her  to  come,  but  she 
refused  to  do  so,  whereupon  he  sent  her  such  of  the  fur- 
nishings as  she  asked  for  and  sold  the  remainder;  that  about 
six  months  after  the  separation  defendant  visited  the  family 
of  the  witness  Baker,  who  was  a  friend  to  each  of  these 
parties,  and  Baker  advised  her  to  return  to  her  husband; 
but  she  refused,  saying  that  her  husband's  salary  was  only 
$i5  to  $50  per  month,  and  she  preferred  her  own  home  to 
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living  on  that  amount  of  money;  that  her  folks  ad  vised  her 
to  stay  with  them;  and  that  she  had  formed  a  dislike  for 
her  husband. 

The  court  dismissed  the  bill  for  want  of  equity.  Plaint- 
iff brings  the  case  here  by  writ' of  error. 

The  sole  question  presented  by  this  record  is  whether  or 
not  the  foregoing  evidence  entitled  the  plaintiff  in  error  to 
a  decree  of  divorce  upon  the  ground  of  desertion.  It  is 
clear  that  whatever  was  the  intention  of  the  wife  when  she 
went  back  to  her  people  in  June,  189G,  six  months  there- 
after she  refused  to  return  to  her  husband,  for  three  ex- 
pressed reasons,  satisfactory  to  herself,  but  which,  whether 
taken  separately  or  combined,  did  not  justify  her  in  absent- 
ing herself  from  him.  The  ill-conduct  which  excuses  a  wife 
from  living  with  her  husband  must  be  such  as  would  justify 
a  decree  of  divorce.  Fritz  v.  Fritz,  138  III.  442.  It  is  true 
that  his  neglect  to  visit  his  wife  and  child  was  calculated 
to  offend  her,  and  is  not  to  be  commended,  but  he  fitted  up 
a  home  for  her;  was  able  to  provide  for  her  in  a  manlier 
commensurate  to  their  station  in  life,  and  wrote  her  to  come 
to  him.  She  refused  to  return,  and  for  that  reason  they 
have  lived  separate  and  apart  for  more  than  four  years 
next  preceding  the  date  of  the  filing  of  the  bill  in  this  case. 
The  evidence  shows  that  the  statutory  fault  for  this  con- 
dition of  affairs  is  in  her  and  not  in  him. 

The  decree  of  the  Superior  Court  is  reversed,  and  the 
cause  is  remanded  with  directions  to  that  court  to  enter  a 
decree  of  divorce  as  prayed  for  in  the  bill. 

lieversed  and  remanded  with  directions. 


William  Fitzsrerald,  by  next  friend,  v.  Chicago^  Bur- 

l]ngtoir&  Quiney  Railroad  Company. 

Gen.  No.  11,293. 

1.  Contributory  negligence— it'/i€»  child  of  twelve  guilty  of. 
Where  a  child  of  the  age  of  twelve  years,  who  has  attended  school  for 
three  years,  climl^s  upon  a  moving  freight  car  and  is  injured,  he  is 
guilty  of  contributory  negligence,  as  a  matter  of  law,  where  he  does  not 
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claim  that  he  <li.l  not  know  that  it  was  wrong  and  dangerous  so  to 
climb  ufwn  such  car,  and  where  it  appears  by  his  own  testimony  that 
he  was  familiar  with  the  railroad  tracks  and  with  the  running  of  the 
cars  thereon. 

2.  (^AHE— decree  of,  required  of  minor.  While  it  is  true  that  the  law 
does  not  require  a  child  to  use  the  same  degree  of  care  as  is  required  of 
a  grown  person,  he  is,  nevertheless,  bound  to  use  such  reasonable  cai-j 
as  one  of  his  age,  mental  capacity  and  experience  is  capable  of  using; 
and  his  failure  to  do  so  is  negligence. 

3.  Nkgligrnce— w/ien  railroad  company  not  guilty  of,  A  railroad 
comi)any  is  not  guilty  of  negligence  where  a  child  of  the  age  of  twelve 
years  is  injured  while  in  the  act  of  climbing  upon  a  moving  freight  car, 
merely  because  the  watcliinan  of  such  company,  stationed  at  the 
crassing,  had  called  such  child  and  sent  him  upon  errands,  where  it 
appeared  that  such  child  had  finished  such  errands  and  had,  for  a  period 
of  twenty  minutes  prior  to  his  injury,  been  playing  in  a  place  of  safety. 

Action  on  the  case  for  per8onal  injuries.  Error  to  the  Superior  Court 
of  Cook  County;  the  Hem.  Joseph  E.  Gary,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1903.  Affirmed.  Opinion  filed 
May  12,  1904. 

Statement  by  the  Court.  The  tracks  of  the  defendant 
in  error,  five  in  number,  at  the  crossing  of  Loomis  street  (a 
north  and  south  highway)  in  the  city  of  Chicago,  run  east 
and  west  along  what  would  be  Sixteenth  street  if  there 
extended.  These  tracks  are  paralleled  by  four  tracks  of 
the  C.  &  N.  W.  Ry.  Co.  At  the  Loomis  street  crossing: 
there  is  a  tower  house  from  which  a  watchman  in  the  em- 
ploy of  the  defendant  operates  the  crossing  gates.  Between 
the  tracks  of  the  North  western  and  those  of  the  Burlington 
near  this  intersection  there  is  an  open  space  which  is  used 
by  the  boys  residing  in  that  neighborhood  for  a  play- 
ground. 

AVhen  he  was  injured,  June  23, 1896,  the  plaintiff  in  error 
was  twelve  years  of  age,  and  had  been  a  pupil  in  the  public 
schools  for  three  years.  lie  lived  within  two  and  one-half 
blocks  of  this  crossing.  On  the  day  last  named  he  came 
within  sitrht  of  this  intersection,  when  the  watchman,  whom 
he  knew,  whistled  to  him.  lie  went  to  the  foot  of  the 
tower,  and  then  at  the  request  of  the  watchman  ran  two  or 
three  errands  for  the  latter.  Plaintiff  then  went  to  the 
playground  and  engaged  in  a  gtime  of  ball.     After  he  had 


Digitized  by 


Google 


120 

Appellate  Courts  of  Illinois. 

Vol.  114.1 

Fitzgerald  v.  C,  B.  &  Q.  R.  R.  (Jo.     . 

been  playing  from  twenty  to  thirty  minutes  the  ball  was 
thrown  or  batted  over  to  the  defendant's  tracks.  Plaintiff 
followed  it.  He  reached  the  tracks  just  as  a  freight  train 
was  passing  slowly  east.  In  attempting  to  climb  upon  one 
of  the  cars  he  fell  in  front  of  the  wheels,  and  his  legs  were 
crushed  so  badly  that  it  became  necessary  to  take  one  of 
them  off  near  the  hip  and  the  other  below  the  knee.  Suit 
was  brought  to  recover  damages  for  these  injuries.  At  the 
close  of  the  plaintiff's  case,  the  court,  on  motion  of  the  de- 
fendant, instructed  the  jury  to  find  the  defendant  not 
guilty.  From  the  judgment  entered  upon  this  verdict  the 
plaintiff  sued  out  this  writ  of  error. 

Theodore  G.  Case  and  John  T.  Murray,  for  plaintiff  in 
error;  A.  W.  Browne,  of  counsel. 

Chester  M.  Dawes  and  Joseph  A.  Connell,  for  defend- 
ant in  error. 

Mr.  Justice  B?lll  delivered  the  opinion  of  the  court. 

The  action  of  the  learned  trial  judge  in  instructing  the 
jury  to  find  a  verdicl  for  the  defendant  was  clearly  right. 

The  plaintiff  was  guilty  of  such  negligence  as  bars  a  re- 
covery. He  is  shown  by  his  own  evidence  to  have  been 
familiar  with  railway  tracks  and  with  the  running  of  cars 
thereon.  He  lived  near  this  crossing.  He  had  attended 
school  for  three  years,  and  had  reached  the  age  of  twelve 
years.  He  does  not  claim  that  he  did  not  know  that  it  was 
wrong  and  dangerous  to  attempt  to  climb  upon  a  moving 
freight  car.  Of  his  own  volition  and  for  his  own  pleasure 
he  put  himself  in  this  place  of  danger.  His  statement  is, 
*'  the  ball  flew  over  on  the  tracks  and  I  went  to  get  it  and 
I  got  on  the  train."  While  it  is  true  that  the  law  does  not 
re(}uire  a  child  to  use  the  same  degree  of  care  as  is  required 
of  a  grown  person,  he  is,  nevertheless,  bound  to  use  such 
reasonable  care  as  one  of  his  age,  mental  capacity  and  ex- 
perience is  capable  of  using ;  and  his  failure  to  so  do  is 
negligence.  In  LeBeau  v.  P.,  C,  0.  &  St.  L.  Ry.  Co.,  69  111. 
A  pp.  557,  under  similar  circumstances  we  held  that  a  boy 
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ten  years  and  five  months  of  age,  of  ordinary  intelligence, 
as  we  must  presume  from  the  evidence  the  plaintiff  was, 
knows  that  it  is  dangerous  to  attempt  to  get  oti  a  moving 
freight  train.  Such  is  the  law  in  this  state,  and  we  cannot 
depart  from  it. 

Nor  is  there  any  negligence  shown  upon  the  part  of  the 
defendant.  The  declaration  is  framed  upon  the  theory  that 
plain tiflf  was  induced  to  come  upon  the  tracks  by  the  invi- 
tation of  the  watchman  of  the  defendant  stationed  at  that 
crossing,  and  that  thus  being  there  and  ignorant  of  the 
danger  incurred  in  attempting  to  climb  upon  moving  cars, 
he  tried  to  do  so,  and  was  thus  injured.  Assuming  that 
the  watchman  in  calling  plaintiff  to  the  towetand  sending 
him  upon  errands  was  acting  within  the  line  of  his  duty  (a 
point  we  do  not  decide,  and  in  favor  of  which  we  find  no 
authorities),  that  fact  has  no  place  in  the  res  geMce,  The 
errands  had  been  done  and  the  plaintiff  had  been  playing 
in  a  place  of  safety  for  twenty  min^ites  to  one-half  hour 
before,  in  following  the  ball,  he  came  again  to  the  tracks. 
The  evidence  shows  no  negligence  upon  the  part  of  the  de- 
fendant which  contributed  to  the  happening  of  this  acci- 
dent. 

The  trial  court  did  not  err  in  its  rulings  upon  evidence. 
The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


International  Packing  Company  v.  John  Cichowicz,  et  al. 
Gen.  Ko.  11,285. 

1.  Execution  sale— power  of  court  of  law  to  net  aside,  A  court  of 
law  may  exercise  equitable  jurisdiction  over  its  process,  and  before  a 
deed  has  issued,  set  aside  an  execution  sale  and  the  cortiticate  of  sale 
made  by  the  officer  of  the  court,  upon  motion  made  before  the  time  of 
redemption  expires  and  upon  notice  to  the  purchaser  and  parties  to  the 
action. 

2.  PUKCHASER  AT  EXECfliTiON  SKLR—what,  charged  imih  notice  of, 
A  purchaser  at  an  execution  sale  is  chargeable  with  notice  of  the  facts 
disclosed  by  the  record  of  the  proceedings  in  the  case  which  jesulted  in 
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the  judgment  and  under  which  he  derived  his  interest,  if  any;  and  by 
virtue  of  this  rule  such  a  purchaser  is  deemed  to  have  had  constructive 
notice  of  the  fact  that  no  execution  had  been  issued  upon  such  judg- 
ment within  one  year  of  the  rendition  of  the  same. 

8.  KxiiCUTio:i ^propriety  of  issuance  of^  where  judgment  is  to 
*' stand  as  security"  Where  the  court  in  granting  leave  to  plead,  orders 
that  the  judgment  **"stand  as  security,"  an  execution  may,  notwith- 
standing, issue  upon  such  judgment  unless  it  is  cleai*  from  the  terms  of 
the  order  that  the  issuance  of  execution  ui)on  such  judgment  is  re- 
strained; and  in  determining  whether  an  execution  upon  such  judg- 
ment has  been  issued  within  a  year  after  it  is  rendered,  so  as  to  hold  a 
lien  upon  the  real  estate  of  the  defendant  therein,  the  time  should  be 
figured  from  the  date  of  the  entry  of  the  original  judgment  and  not 
from  the  time  when  it  was  ordered  to  stand  as  security. 

Motion  to  set  aside  execution,  levy  and  sale.  Appeal  from  the 
Superior  Ckmrt  of  Cook  County;  the  Hon.  Marcus  Kavanaqh.  Jud^, 
presiding.  Heard  in  this  court  at  the  October  term,  1903.  Reversed 
and  remanded.    Opinion  filed  May  12,  1904. 

F.  J.  Canty  and  A.  B.  Melville,  for  appellant. 

David  K.  Tone,  for  appellees. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

In  an  action  on  the  case  appellee  Cichowicz  recovered 
judgment  by  default  in  the  Superior  Court  of  Cook  county, 
Illinois,  against  appellant,  for  $5,000,  July  10,  1900,  and  on 
the  14th  of  that  month  said  court  gave  appellant  leave  to 
plead  instanter,  the  judgment  "to  stand  as  security,"  on 
condition  of  appellant  paying  $100  to  Cichowicz's  attorney 
and  to  Cichowicz  $250,  said  "  sums  paid  to  be  deducted  from 
any  recover3%  if  one  is  had.''  These  latter  two  sums  were 
paid  by  appellant  and  it  pleaded.  On  a  jury  trial  Cichowicz 
recovered  a  verdict  for  $3,000,  on  which  the  court  rendered 
judgment  as  of  February  1, 1902,  which,  omitting  the  formal 
parts,  is,  viz : 

"  Therefore  it  is  considered  by  the  court  that  the  judg- 
ment entered  herein  of  record  on  the  tenth  day  of  July,  A. 
D.  1900,  for  the  sum  of  five  thousand  dollars,  stand  in  as 
full  force  and  effect  as  at  the  time  of  the  rendition  thereof; 
and  the  plaintiff  herein  remitting  the  sum  of  three  hundred 
and  fifty  dollars  from  the  damages  of  three  thousand  dol- 
lars  assessed  by  the  jury  aforesaid,  it  is  further  ordered 
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that  upon  the  paj^ment  of  the  sum  of  twenty-six  hundred 
and  fifty  dollars,  with  interest  thereon  and  costs  of  suit,  the 
judgment  entered  on  the  tenth  day  of  July,  A.  D.  1900,  for 
live  thousand  dollars,  be  satisfied  in  full  of  record  and  that 
execution  thereon  be  endorsed  accordingly." 

On  a  writ  of  error  to  this  court  this  judtrment  was  re- 
versed without  remanding  the  cause,  but  before  the  writ  of 
error  was  sued  out  Cichowicz  caused  an  execution  to  be 
issued  March  20,  1902,  which  was  placed  in  the  sheriff's 
hands  May  16,  1902,  and  after  demand  on  appellant  to  pay 
the  same  or  turn  out  property,  was,  on  June  17, 1902,  levied 
bj'^  the  sheriff  on  lots  1  and  2  in  Putnam  and  Bishop's  sub- 
division (fully  described  in  the  record  and  all  subsequent 
proceedings  under  the  execution).  The  sheriff  proceeded 
regularly  in  due  form  of  law  and  according  to  the  statute 
in  such  case  made  and  provided,  and  sold  said  real  estate  at 
public  sale  to  the  appellee  Wenham  for  $2,990,  the  same 
being  in  full  of  said  judgment  execution  and  costs, and  issued 
to  him  the  usual  sheriff's  certificate  of  sale  on  July  15, 1902. 
The  amount  of  said  bid,  less  costs,  was  paid  over  to  the  ap- 
pellee Tone,  the  attorney  of  said  Cichowicz,  and  the  execu- 
tion was  returned  by  the  sheriff  satisfied  in  full. 

After  the  rendition  of  the  original  judgment  July  10, 
1900,  and  prior  to  said  July  15, 1902,  no  execution  was  issued 
thereon,  nor  were  any  proceedings  had  thereunder,  nor  was 
any  appeal  or  writ  of  error  prosecuted  therefrom,  nor  \vas 
any  injunction  issued  or  order  of  court  made  with  reference 
thereto,  except  as  above  stated. 

Prior  to  July  10, 1900,  appellant  was  the  owner  in  fee  of 
said  real  estate,  and  had  on  June  26,  1900,  agreed  to  sell  and 
convey  it  to  one  Isidora  Schmitt,  and  afterwards  on  July 
23,  1900,  did  by  warranty  deed  duly  delivered  and  recorded 
in  the  recorder's  office  of  Cook  county  that  day,  convey  the 
same  to  her  for  the  expressed  consideration  of  $75,000, 
though  the  real  consideration  was  $120,000  in  bonds  which 
were  worth  at  least  $60,000.  The  sale  and  conveyance  of 
said  lots  by  appellant  to  Schmitt  was  a  honajid^  transac- 
tion, and  neither  she  nor  any  one  representing  her  had  any- 
actual  notice  of  said  judgment  or  any  proceedings  tberoi 
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under.  Before  the  time  for  redemption  from  said  sheriff's 
sale,  and  on  May  4,  1903,  appellant,  on  due  notice  to  all 
said  appellees,  moved  said  Superior  Court  to  set  aside  said 
execution,  the  levy  and  sale  thereunder,  and  the  sheriff's 
certificate  of  sale,  and  in  support  of  such  motion  offered 
evidence  showing,  among  other  things  of  minor  importance 
not  necessary  to  be  here  stated,  the  above  facts.  The  mo- 
tion was  denied  and  this  appeal  taken,  but  in  the  same 
order  the  court  restrained  the  sheriff,  pending  the  appeal, 
from  issuing  any  deed  on  the  certificate  or  paying  out  any 
redemption  money  thereon  which  might  come  to  his  hands, 
and  said  Wenham  from  taking  out  any  sheriff's  deed  based 
on  said  sale. 

The  first  question  presented  is  the  contention  by  appel- 
lees, also  made  in  the  Superior  Court,  that  the  latter  court 
had  no  jurisdiction  under  appellant's  motion  to  dispose  of 
the  rights  of  Wenham,  who  is  claimed  to  be  an  innocent 
bona  fide  purchaser  at  a  judicial  sale,  and  that  appellant's 
remedy,  if  any,  was  by  bill  in  equity.  The  cases  cited  in 
support  of  the  contention  are  different  from  the  case  at  bar, 
in  that  they  involve  a  trial  of  the  title  which  the  purchaser 
had  acquired  by  a  deed  issued  to  him  based  on  a  judicial  sale. 

A  court  of  law  may  exercise  equitable  jurisdiction  over 
its  process,  and  before  a  deed  has  issued  set  aside  an  execu- 
tion sale  and  the  certificate  of  sale  made  by  the  officer  of 
the  court,  upon  motion  made  before  the  time  for  redemp- 
tion expires  and  upon  notice  to  the  purchaser  and  parties 
to  the  action.  Mason  v.  Thomas,  24  111.  2S6;  Roberts  v. 
Clelland,  82111.  538-41;  Swiggart  v.  Harber,  4  Scam.  364- 
74;  Rigg  V.  Cook,  4  Gil.  336-48;  Oakes  v.  Williams,  107111. 
154;  Ilay  v.  Baugh,  77  111.  500-3;  Jenkins  v.  Merri weather, 
109  111.  647-50;  Shirk  v.  Gravel  Road  Co.,  110  111.  661-5. 

As  early  as  the  case  of  Swiggart  v.  Ilarber,  supra,  the 
Supreme  Court  held  that  the  court  issuing  an  execution  had 
power  to  control  it  and  the  proceedings  under  it  so  long  as 
they  were  in  fieri,  and  that  if  a  wrong  was  done  under 
process  of  the  court,  under  such  circumstances  the  court 
issuing  the  process  "  alone  possessed  the  power  to  correct 
the  evil" 
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In  the  Jenkins  case,  supra^  the  court  in  considering  a 
question  of  irregularity  in  proceedings  under  an  execution 
by  a  sheriff,  after  a  deed  had  been  issued,  and  whether  it 
was  necessary  to  resort  to  equity  in  that  case,  in  substance 
states  the  effect  of  the  previous  decisions  of  the  Supreme 
Court  as  to  the  powers  of  a  court  of  law  and  of  equity  in  such 
cases,  before  as  well  as  after  the  sheriff's  deed  had  issued,  as 
follows :  "  Courts  of  record  exercise  the  power  to  control 
their  process  as  long  as  the  proceeding  is  in  fieri.  This  was 
the  conaraon  law  practice,  which  has  always  prevailed  in 
the  courts  of  this  state.  Under  that  practice  the  court 
may,  on  proper  groundSjWithdraw  and  quash  executions  and 
other  writs,  and  no  doubt  set  aside  sales  of  real  estate  be- 
fore they  have  ripened  into  titles;  but  it  has  never  been  the 
practice,  on  motion,  in  this  jurisdiction,  to  set  aside  deeds 
or  divest  title  when  the  sale  has  ripened  into  a  deed  and 
the  title  has  vested,  and  all  antecedent  writs  and  process 
have  performed  their  functions  and  have  become  fujictus 
officioy 

We  are  of  opinion  that, the  Superior  Court,  on  the  law 
side  onl^*^,  had  jurisdiction  to  correct  the  wrong,  if  any, 
done  to  appellant  under  the  motion  made  by  it. 

The  claim  that  Wenham  is  a  lonafide  purchaser  is  not 
tenable.  He  cannot  be  such  in  law,  although  he  purchased 
in  entire  good  faith  without  any  actual  knowledge  of  the 
purchase  by  Schmitt  or  the  fact  that  no  execution  issued 
on  the  original  judgment  within  one  year  from  its  rendi- 
tion, and  paid  his  money  in  the  belief  that  he  would  get  a 
perfectly  good  title  to  the  property  in  case  it  was  not  re- 
deemed. He  is  chargeable  with  notice  of  the  facts  dis- 
closed by  the  record  of  the  proceedings  in  the  case  which 
resulted  in  the  judgment  and  under  which  he  derived  his 
interest,  if  any.  In  other  words,  he  had  constructive  notice 
of  the  fact  that  no  execution  had  been  issued  within  one 
year  of  the  rendition  of  the  judgment  against  appellant, 
and  of  the  order  of  court  when  appellant  was  given  leave 
to  plead,  and  is  not  an  innocent  purchaser.  He  is  in  the 
same  position  as  Cichowicz  would  have  been  had  he  been 
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the  purchaser.  Bowman  v.  People,  82  111.  246;  Roberts  v. 
Clelland,  82  III.  538-41;  Powell  v.  Rogers,  105  III.  318; 
Webber  v.  Clark,  136  III.  256-70;  Huber  v.  Hess,  191  111. 
305-18;  Bruschke  v.  Wright,  166  III.  183-91;  Lightcap  v. 
Bradley,  186  III.  510-29. 

In  the  Bowman  case,  supra^  the  court  considered  the 
question  as  to  whether  the  interest  acquired  ty  a  purchaser 
of  land  at  a  sheriff's  sale  was  subject  to  levy  and  sale  un- 
der the  statute  which  makes  "  all  legal  and  equitable  rights 
and  interests"  in  real  estate  subject  to  levy  and  sale.  The 
court  said  :  "  We  are  of  opinion  it  is  neither  a  legal  nor 
equitable  estate  in  the  land  itself  before  the*  lapse  of  the 
period  allowed  the  judgment  debtor  for  redemption.  Pre- 
vious to  that  time  he  has  no  absolute  right  in  thepremises. 
At  most  it  is  a  mere  inceptive  interest  in  the  soil,  but,  be- 
ing contingent,  it  may  never  become  an  absolute  title  to 
the  estate."  To  the  same  effect  in  principle  are  the  later 
cases  of  Bruschke  and  Lightcap,  in  the  latter  of  which 
cases  the  rights  of  a  purchaser  at  judicial  sale  were  very 
thoroughly  considered.  In  the  Roberts  case,  the  court,  in 
considering  the  rights  of  an  assignee  to  a  certificate  of 
purchase,  said  :  "An  innocent  purchaser  is  one  that  has 
the  legal  title  to  property  and  has  paid  therefor  a  valuable 
consideration,  without  notice  of  defects  or  vices  in  the 
title,"  and  held  that  such  an  assignee  was  not  an  innocent 
purchaser. 

In  the  Webber  case  the  court  considered  the  rights  of  a 
purchaser  at  an  assignee's  sale  in  bankruptcy,  and  said : 
"A  party  purchasing  at  a  judicial  sale  is  chargeable  with 
notice  of  such  material  facts  as  the  record  of  the  proceed- 
ings under  which  he  derived  title  discloses,  and  he  will  be 
presumed  to  have  examined  the  same  before  becoming  a 
purchaser,"  and  held  that  the  purchaser  at  an  assignee's 
sale  was  chargeable  with  notice  of  facts  which  were  dis- 
closed by  the  bankruptcy  proceeding.  This  ruling  is  re- 
affirmed in  the  Huber  case,  supra. 

We  conclude  from  these  authorities  that  Wenham  must 
be  held  to  have  known  that  no  execution  had  issued  within 
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one  year  from  the  rendition  of  the  original  judgment,  and 
that  the  order  of  the  court  in  regard  thereto  was  that  this 
judgment  "  stand  as  security." 

The  statute  of  this  state  (Hurd,  ch.  77,  sec.  1)  in  regard 
to  judgments,  made  the  judgment  in  question  a  lien  against 
said  real  estate  for  a  period  of  seven  years  from  July  10, 
1900,  provided  an  execution  was  issued  thereon  within  one 
year  from  that  date,  and  was  delivered  to  the  officer  to  be 
executed.  If  no  execution  was  issued  within  that  year,  then 
the  lien  ceased,  unless  it  was  kept  alive  by  the  order  of  the 
court  giving  appellant  leave  to  plead  and  directing  that  the 
judgment  "stand  as  security,"  entered  July  14, 1900,  which, 
it  is  claimed,  had  the  effect  of  restraining  the  plaintiff  Cich- 
owicz from  issuing  an  execution  from  the  date  it  was  en- 
tered up  to  February  1,  1902.  Section  2  of  said  statute  on 
Judgments  is  as  follows: 

"  When  the  party  in  whose  favor  a  judgment  is  rendered 
is  restrained,  by  injunction  out  of  chancery,  or  by  appeal, 
or  by  the  order  of  a  judge  or  court,  or  is  delayed,  on  ac- 
count of  the  death  of  the  defendant,  either  from  issuing 
execution  or  selling  thereon,  the  time  he  is  so  restrained  or 
delaj'ed  shall  not  be  considered  as  any  part  of  the  time 
mentioned  in  sections  1  or  6  of  this  act." 

Under  a*  former  statute  which  made  a  judgment  a  lien 
upon  real  estate  for  seven  years  after  the  last  day  of  the 
term  of  court  at  which  it  was  rendered,  provided  an  execu- 
tion should  be  issued  thereon  within  one  year  after  the 
judgment  was  rendered,  it  was  held,  in  the  case  of  Fitts  v. 
Davis,  42  III.  391-4,  that  unless  an  execution  was  sued  out 
within  a  year,  the  lien  was  gone  and  a  purchaser  at  a  sale 
made  under  an  execution  subsequently  issued  got  no  title 
as  against  purchasers  of  the  real  estate  sold  prior  to  the 
issuance  of  the  execution  and  after  the  lapse  of  one  year 
from  the  rendition  of  the  judgment.  To  the  same  effect 
are  Harris  v.  Cornell,  80  111.  55-66;  Hernandez  v.  Drake, 
81  111.  34-9;  St.  J.  Mfg.  Co.  v.  Daggett,  84  111.  557-60. 

The  provision  under  the  present  statute  with  regard  to 
the  issuance  of  executions  in  order  to  preserve  the  lien  of 
the  judgment,  is  substantially  the  same^  and  has  been  sim- 
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ilarly  construed  by  the  Supreme  Court.  Dobbins  v.  First 
Nat'l  Bank,  112  111.  553-65;  Pease  v.  Ritchie,  132  111.  645; 
Kirby  v.  Runals,  140  111.  289-97. 

The  crucial  question,  as  it  seems  to  us,  is  whether  the 
order  of  court  that  the  judgment  "  stand  as  security  "  had 
the  effect  of  preventing  the  issuance  of  an  execution,  at 
anj'^  time  after  it  was  entered,  until  the  order  of  February 
1, 1902,  hereinabove  quoted  was  made.  We  are  of  opinion, 
after  careful  consideration  of  the  statute  and  the  authori- 
ties cited  by  the  respective  counsel,  that  the  order  of  July 
14,  1900,  did  not  prevent  the  issuance  of  an  execution.  It 
is  concededby  counsel  for  appellant  that  so  far  as  he  can 
find  the  question  has  not  been  directly  decided  by  any 
court  of  review  in  this  state.  It  has  been  held  by  the  Su- 
preme Court  (P<arr  v.  Van  Home,  40  111.  122)  that  after  a 
judgment  had  been  rendered,  a  motion  for  a  new  trial,  by 
the  judgment  debtor,  did  not  have  the  effect  of  staying  an 
execution  or  proceedings  upon  the  judgment.  So,  also,  it 
was  held  (Robinson  v.  Chesseldine,  4  Scam.  332)  that  in  the 
case  of  a  motion  to  set  aside  an  execution  and  levy  there- 
under, if  ^  stay  was  desired,  an  orcier  to  that  effect  should 
be  obtained.  See,  also,  Branigan  v.  Rose,  3  Gil.  123-30,  in 
Avhich  it  was  held  that  the  plaintiff  had  a  right  to  issue 
execution  after  appeal  prayed  and  before  it  had  been  jier- 
fected.  Cases  cited  by  appellant's  counsel  from  other  juris- 
dictions give  us  no  aid  in  determining  the  question.  They 
decide  no  more  than  that  on  an  application  to  set  aside  a 
judgment  or  vacate  proceedings  under  it,  if  a  stay  is  de- 
sired it  must  be  asked  and  the  court  order  it. 

For  appellees  it  is  claimed  that  the  cases  of  Dulle  v. 
Lally,  64  111.  App.  292,  affirmed  167  111.  485-8,  and  Rock 
Island  Kat.  Bank  v.  Thompson,  173  III.  593,  establish  their 
claim  that  the  order  of  July  14,  1900,  operated  as  a  stay. 
An  examination  of  these  cases  shows  that  no  question  as 
to  a  judgment  being  stayed  or  suspended  arose  in  either  of 
them.  In  the  Dulle  case  the  order  was  somewhat  similar 
to  the  order  here,  and  all  that  was  decided  by  the  Appellate 
Court  is  that  the  defendant  waived  all  errors  intervening 
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prior  to  the  time  he  obtained  leave  to  plead  by  pleading  to 
the  merits;  that  it  was  not  error  for  the  court  to  refuse 
leave  to  the  defendant  to  file  a  plea  to  the  Statute  of  Lim- 
itations after  he  had  closed  his  case  upon  a  hearing  on  the 
merits;  and  that  instead  of  setting  aside  a  judgment  in  such 
a  case,  it  was  the  better  practice  merely  to  give  leave  to 
plead  and  let  the  judgment  stand,  so  that  the  plaintiff's  lien 
might  be  preserved,  and  he  would  by  that  means  be  en- 
titled to  interest  during  the  time  between  the  rendition  of 
the  original  judgment  and  the  final  judgment  of  the  court, 
after  a  trial  on  the  merits.  It  is  true,  the  court  construed 
the  order  as  having  the  effect  of  permitting  the  judgment 
to  stand  as  security  and  "  in  every  respect  be  effectual 
against  him,  except  as  to  enforcing  it."  We  think  it  was 
unnecessary  for  the  decision  of  the  questions  before  it  for 
the  coart  to  ase  this  languao^e  in  the  opinion,  and  we  think 
that  in  so  far  as  it  may  be  said  that  it  sustains  the  appellees' 
contention,  the  decision  should  be  modified.  Such  a  hold- 
ing should  not,  in  any  event,  have  the  effect  of  overruling 
the  plain  mandate  of  the  statute.  The  Appellate  Court 
was  affirmed  by  the  Supreme  Court,  but  the  only  effect 
given  to  the  order  in  question  by  the  Supreme  Court  was 
that  it  left  in  force  the  original  judgment  to  the  amount  of 
the  jury's  verdict  rendered  on  the  hearing  on  the  merits, 
with  interest  from  the  date  of  the  original  judgment.  The 
Thompson  case  simply  construes  said  section  2  of  the  stat- 
ute, and  holds  that  a  writ  of  error  and  supersedeas  has  the 
effect  under  the  statute  of  staying  a  judgment  the  same  as 
an  appeal,  that  the  time  during  which  a  supersedeas  oper- 
ates is  not  to  be  considered  as  any  part  of  the  year  men- 
tioned in  the  statute  within  which  execution  must  issue  in 
order  to  preserve  the  lien.  AVe  think  neither  of  these  cases 
sustains  appellees'  contention.  We  are  of  opinion  that 
the  original  judgment  of  July  10,  1900,  remained  in  full 
force,  and  its  enforcement  was  not  stayed  by  the  order  of 
July  14,  1900;  also  that  plaintiff's  lien  ceased  by  a  failure 
to  issue  an  execution  and  deliver  it  to  the  officer  to  execute 
within  one  year  from  the  rendition  of  that  judgment.    The 
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order  of  court  to  have  the  effect  of  overruling  the  plain 
provision  of  the  statute,  which  requires  an  execution  to 
issue  within  one  year  in  order  to  preserve  the  lien  of  a  judg- 
ment, should  be  plain  and  specific  that  the  judgment  be 
stayed.  This  order  is  not  clear  in  that  regard.  In  fact  we 
think  the  issuance  of  an  execution,  placing  it  in  the  officer's 
hands,  could  not  be  held  to  violate  any  of  its  terms.  Such 
action,  had  it  been  taken  on  behalf  of  Cichowicz,  would  have 
preserved  the  lien  of  the  judgment  until  the  order  of  Feb- 
ruary 1,  1902,  was  made. 

Other  questions,  discussed  by  counsel  for  both  parties, 
need  not  be  considered,  for  the  reason  that  the  views  ex- 
pressed are  sufficient  for  a  decision  of  this  appeal.  Being 
of.  opinion  that  the  order  of  July  14,  1900,  did  not  have  the 
effect  of  staying  the  issuance  of  execution  upon  the  original 
judgment,  it  follows  that  the  failure  to  issue  execution 
thereon  until  March  20,  1902,  had  the  effect  to  deprive  the 
plaintiff  Cichowicz  of  any  lien  under  the  judgment  after  the 
lapse  of  one  year  from  July  10,  1900.  This  lien  was  not 
revived  by  the  issuance  of  the  execution  March  20,  1902, 
and  its  levy  thereafter  upon  the  property,  because  said 
Schmitt,  before  the  execution  was  issued,  became  the  pur- 
chaser thereof  in  good  faith  and  for  a  valuable  considera- 
tion by  her  paid  to  appellant,  and  received  appellant's  war- 
ranty deed  conveying  the  same  to  her,  which  was  recorded 
July  23,1900.  The  appellee  Wenham  took  nothing  by  his 
purchase  at  the  sheriff's  sale,  and  the  motion  of  appellant 
should  have  been  allowed. 

The  order  of  the  Superior  Court  denying  appellant's  said 
motion  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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Samuel  D*  Thompson,  Secretary,  etc.,  t,  American  Per-    |eii4   137| 
cheron  Horse  Breeders'  &  Importers'  Association. 
Gen.  No.  11,2S6. 

1.  Hearing— to^cn  time  of,  waived.  It  cannot  be  urged  upon  appeal 
that  a  motion  to  dissolve  an  injunction  was  heard  at  an  improper  time, 
where  such  objection  was  neither  made  nor  suggested  in  the  trial  court. 

2.  Rules  of  trial  court— ii?^en,  not  considered  upon  appeal 
Where  the  rules  of  the  trial  court  relied  upon  in  support  of  an  assign- 
ment of  error  were  not  offered  in  evidence,  they  will  not  be  considered 
upon  appeal;  nor  does  the  statement  of  the  trial  judge  that  he  is  famil- 
iar with  such  rules  make  them  a  part  of  the  record  so  as  to  avail  on 
appeal. 

3.  Change  op  venue— toTi^n  application  for,  comes  too  late.  An 
application  for  a  change  of  venue  should  be  made  at  the  earliest  possi- 
ble moment,  and  comes  too  late  where  presented  after  asking  for  a 
postponement  of  the  matter  pending  before  the  court. 

4.  Dismissal  for  want  of  equity— when,  erroneous,  upon  dissolv- 
ing a  preliminary  injunction.  Where  a  preliminary  injunction  has 
been  issued  upon  a  bill  of  complaint,  which,  before  final  hearing,  is  dis- 
solved, a  motion  by  the  complainant  to  dismiss  the  bill  should  be 
allowed  where  there  is  no  cross- bill  on  file  and  the  answer  of  the  defend- 
ant asks  no  affirmative  relief. 

5.  Prayer  for  general  relief— u7/ia^  may  be  granted  under. 
Under  a  prayer  for  general  relief,  whatever  relief  is  justified  by  the 
allegation  of  the  bill  and  the  proof,  may  be  awarded. 

Proceeding  for  injunction,  discovery  and  accounting.  Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hon.  Charles  A.  Bishop,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1903.  Reversed 
and  remanded  with  directions.    Opinion  filed  May  12,  1904. 

Gordon  A.  Eamsay,  for  appellant;  Gborgb  P.  Meerick, 
of  counsel. 

Hopkins,  Dolph,  Peffers  &  Hopkins  and  Longenecker 
&  Longenecker,  for  appellee. 

Mr,  Justice  Windes  delivered  the  opinion  of  the  court. 

Ap]iellant,on  a  sworn  bill  filed  February  20,  1903,  in  the 
Circuit  Court  against  appellee,  a  corporation  organized  and 
existing  under  the  laws  of  Illinois,  that  day  obtained  an  ex 
parte  injunction  as  prayed  by  the  bill    After  a  general  and 


Digitized  by 


Google 


132  Appellate  Courts  of  Illinois. 

Vol.  114.]  Thompson  v,  Am.-^orse  Breeders*  &  Importera*  Ass'n. 

special  demurrer  to  the  bill  was  overruled,  the  defendant, 
the  appellee,  filed  a  sworn  answer  and  moved  to  dissolve 
the  injunction,  which  motion  was  heard  upon  the  bill  and 
answer  and  affidavits  in  support  of  the  bill  and  answer,  re- 
spectively, and  the  injunction  dissolved  May  18,  1903,  the 
court  at  the  same  time  giving  appellee  leave  to  file  a  suo^- 
gestion  of  damages  instanter,  which  was  done.  Thereafter, 
appellant  moved  to  dismiss  the  bill  without  prejudice,  and 
appellee  made  a  cross-motion  to  dismiss  the  bill  for  want  of 
equity.  No  cross-bill  was  filed,  nor  does  the  answer  ask 
affirmative  relief.  The  court  denied  appellant's  motion,  but 
granted  the  motion  of  appellee  and  entered  a  decree  to  that 
eflFect,  based  upon  said  motions,  reserving  the  cause,  how- 
ever, only  for  the  purpose  of  determining  the  amount  of 
said  damages.  After  a  recitation  of  the  motions  the  decree 
finds  "  that  there  is^no  equity  in  complainant's  bill."  From 
this  decree  this  appeal  is  taken.  Subsequently  the  court 
assessed  the  damages  of  appellee  at  $500,  from*  which  a 
separate  appeal  was  prayed  and  allowed,  but  is  not  here 
involved. 

Certain  preliminary  matters  presented  by  counsel  will 
first  be  considered. 

First,  it  is  claimed  that  under  the  notice  given  of  the 
motion  to  dissolve,  'the  motion  should  not  have  been  heard 
on  May  15,  1903,  and  under  the  rules  of  the  Circuit  Court, 
Judge  Bishop,  a  judge  of  the  Sixteenth  Judicial  District  of 
Illinois,  holding  a  branch  of  the  Circuit  Court  of  Cook 
county,  had  no  right  to  hear  the  motion. 

The  notice  of  the  motion  was  given  to  appellant's  coun- 
sel May  13, 1903,  that  the  motion  to  dissolve  the  injunction 
would  be  called  up  before  Judge  Bishop  on  Friday,  June 
15,  1903,  at  ten  A.  m.  Appellant's  counsel  appeared  before 
Judge  Bishop  on  May  15,  1903,  in  the  morning  (but  what 
time  does  not  appear),  and  asked  that  the  hearing  of  the 
motion  be  deferred  until  affidavits  of  certain  non-resident 
witnesses  in  support  of  the  bill  could  be  obtained,  and 
stated  that  his  clients  were  **all  out  of  town."  He  made 
no  suggestion  nor  objection  to  the  court  that  the  motion 
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was  being  called  up  before  the  time  named  in  the  notice, 
and  should,  in  our  opinion,  be  held  to  have  waived  any 
error  in  this  regard  because  of  the  notice. 

That  Judge  Bishop  did  not  proceed  in  compliance  with 
the  rules  of  the  Circuit  Court,  is  a  matter  not  presented  by 
the  record,  since  no  rules  of  the  Circuit  Court  are  shown  by 
the  i-ecord,  except  that  it  appears  appellant's  counsel  stated 
to  said  judge  that  the  Circuit  Court  had  certain  rules,  which 
he  proceeded  to  read.  The  rules  were  not  offered  in  evi- 
dence, and  did  not  thus  become  a  part  of  the  record.  The 
statement  of  the  judge,  subsequently,  that  he  was  familiar 
with  the  rules,  did  not  make  them  a  part  of  the  record. 
Davis  V.  R.  R.  Co.,  170  III.  595-9;  Dahms  v.  Moore,  10763 
of  this  court,  not  reported. 

Second,  it  is  claimed  that  the  court  erred  in  denying  a 
petition  made  by  appellant  for  a  change  of  venue,  which 
was  filed  and  presented  to  the  court  after  the  application 
of  appellant's  counsel  to  the  court  to  defer  the  hearing  of 
the  motion  to  dissolve  the  injunction  until  he  could  obtain 
the  affidavits  of  certain  non-resident  witnesses,  had  been 
denied.  Waiving  all  questions  of  sufficiency  of  the  petition 
for  change  of  venue,  we  are  of  opinion  the  court  did  not 
err  in  denying  it,  for  the  reason  that  it  came  too  late,  because 
not  presented  before  asking  the  court's  indulgence  to  pre- 
pare for  the  hearing  of  the  motion  to  dissolve.  An  appli- 
cation for  a  change  of  venue  should  be  made  at  the  "  earli- 
est possible  moment."  Hudson  v.  Hanson,  75  III.  198-9; 
Richards  y.  Greene,  78  111.  525-8;  McClelland  v.  McClelland, 
176  III.  93. 

The  only  remaining  question  is  whether  the  chancellor 
erred  in  denying  appellant's  motion  to  dismiss  the  bill,  and 
in  dismissing  the  bill  for  want  of  equity.  It  is  clear  from 
the  record  that  there  was  no  final  hearing  of  the  case  upon 
evidence,  but  the  decree  was  rendered  in  response  to  appel- 
lee's motion  to  dismiss  the  bill  for  want  of  equity.  The 
record  shows,  besides  what  has  been  stated,  that  after  the 
injunction  was  dissolved  on  May  18,  1903,  appellant  moved 
the  court  to  dismiss  the  bill,  but  the  motion  was  denied. 
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The  same  day  appellant's  solicitor  gave  notice  to  appellee's 
solicitor  that  he  would,  on  May  21, 1903,  move  the  court  to 
dismiss  the  bill  "without  prejudice."  This  motion  was 
called  up  for  hearing  on  said  May  21,  when  it  appears 
that  appellee's  counsel  argued  that  because  the  bill  was  for 
an  injunction  only,  which  had  been  dissolved,  thus  deter- 
mining that  there  was  no  equity  in  the  bill,  that  was  the 
end  of  the  case,  and  the  court  should  not  dismiss  the  bill 
on  the  complainant's  motion.  The  chancellor  deferred  the 
further  hearing  of  the  motion  to  May  23,  when  the  appel- 
lee interposed  its  cross-motion  to  dismiss  the  bill  for  want 
of  equity.  Without  further  argument  or  hearing,  so  far  as 
shown  by  the  record,  the  complainant's  motion  was  over- 
ruled, the  defendant's  motion  sustained,  and  the  decree  in 
question  rendered. 

The  chancellor  evidently  proceeded  upon  the  theory  that 
after  a  dissolution  of  the  injunction  the  case  was  ended,  and 
it  was  his  duty  to  dismiss  the  bill,  so  as  to  make  an  end  of  the 
litigation  or  have  the  case  reviewed  in  an  appellate  tribunal, 
while  the  appellant's  wish  was,  apparently,  to  abandon  that 
bill  without  prejudice  and  file  another,  as  was  later  done  in 
the  Superior  Court.  We  are  of  opinion  the  chancellor  erred 
iti  denying  appellant's  motion. 

There  having  been  no  final  hearing  of  the  case,  but  only 
a  hearing  of  appellee's  motion  to  dissolve  the  injunction, 
and  there  being  no  cross-bill  on  file,  and  the  answer  asking 
no  aflSrmative  relief,  the  complainant  had  a  right  to  dismiss 
his  bill  without  prejudice  at  his  own  costs.  The  costs  would 
be  adjudged  against  him  as  a  matter  of  course.  Mohler  v. 
Wiltberger,  74  111.  163;  Blair  v.  Reading,  99  111.  600-12; 
Reilly  v.  Reilly,  139  111.  180-3;  Langlois  v.  Matthiessen,  155 
111.  230;  Bates  v.  Skidmore,  170  111.  233. 

In  the  Mohler  case  this  question  was  presented.  The 
court  say  :  "  We  understand  the  practice  to  be  well  settled 
that  the  complainant,  at  any  time  prior  to  a  decree,  has  the 
right,  unless  a  cross-bill  has  been  filed,  to  control  the  for- 
tunes of  his  own  bill  and  dismiss  it  as  a  matter  of  course." 
The  rule  thus  stated  is  reaffirmed  in  the  other  cases  cited, 
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with  the  modification  that  the  dismissal  should  be  "  on 
payment  of  costs."  It  was  also  held  in  the  Bates  case  that 
it  is  immaterial  whether  the  order  contains  or  does  not 
contain  the  words  "without  prejudice,"  so  far  as  concerns 
its  effect  as  a  bar  to  a  new  proceeding.  The  court  also  in 
the  Bates  case  recognizes  that  "some  authorities  hold  that 
the  propriety  of  permitting  the  complainant  to  dismiss  liis 
bill  without  prejudice  rests  in  the  sound  discretion  of  the 
court,"  though  it  does  not  modify  the  rule  previously  laid 
down  by  the  Supreme  Court — but  held  that  on  the  record 
there  was  no  showing  that  prejudice  would  result  to  the 
defendant  in  allowing  the  complainant's  motion  to  dismiss 
the  bill.  So  in  this  case  no  prejudice  would  result  to  ap- 
pellee from  the  allowance  of  appellant's  motion,  since  it 
must  have  been  at  his  costs  (it  was  not  asked  without 
costs),  and  the  cause  could  have  been  retained,  as  it  was,  on 
the  allowance  of  appellee's  motion,  for  the  purpose  of  de- 
termining the  damages  suffered  by  appellee  because  of  the 
injunction. 

If  it  be  said  that  appellant  could  not  be  prejudiced  by 
the  denial  of  his  motion  because  the  bill  did  not  show  any 
equity,  and  that  the  chancellor  was  right  in  dismissing  the 
bill  for  want  of  equity  for  that  reason,  and  because  the  bill 
was  for  an  injunction  only,  the  injunction  having  already 
been  dissolved,  the  answer  is,  that  by  the  action  of  the 
chancellor  appellant  was  denied  an  absolute  right,  namely, 
to  seek  another  forum  and  to  file  another  bill,  which  would 
present  a  case  cognizable  in  equity,  if  this  bill  did  not  show 
such  a  case,  a  matter  which  we  need  not  and  do  not  decide. 
Also  it  is  not  true  that  the  bill,  on  its  face,  is  for  an  injunc- 
tion only.  It  is  true  it  contains  no  prayer,  excej)t  for  an 
injunction  and  for  general  relief,  but  it  contains  allegations 
which  if  true  (and  for  the  purposes  of  this  decision  they 
must  be  assumed  to  be  true),  would  justify  the  granting  of 
relief  to  appellant.  The  prayer  for  special  relief  in  a  bill 
may  be  denied  and  yet  under  a  prayer  for  general  relief 
whatever  relief  is  justified  by  the  allegations  of  the  bill  and 
the  proof  may  be  awarded.  Gibbs  v.  Da  vies,  168  111.  205; 
Village  of  Winnetka  v.  Ry.  Co.,  204  111.  207-305.     AVhena 
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bill  is  dismissed  for  want  of  equity  on  motion,  and  without 
a  final  hearing,  the  question  presented  on  appeal  from  the 
decree,  whether  the  bill:  prays  for  an  injunction  only  or 
other  relief,  is,  does  the  bill  show  equity  on  its  face. 
Williams  v.  Chicago  Ex.  Co.,  188  111.  27-33,  and  cases  cited; 
Goddard  v.  C.  &  N.  W.  Ry.  Co.,  202  111.  3G2-6.  This  ques- 
tion we  do  not  decide,  because  the  error  in  denying  com- 
plainant's motion  to  dismiss  is  a  sufficient  reason  for  a 
reversal. 

The  decree  is  reversed,  the  cause  remanded,  and  the  Cir- 
cuit Court  is  directed,  in  case  the  complainant  should  renew 
his  motion,  to  dismiss  the  bill  at  complainant's  costs,  with  a 
reservation  of  "the  question  of  alleged  damages  by  reason 
of  the  issuing  of  the  injunction;  or,  if  such  motion  is  not  re- 
newed, then  that  the  Circuit  Court  take  such  other  and 
further  proceedings  as  equity  may  require. 

lieversed  and  remanded  with  directions. 


American  Percheron  Horse  Breeders'  Association,  et  al., 

v.  American  Percheron  Horse  Breeders'  &  Importers' 

Association. 

Gen.  No.  11,2S0. 

1.  Former  adjudication— w/? en,  binding.  Tlie  p:enernl  rule  is,  that 
in  order  that  a  former  adjudication  should  be  binding,  tliere  must  be 
identity  of  parties,  subject-matter  and  relief  sought. 

2.  Former  AVJvmcATioii— when  identHy  of  j^arties  appears.  Where 
the  former  adjudication  relied  upon  was  in  a  cause  in  which  the  bill 
was  filed  by  a  voluntary  association  through  an  officer  duly  authorized 
to  act  in  its  behalf,  the  decree  entered  therein  is  binding  upon  the  indi- 
vidual members  of  such  voluntary  association  in  a  subsequent  proceed- 
ing brought  by  them  upon  the  same  subject-matter. 

Proceeding  for  injunction,  discovery  and  accounting.  Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1903.  Affirmed. 
Opinion  filed  May  12,  1904. 

Gordon  A.  Ramsay,  for  appellants;  Elbridge  IIanecy 
and  George  P.  Mkrrick,  of  counsel. 
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Hopkins,  Dolph,  Pkffers  &  Hopkins  and  Lonoenecker 
&  Lonoenecker,  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  appellants,  the  American  Percheron  Horse  Breeders' 
Association,  a  voluntary  association,  besides  twelve  persons 
named  who  are  all  the  officers  and  directors  of  said  asso- 
ciation, and  three  of  whom  constitute  a  committee  duly 
authorized  to  represent  the  association  and  all  of  its  mem- 
bers, brought  a  bill  on  behalf  of  themselves  and  all  the 
members  of  said  association  against  the  appellee,  a  corpora- 
tion organized  and  existing  under  the  laws  of  Illinois,  for 
an  injunction,  discovery  and  accounting  and  for  general  re- 
lief. The  bill  is  supported  by  the  affidavits  of  five  different 
persons,  officers  and  members  of  said  voluntary  association. 
An  injunction  was  issued  according  to  the  prayer  of  the  bill. 
The  appellee  pleaded  a  former  adjudication  of  the  same 
matters  set  out  in  this  bill  under  a  bill  filed  in  the  Circuit 
Court  of  Cook  county,  Illinois,  by  Samuel  D.  Tiiompson 
(one  of  the  appellants  here)  as  a  member  of  said  voluntary 
association  and  as  secretary  thereof,  and  on  behalf  of  said 
voluntary  association.  The  appellants  replied  to  the  plea 
and  the  cause  was  heard  upon  these  pleadiugs  and  appellee's 
motion  to  dissolve  the  injunction  and  dismiss  the  bill,  and 
upon  documentary  evidence  showing  all  the  pleadings  and 
proceedings  in  the  said  suit  in  the  Circuit  Court.  The 
chancellor  sustained  the  plea  and  entered  a  decree  dissolv- 
ing the  injunction  and  dismissing  the  suit,  but  reserving  the 
cause  upon  a  suggestion  of  damages  by  appellee  for  the 
purpose  of  determining  such  damages.  From  this  decree 
this  appeal  is  taken. 

The  bill  and  all  the  proceedings  in  the  Circuit  Court 
which  were  offered  on  the  hearing,  so  far  as  necessary  to  an 
understanding  of  this  case,  are  set  out  in  our  opinion  this 
day  filed  in  an  appeal  from  the  decree  rendered  in  the  Cir- 
cuit Court,  to  which  we  make  reference.  (^1  ?*/<?,  p.  131.) 
They  fully  sustain  the  decree  of  the  chancellor  herein, 
which  in  effect  finds  that  said  Samuel  D.  Thompson  as 
secretary  and  member  of  said  voluntary  association,  filed  the 
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said  bill  in  the  Circuit  Court  on  February  20,  1903,  (more 
than  five  months  before  this  bill  was  filed,)  on  behalf  of 
himself  and  the  members  of  said  voluntary  association 
against  appellee  here,  and  thereby  alleged  the  same  matters 
and  things  as  are  set  forth  in  the  bill  in  this  cause,  and 
asked  for  and  prayed  the  same  relief  in  effect  as  is  asked 
for  and  prayed  in  the  bill  in  this  case;  that  the  said  Circuit 
Court  bill  was,  by  decree  of  that  court,  dismissed  for  want 
of  equity,  and  that  decree  still  remains  in  full  force  and 
effect. 

If  there  could  be  said  to  be  a  difference  between  the  two 
bills,  it  is  only  in  the  parties  and  the  relief  prayed.  The 
subject-matter  and  allegations  of  both  bills  are  clearly  the 
same  in  substance.  The  proof  is  that  the  first  bill  was  by 
Thompson,  the  secretary  and  a  member  of  said  voluntary 
association,  in  his  own  behalf  and  in  behalf  of  3,000  and 
more  members  of  said  association,  and  on  behalf  of  said 
association,  while  the  second  bill  is  by  the  association,  its 
officers  and  directors  (naming  them  and  including  said 
Thompson)  and  a  committee  of  three  (also  including  said 
Thompson)  authorized  to  represent  the  association  and  to 
commence  the  suit,  and  who  sue  on  behalf  of  themselves 
and  all  the  members  of  the  association.  The  appellee  was 
the  only  defendant  in  each  case.  The  relief  prayed  in  each 
case  is  in  substance  the  same,  except  that  in  this  case  there 
is  a  prayer  for  discovery  and  an  accounting  by  the  appellee. 
Both  bills  have  a  prayer  for  general  relief. 

In  order  that  a  former  adjudication  should  be  binding, 
the  general  rule  is  as  contended  by  appellants,  namely, 
there  should  be  identity  of  parties,  subject-matter  and 
relief  sought.  Smith  v.  Rountree,  185  111.  219-23;  Cramer 
V.  Wilson,  202  111.  83-92;  Baldwin  v.  Hanecy,  204  III.  281-8. 

The  subject-matter  and  allegations  of  the  two  bills  being 
the  same,  it  follows  that  all  the  relief  by  way  of  discovery 
and  accounting  could  be  given  under  the  prayer  for  gen- 
eral relief  in  the  first  bill  that  could  be  given  on  the  second 
bill.  It  is  well  settled  that  under  a  praj'-er  for  general 
relief  any  relief  may  be  given  which  is  appropriate,  or 
could  be  allowed,  under  the  allegations  of  the  bill.     The 
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defendant  in  each  case  being  the  same,  there  only  remains 
to  be  considered  the  question  of  parties  complainant.  Is 
there  such  identity  of  parties  complainant  in  the  two  bills 
as  to  make  the  former  adjudication  binding  upon  the  pres- 
ent appellants  ? 

It  is  a  general  rule  that  "all  persons  legally  or  benefl- 
cially  interested  in  the  subject-matter  of  a  suit  should  be 
and  are  necessary  parties."  Story's  Eq.  Pldgs.,  sec.  72  et 
seq.  But  the  same  author  (sec.  120)  states  certain  excep- 
tions to  this  rule,  among  others,  where  the  "  parties  are 
very  numerous,"  and  it  is  impracticable  to  bring  them  all 
before  the  court,  and  there  *' exists  a  common  interest  or  a 
common  right,  which  the  bill  seeks  to  establish  and  enforce, 
or  a  general  claim  or  privilege,  which  it  seeks  to  establish; 
or  to  narrow  or  to  take  away."  In  such  cases  the  learned 
author  ('sec.  126)  says  that  a  "bill  is  permitted  to  be  filed 
by  a  few,  on  behalf  of  themselves  and  all  others,  or  against 
a  few,  and  yet  bind  the  rights  and  interests  of  the  others." 
In  Hale,  et  al,  v.  Hale,  et  al,  146  111.  227-57,  this  state- 
ment of  the  law  is  approved,  where  the  court  was  consid- 
ering the  binding  effect  of  a  decree  upon  persons  not  par- 
ties to  the  cause  in  which  it  was  rendered  and  not  then  t7i 
esse.  To  like  effect  in  principle  are  Guilfoil  v.  Arthur,  158 
111.  600-5,  and  Fitzpatrick  v.  Rutter,  160  111.  2S2-6. 

In  Harmon  v.  Auditor,  etc.,  123  111.  122-31,  a  bill  was 
filed  by  certain  property  owners  and  taxpayers  as  repre- 
sentatives of  a  class,  though  it  did  not  formally  state  that 
it  was  filed  on  behalf  of  all  the  other  taxpayers  of  the  town, 
but  constantly  referred  to  them  and  their  interests  in  its 
allegations,  and  prayed  that  the  town  be  restrained  from 
"  collecting  any  taxes  upon  the  taxable  property  of  said 
town  of  Mount  Morris  to  pay  "  certain  bonds  described  in 
the  bill.  A  decree  rendered  in  the  case  was  held  to  be  res 
judicata  in  a  suit  subsequently  brought  by  taxpayers  and 
pro|}erty  owners  in  the  same  town  as  representatives  of  the 
same  class  for  whose  benefit  the  former  bill  was  filed,  the 
reason  given  being  that  there  was  a  sufficient  identity 
between  the  parties  to  the  two  cases.     To  like  effect  are 
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Bennitt  v.  Mining  Co.,  119  111.  9-14,  and  cases  cited,  and 
Harding  v.  Fuller,  141  111.  308-19. 

It  seems  clear  from  this  record  that  there  is  a  common 
right  and  interest  in  all  the  members  of  the  voluntary 
association,  and  that  the  first  bill  sought  to  establish  and 
enforce  such  right  and  interest;  also  that  Thompson  was 
authorized  to  and  represents  the  voluntary  association,  which 
necessarily  includes  all  its  members,  and  that  the  decree  of 
the  Circuit  Court  on  the  first  bill  was  res  adjudicata  in  this 
case,  as  it  was  in  force  at  the  time  the  decree  herein  was 
rendered,  and  was  binding  on  the  Superior  Court. 

It  is  claimed  that  appellee  is  estopped,  by  its  demurrer 
to  the  first  bill,  (one  of  the  causes  of  which  is  that  it  does 
not  appear  that  Thompson  was  autl^orized  to  represent  the 
voluntary  association,)  from  claiming  the  decree  in  that 
case  is  res  judicata.  That  demurrer  is  overruled  and  the 
decree  rendered  on  the  face  of  the  bill  which  shows  his 
authority. 

A  point  is  made  in  appellants'  brief  that  to  sustain  a  plea 
of  res  judicata  the  judgment- must  have  been  upon  the 
merits  at  a  trial  fairly  conducted  (citing  cases),  but  there 
is  no  argument  in  support  of  the  claim.  We  have,  how- 
ever, examined  the  cases  cited,  and  think  they  do  not  go  to 
the  extent  stated.  If,  however,  the  point  be  conceded  to 
be  sustained  by  the  authorities,  still  it  cannot  avail  appel- 
lants in  this  case.  The  bill  in  the  first  case  was  dismissed 
for  want  of  equity  evidently  upon  the  face  of  the  bill,  and 
tlie  decree  in  that  case  was  in  full  force  when  the  decree 
here  was  rendered.  That  decree,  however  erroneous,  the 
Circuit  Court  having  jurisdiction  (which  is  not  questioned), 
is  binding  on  the  appellants  here  until  set  aside  by  a  direct 
proceeding  for  that  purpose.  Such  a  proceeding  has  been 
taken  by  appeal  to  this  court  in  that  case,  and  is  now  pend- 
ing in  this  court. 

Much  argument  is  indulged  in  by  appellants'  counsel  as  to 
alleged  errors  in  theCircuitCourt  case,  but  these  matters  will 
be  considered  in  that  case,  and  are  not  material  in  this  case. 

There  being,  in  our  opinion,  no  error  in  the  Superior 
Court  decree,  it  is  affirmed.  AJfirmtd. 
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Chicago^  Eock  Island  &  Pacific  Railway  Company  v.    |ii4     141 
Anderson  Hamlin.  |r2i5r526 

Oen.  No.  14,118. 

1.  Affirmance— trfc^n,  resmlta  byaperntion  of  law.  Where  only  two 
judges  of  the  Appellate  Court  participate  in  the  determination  of  an 
appeal  and  they  differ,  the  judgment  below  is  affirmed  by  operation  of 
Jaw. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1903.  Affirmed. 
Opinion  filed  May  17,  1904. 

W.  T.  Eankin  and  Benjamin  S.  Cable,  for  appellant. 

George  E.  Dickson  and  Castle,  Williams  &  Smith,  for 
appellee;  Ben  M.  Smith,  of  counsel. 

This  case  having  been  tried  in  the  Circuit  Court  before 
Justice  Baker  he  has  taken  no  part  in  its  consideration  here. 
The  other  justices  not  being  able  to  agree,  the  judgment  of 
the  Circuit  Court  is  affirmed  by  operation  of  law. 

Affirmed. 


P.  J.  King,  et  al.,  v.  Harry  Arney. 
f4en.  No.  11,181. 

1.  Sheriff's  SAi.it— when  equity  has  jvriadiction  to  set  aside.  Equity 
has  jurisdiction  to  set  aside  a  sheriff's  sale  as  against  one  chargeable 
with  notice,  where  it  appears  that  it  was  made  without  notice  to  the 
judgment  debtor,  was  for  a  grossly  inadequate  price,  and  was  accom- 
panied with  irregularities;  and  where  a  court  of  equity  takes  jurisdic- 
tion for  such  purpose,  it  will  retain  it  for  aU  purposes. 

2.  Judgment— ir/ien,  bar  to  second  action.  Where  a  judgment  is  ob- 
tained against  a  party,  and  is  satisfied,  it  is  a  bar  against  another  action 
brought  against  the  same  person  and  another  jointly  liable  with  him. 

Proceeding  in  chancery  to  set  aside  sheriffs  sale,  etc.  Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1903> 
Affirmed.     Opinion  filed  May  17,  1904. 
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Statement  by  the  Court.  This  is  an  appeal  from  a  de- 
cree rendered  under  a  bill  filed  to  set  aside  a  sherifFs  sale 
and  certificate  of  sale  and  to  enjoin  the  enforcement  of  a 
judf^nient  rendered  by  a  justice  of  the  peace. 

Appellee  was  the  owner  of  certain  premises  upon  which 
he  employed  a  contractor  to  erect  a  residence.  Appellant 
King  furnished  said  contractor  a  portion  of  the  mill  work, 
and  a  dispute  arising,  said  King  brought  suit  before  a  justice 
of  the  peace  against  the  contractor  and  against  appellee  as 
owner  (under  sec.  42,  chap.  82,  R.  S.,  relating  to  Mechanic's 
Liens)  to  recover  a  balance  claimed  to  be  due.  While  that 
suit  was  pending,  appellant  King  began  another  suit  before 
another  justice  of  the  peace,  for  the  same  cause  of  action, 
against  appellee  alone.  In  this  latter  suit  judgment  was  ob- 
tained by  appellant  King  which  was  paid  by  appellee  herein 
and  satisfied  of  record.  Afterwards,  the  first  suit  against 
appellee  and  the  contractor  was  also  prosecuted  to  judg- 
ment, from  which  judgment  each  of  the  parties  perfected 
an  appeal  to  the  Circuit  Court,  appellant  King  by  filing  his 
appeal  bond  with  the  justice,,  and  the  defendants  in  that 
suit  by  filing  their  appeal  bond  with  the  clerk  of  the  Circuit 
Court. 

Prior  to  taking  his  appeal  before  the  justice  from  the 
judgment  in  his  favor,  appellant  King,  by  his  attorney, 
swore  out  an  immediate  execution  which  was  issued  to  a 
constable  and  by  him  returned  no  part  satisfied  without 
service  or  demand  on  the  execution  debtors.  On  the  same 
day  a  real  estate  transcript  was  filed  in  the  Circuit  Court 
by  the  judgment  creditor,  appellant  King.  The  appeal 
taken  by  appellant  King  from  the  justice  judgment  in  his 
own  favor  was  thereafter  dismissed  in  the  Circuit  Court  and 
an  execution  issued.  This  without  demand  on  appellee 
herein  was  levied  on  the  real  estate  in  controveray,  which 
was  sold  for  $188.72  to  one  Casler,  attorney  for  appellant 
King,  and  himself,  one  of  the  appellants  herein. 

Appellee  thereafter  filed  his  bill  to  set  aside  said  sheriflf's 
sale  and  the  certificate  thereof,  praying  also  for  an  injunc- 
tion to  restrain  the  issue  of  a  sheriff's  deed  under  the  said 
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certificate  of  sale.  Subsequently,  pending  the  said  bill  now 
in  controversy,  the  appeal  taken  by  appellee  herein  from 
the  judgment  rendered  by  the  justice  of  the  peace  against 
him  and  the  contractor  jointly,  was  dismissed  by  the  Circuit 
Court. 

The  decree  now  appealed  from  finds  that  appellant  King 
had  one  claim  only  against  appellee,  which  having  been 
reduced  to  judgment  was  paid  and  fully  satisfied;  that 
thereafter  he  was  not  entitled  to  a  lien  on  appellee's  real 
estate  and  that  the  judgment  subsequently  obtained  against 
api)ellee  and  the  contractor  before  a  justice  of  the  peace 
was  fraudulent  and  inequitable.  The  sheriff's  sale  is  there- 
fore set  aside  and  declared  null  and  void,  and  appellants  are 
enjoined  from  attempting  to  enforce  the  said  judgment. 

Levi  Spkague  and  Charles  R.  Casler,  for  appellants. 

Blake  &  Feely,  for  appellee. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion 
of  the  court. 

It  is  urged  in  behalf  of  appellants  that  equity  is  without 
jurisdiction  to  interfere  with  the  judgment  of  the  justice, 
both  of  ^the  appeals  taken  from  that  judgment  having  been 
dismissed  in  the  Circuit  Court.  It  appears,  however,  that 
one  of  the  appeals  was  still  pending  when  this  bill  was  filed, 
and  that  notwithstanding  the  fact  that  said  appeal  was  un- 
disposed of,  appellant  had  filed  a  real  estate  transcript  in 
the  Circuit  Court,  had  caused  an  execution  to  be  issued  out 
of  that  court  and  levied  upon  the  real  estate  in  controversy, 
and  the  land  had  been  sold  by  the  sheriff  to  appelfant  Cas- 
ler, The  bill  prays  "that  the  real  estate  transcript  filed  in 
the  office  of  the  clerk  of  the  Circuit  Court,  said  execution 
issued  thereon,  and  said  levy  and  sheriff's  sale  had  in  pur- 
suance thereof,  may  each  and  all  be  declared  null  and  void 
as  a  cloud  upon  the  title  of  your  orator  to  said  premises," 
etc.  The  master  found  the  property  in  controversy  to  be 
worth  at  least  $4,000;  that  the  price  $188.72  for  which  it 
was  sold  to  Casler  by  the  sheriff  is  grossly  inadequate;  that 
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no  notice  of  the  levy  or  sale  was  given  to  the  owner;  that 
the  purchaser,  Charles  R,  Casler,  as  the  attorney  of  appel- 
lant King,  is  chargeable  with  notice  of  all  the  irregularities 
attending  the  transaction,  and  that  the  judgment  under  which 
the  execution  issued  and  the  sale  was  made  was  wrong- 
fully obtained  upon  a  debt  previously  reduced  to  judgment 
and  fully  paid.  These -findings  appear  to  be  fully  justi- 
fied by  the  evidence.  Under  these  circumstances  equity 
had  jurisdiction  to  set  aside  the  sheriflf's  sale,  and  having 
obtained  jurisdiction  of  the  subject-matter  and  the  parties, 
may  go  on  and  do  justice  between  them,  although  to  do  so 
may  require  matters  to  be  passed  upon  which  alone  would 
not  be  cognizable  in  equity.  Pool  v.  Docker,  92  111.  501- 
509;  Savage  v.  Berry,  2  Scam.  545-547. 

That  a  gross  inadequacy  of  price  where  property  has  been 
sold  upoiv  execution  at  a  judicial  sale,  when  accompanied 
with  even  slight  evidence  of  irregularities  indicating  un- 
fairness or  fraud  upon  the  part  of  the  officer,  the  purchaser 
or  the  party  benefitted  by  the  sale  affords  sufficient  ground 
for  equitable  interposition,  is  well  established.  Davis  v. 
Chicago  Dock  Co.,  129  111.  180-189;  Henderson  v.  Harness, 
184  111.  520-533,  Miller  v.  McAlister,  197  111.  72-79;  Hob- 
son  V.  McCambridge,  130  111.367-378. 

It  is  clear  that  the  demand  of  appellant  King  for  material 
furnished  to  the  contractor  to  be  used  upon  appellee's  build- 
ing constituted  a  single  cause  of  action.  Even  though  he 
was  entitled  to  sue  both  contractor  and  owner  jointly  under 
the  Mechanic's  Lien  law,  yet  having  sued  the  owner  and 
recovered  a  judgment  therefor  which  was  paid  and  satis- 
fied, that  judgment  was  a  bar  against  another  suit  for  the 
same  cause  of  action.  People  v.  Harrison,  82  111.  84-80; 
Jansen  v.  Grimshaw,  125  111.  468-474;  Nickerson  v.  Rock- 
well, 90  111.  460-463.  While  appellant  King  might  pursue 
both  remedies,  as  he  did;  he  could  have  but  one  satisfaction 
of  his  claim.  West  v.  Flemming,  18  111.  248-249.  Having 
obtained  that  against  the  owner  he  could  not  obtain  the 
same  satisfaction  over  again,  against  the  owner  and  con- 
tractor jointly.      Such  a  judgment  was  fraudulent  and 
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against  conscience.    In  such  case  a  court  of  equity  will 
grant  relief.     McGehee  v.  Gold,  68  111.  215-216. 
The  decree  is  right  and  will  be  aifirnied. 

Affinned. 
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City  of  Chicago,  et  al.,  v.  The  People  of  the  State  of 
Illinois,,  ex  rel.  Dennis  £.  Byrne^  et  al. 

Gen.  No.  11,130. 

1.  A'S^w^^— -when allegations  of,  taken  as  true.  Where  in  a  manda- 
mus proceeding  the  allegations  of  the  answer  are  not  denied  by  the 
replication,  such  allegations  are  taken  as  true. 

2.  Civil  Service  Acyr— power  of  city  to  abolish  offlces.  While  the 
Civil  Service  Act  does  not  purport  to  confer  upon  the  municipalit}' 
the  power  to  abolish  or  create  offices,  yet  such  powers  are  derived  from 
other  statutes  not  abrogated  by  such  act. 

3.  Civil  Service  Act-— right  to  discharge  employees  under j  without 
hearing.  Where  the  office  filled  by  a  civil  service  employee  is,  in  good 
faith,  abolished,  sunh  employee  may  be  discharged  without  a  hearing 
and  cannot  complain  of  any  arrangement  made  by  the  city  for  the  per- 
formance by  othei*3,  already  in  the  classified  service,  of  the  duties  of 
such  al)oIislied  office. 

4.  Pi:blic  official— tr/icn  performance  of  duty  ?>?/,  will  not  he  re- 
viewed by  the  courts.  Where  the  performance  of  a  duty  by  a  public 
officer  is  discretionary  and  depends  uix)n  the  exercise  of  his  judgment, 
as  to  its  necessity  or  propriety,  the  court  will  not  interpose  to  determine 
how  or  when  he  shall  exercise  the  power. 

Mandamus  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Coun  at  the  March  term,  1903.  Reversed.  Opinion 
filed  May  17,  1904. 

Statement  by  the  Conrt.  This  was  mandamus  brought 
by  the  People  at  the  relation  of  Dennis  E.  Byrne  and  eight 
others  to  compel  appellants  to  reinstate  them  in  their  posi- 
tions as  timekeepers  in  the  water  pipe  extension  division  of 
the  city  of  Chicago,  from  which  they  claim  to  have  been 
illegally  discharged.  The  substance  of  relators'  petition  is 
that  they  passed  a  civil  service  examination  for  positions  of 
timekeepers  and  were  duly  certified  by  the  Civil  Service 
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Commission  to  such  positions  in  the  water  pipe  exten- 
sion division  of  the  city  of  Chicago,  and  that  thereafter 
they  were  assigned  to  duty  with  various  gangs  of  work- 
men in  that  division,  and  received  as  compensation  for 
their  services  the  sum  of  $1,000  a  j^ear;  that  an  appro- 
priation has  been  made  for  the  payment  of  these  salaries  by 
the  city  of  Chicago;  that  they  alone  have  qualified  under 
the  provisions  of  the  Civil  Service  Act  to  fill  such  positions, 
and  that  they  alone  are  entitled  to  hold  them.  They 
further  allege  that  the  superintendent  of  the  water  pipe 
extension  division  of  the  city  of  Chicago,  under  the  direc- 
tion of  John  Ericson,  City  Engineer,  and  F.  W.  Blocki, 
Commissioner  of  Public  Works  of  said  city,  notified  them 
in  writing  that  their  services  would  be  dispensed  with  and 
that  they  were  thereupon  discharged;  that  the  various 
foremen  of  the  water  pipe  extension  division  were  ordered 
to  perform  the  work  theretofore  performed  by  them.  They 
further  recite  their  various  duties,  and  allege  that  all  of 
said  duties  were  assigned  to  said  foremen,  notwithstanding 
the  fact  that  they,  the  petitioners,  were  and  are  now  ready 
to  perform  same;  that  the  duties  of  said  foremen,  for  which 
they  were  examined  by  said  Civil  Service  Commission,  have 
been  and  are  wholly  separate  and  different  from  the  duties 
of  timekeepers,  and  that  said  foremen  have  not  been  duly 
examined  by  said  Civil  Service  Commission  with  reference 
to  the  performance  of  said  duties,  and  that  the  cit}'  of  Chi- 
cago and  the  other  respondents  named  refused  and  still 
refuse  to  allow  them  to  further  hold  said  positions  of  time- 
keepers and  to  perform  the  duties  thereof  and  receive  com- 
pensation therefor;  that  there  was  no  lack  of  relators' 
regular  work  for  them  to  do  and  no  lack  of  funds  at  appel- 
lants' disposal  to  pay  relators,  and  that  there  was  no  other 
necessary  cause  for  their  discharge  or  the  reduction  of  the 
force  of  employees  in  said  department;  that  relators  were 
not  removed  or  discharged  for  cause  upon  written  charges, 
and  after  an  opportunity  to  be  heard  in  their  own  defense, 
but  on  the  contrary  they  were  discharged  without  cause, 
without  written  charges  and  without  trial  or  hearing.    Then 
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follows  a  prayer  for  the  writ  of  mandamus  commanding 
appellants  to  re-employ  and  reinstate  the  reLators  in  their 
said  positions  and  to  compensate  them  for  the  performance 
of  the  duties  thereof. 

In  their  answer  appellants  admit  that  relators  passed  a 
civil  service  examination  for  the  position  of  timekeepers 
and  were  appointed  thereto  and  held  the  same  until  the 
time  alleged  in  the  petition.  The  answer  next  alleges  that 
for  purposes  of  economy,  and  because  said  positions  were 
no  longer  necessary,  and  for  the  purpose. of  saving  the  cost 
and  expense  thereof,  appellants  abolished  said  positions  and 
solely  for  the  reasons  aforesaid  discharged  relators;  that 
such  of  their  acts  and  employments  as  were  necessary 
thereafter  to  be  performed  were  divided  up  and  added  to 
the  duties  of  various  other  employees  of  the  city  of  Chicago 
without  additional  expense  to  it,  and  that  no  other  persons 
have  been  appointed  or  assigned  to  said  positions. 

In  their  reply  to  the  answer,  relators  deny  that  "  their 
positions  as  timekeepers  were  abolished  and  they  were  dis- 
charged for  the  purposes  of  economy  and  for  the  purpose 
of  saving  the  cost  and  expense  thereof,  and  because  said 
positions  were  no  longer  necessary:  and  they  further  deny 
that  said  positions  were  no  longer  necessary,  that  their 
abolishment  served  the  purposes  of  economy  and  that  re- 
spondents had  any  legal  right  to  abolish  said  positions." 

The  court  found  in  favor  of  relators  and  ordered  the 
writ  of  mandamus  to  issue  as  prayed.  From  this  order 
respondents  appeal. 

Charlks  M.  Walker,  Corporation  Counsel,  Colin  C.  H. 
Fyffe  and  Frank  Johnston,  Jr.,  Assistants  Corporation 
Counsel,  for  appellants. 

Ball  &  Lunsford,  for  appellees. 

Mr,  Justice  Stein  delivered  the  opinion  of  the  court. 

Before  entering  upon  the  consideration  of  the  questions 
of  law  involved  in  this  appeal,  it  becomes  of  importance 
to  determine  precisely  the  issues  of  fact  arising  upon  the 
pleadings. 
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Expressly  or  by  failure  to  deny,  the  answer  admits  all  the 
alleo^ations  of  the  petition  touching  the  civil  service  exam- 
ination of  relators,  their  appointment  under  the  provisions 
of  the  Civil  Service  Act  to  the  positions  of  timekeepers 
and  the  holding  the  same  from  some  time  in  189S  until  Au- 
gust 19,  1902,  their  receiving  each  as  compensation  for  his 
services  the  sum  of  $1,000  a  year,  and  the  makino;  of  an 
appropriation  by  the  city  for  the  paj'^ment  of  their  salaries 
for  the  year  1902.  But  in  respect  to  the  mode  in  which  re- 
lators were  discharged  from  the  employment  of  the  city, 
the  answer  tenders  a  new  affirmative  issue  by  the  averment 
that  the  respondents  abolished  the  positions  held  by  relat- 
ors for  purposes  of  economy  and  because  they  were  no 
longer  necessary  and  to  save  the  cost  and  expense  thereof. 
The  reply  to  the  answer  admits  in  effect  that  the  positions 
were  abolished,  but  denies  that  they  were  abolished  for  the 
reasons  alleged  by  respondents.  Relators  also  deny  that 
"  said  positions  were  no  longer  necessary."  In  so  far  as  the 
reply  questions — if  it  does  question — the  good  faith  of  re- 
spondents in  abolishing  the  positions,  it  presents  an  issue 
that  is  material;  but  in  denying  that  they  were  no  longer 
necessary  or  (what  is  the  same  thing)  averring  that  they 
still  were  necessarv,  an  issue  was  raised  which — as  will  be 
shown  hereafter — was  wholly  immaterial.  As  the  reply 
did  not  deny  the  aljegation  of  the  answer  that  the  posi- 
tions had  been  abolished  (which  was  equivalent  to  an  ad- 
mission that  they  had  been,  People  v.  Commissioners,  ISO 
III.  IGO,  162;  Mayor  of  Roodhouse  v.  Briggs,  194  111.  435),  it 
was  not  necessary  for  appellants  to  submit  any  proof  in  that 
behalf.  Upon  cross  examination  of  F.  W.  Blocki,  a  wit- 
ness for  relators,  it  did,  however,  appear  that  the  positions 
liad  been  abolished. 

In  view  of  this  condition  of  the  pleadings  and  the  fail- 
ure of  relators  to  discuss  or  in  any  way  mention  in  their 
brief  and  argument  the  question  of  thei  power  of  the  city 
of  Chicago  to  abolish  the  positions  held  by  them,  we 
would  be  justified  in  assuming  that  they  concede  the  exist- 
ence of  the  power  notwithstanding  the  attempt  made  by 
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them  in  their  reply  (and  not  by  a  demurrer)  to  raise  an  issue 
of  law  by  denying  "  that  respondents  had  any  legal  right 
to  abolish  said  positions."  The  question,  however,  is  of 
such  importance  as  to  deserve  and  indeed  require  an  exam- 
ination at  our  hands. 

AH  citizens  who  have  the  welfare  of  their  country  at 
heart  and  are  influenced  by  no  other  considerations,  are 
agreed  that  the  Civil  Service  Act  makes  for  good  govern- 
ment. It  substitutes  for  the  uncontrolled  will  of  the  ap- 
pointing officer  the  results  of  the  competitive  examinations 
prescribed  by  it  and  requires  him  to  select  for  the  office  or 
position  to  be  filled  the  man  who  has  shown  himself  to  be 
best  qualified  for  it.  For  these  very  reasons  care  must  be 
taken  that  no  abuses  creep  in  under  cover  of  the  law  which 
would  impair  its  efficiency  or  if  countenanced  and  permit- 
ted might  lead  to  its  repeal.  A  construction  of  the  act 
which  would  leave  a  municipality  after  having  once  created 
a  position  powerless  to  abolish  it  in  spite  of  the  most  ur- 
gent necessity  therefor,  should  not  be  adopted  unless  the 
act  declares  the  inhibition  in  express  terms  or  by  necessary 
implication.  A  city  may  decrease  in  size  and  population 
and  an  office  become  wholly  unnecessary,  or  it  may  be 
short  in  funds  and  unable  to  pay  for  the  service.  Shall  it 
be  said  that  the  civil  service  law  was  intended  to  foster 
one  great  pension  establishment  in  which  to  quarter  a  host 
of  sinecures?  Happily,  a  reading  of  the  entire  act  shows 
that  such  was  not  the  intention  of  its  framers.  It  does  not 
purport  either  to  deprive  the  city  of  the  power  to  abolish 
an  oHice  or  to  invest  it  therewith.  Such  power  the  city 
derives  from  other  statutes  which  were  not  abrogated  by 
the  Civil  Service  Act.  Its  provisions  relate  principally  to 
the  persons  who  are  to  occupy  the  offices  and  to  the  man- 
ner of  selecting  them,  but  not  to  the  positions  themselves. 
The  act  does  not  expressly  or  impliedly  vest  the  Civil  Serv- 
ice Commission  with  the  power  to  abolish  or  create  offices 
or  even  to  appoint  officers.  It  was  not  intended  to  abro- 
gate or  curtail  in  any  respect  the  power  of  a  municipality 
to  abolish  offices,  but  only  to  qualify  and  restrict  the  power 
of  appointment  in  the  manner  provided. 
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It  remains  to  be  determined  whether  the  power  to  abolish 
the  positions  of  relators  was  exercised,  first,  in  a  legal 
manner,  and  second,  in  good  faith. 

Under  the  first  head  the  inquiry  is,  can  the  city  abolish 
municipal  positions  coming  within  the  classified  service  of 
the  Civil  Service  Act  without  a  hearing,  in  pursuance  of 
section  12,  which  provides  that  **no  officer  or  employee  in 
the  classified  civil  service  of  any  city  who  shall  have  been 
appointed  under  said  rules  and  after  said  examination  shall 
be  removed  or  discharged  except  for  cause,  upon  w^ritten 
charges  and  after  an  opportunity  to  be  heard  in  his  own 
defense."  It  is  admitted  that  relators  were  discharged 
without  a  hearing  and  that  no  charges  were  preferred 
against  them. 

As  stated  by  our  Supreme  Court  in  People  v.  Kipley,  171 
111.  44,  ''statutes  of  the  same  kind  have  also  been  adopted 
in  the  states  of  Massachusetts  and  New  York,"  and  under 
the  New  York  law  which  forbids  the  removal  of  a  regular 
clerk  or  head  of  a  bureau  "until  he  has  been  informed  of 
the  cause  of  the  proposed  removal  and  has  been  allowed  an 
opportunity  of  making  an  explanation,"  it  is  firmly  estab- 
lished that  the  person  discharged  is  not  entitled  to  a  hear- 
ing where  the  position  has  been  abolished  in  good  faith  and 
for  economical  or  other  substantial  reasons.  In  Phillips  v. 
Mayor,  8S  K  Y.  245,  the  Court  of  Appeals  said  (p.  247): 
"  The  object  of  this  provision  was  to  prevent  removal  ex- 
cept for  cause,  and  then  only  at  a  hearing  or  an  opportunity 
for  a  hearing.  The  purpose  of  a  hearing  was  to  enable  the 
clerk  or  officer  proceeded  against  to  satisfy  the  body  or 
officer  having  power  of  removal  that  he  should  be  retained. 
The  provision  has  no  application  to  a  case  like  this.  This 
is  not,  properly  speaking,  a  case  of  removal  within  the 
meaning  of  the  statute.  Here  the  office  or  clerkship  was 
abrogated  and  there  was  no  more  need  of  plaintiflF's  serv- 
ices. He  could  not  claim  that  the  office  or  clerkship  should 
be  retained  for  his  benefit,  and  the  fij:e  commissioners  were 
not  obliged  to  consult  him  before  abrogating  it.  And 
further,  the  statute  does  not  apply  to  a  case  like  this,  where 
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the  officer  i8  removed,  not  to  make  way  for  another,  but 
because  bis  services  are  no  longer  needed  or  because  there 
are  no  funds  provided  for  his  payment.  The  plain  purpose 
of  the*  statute  does  not  reach  such  a  case." 

In  People  ex  rel.  Moloney  v.  Waring,  7  App.  Div.  (N.  Y.) 
204,  a  city  employee  was  discharged  because  ''his  services 
were  not  needed."  No  charges  were  preferred  against  him 
and  no  hearing  was  had  under  the  provision  of  the  statute 
providing  for  such  in  case  of  removals.  The  Supreme 
Court  said  (page  20Gj :  "  The  ground  of  his  discharge  was 
not  such  as  to  bring  his  case  within  the  statutory  require- 
ment, which  prohibits  removal  except  for  cause  shown  and 
after  a  hearing.  *  *  *  The  statute  must  receive  a  rea- 
sonable construction  and  plainly  refers  to  that  class  of  re- 
movals which  are  predicated  upon  the  personal  conduct  of 
the  employee.  In  such  cases  it  is  obviously  reasonable  that 
the  person  proceeded  against  should  be  offered  an  oppor- 
tunity of  vindicating  himself  against  charges  imputing  his 
conduct  or  delinquencies  in  the  performance  of  his  duties. 
But  where  the  discharge  is  contemplated  without  any  im- 
putation upon  the  employee  and  solely  on  the  ground  of 
economy  in  the  public  service,  it  would  be  highly  absurd  to 
gravely  notify  him  that  he  is  to  be  removed  *  *  *  be- 
cause of  some  rearrangement  of  the  force  of  the  department 
which  renders  the  employment  of  so  many  men  unneces- 
sary, and  to  invite  a  discussion  of  this  matter  between  the 
head  of  the  department  and  his  subordinate." 

In  Langdon  v.  Mayor,  92  JS".  Y.  427,  a  regular  clerk  in 
the  finance  department  of  the  city  of  New  York  was 
removed  without  a  hearing  because  his  services  were  not 
needed.  The  Court  of  Appeals  said:  "That  limitation 
does  not  apply  to  a  case  like  this.  *  *  *  Here  the  busi- 
ness of  the  department  had  so  diminished  that  the  plaint- 
iff's services  were  not  needed.  For  such  cause  the  Comp- 
troller had  the  absolute  power  of  removal,  without  any 
previous  trial,  hearing  or  notice,  and  hence  the  judgment 
s'.iould  be  affirmed  with  costs." 

In  Lethbridge  v.  Mayor,  133  JS".  Y.  232,  the  Court  of 
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Appeals  said  (page  237):  "The  provision  of  the  statute* 
giving  a  clerk  or  officer  the  right  to  a  hearing  and  an  oppor- 
tunity to  make  an  explanation  is  wholly  inapplicable  to  a 
case  where  the  removal  was  made  for  the  reason  that  the 
appropriation  applicable  to  the  payment  of  the  salary  had 
been  expended.  The  right  to  make  an  explanation  in  such 
cases  necessarily  implies  that  the  cause  of  removal  is  some 
dereliction  or  general  neglect  of  duty  or  incapacity  to  per- 
form the  duties,  or  some  delinquency  affecting  his  general 
character  and  his  fitness  for  the  office  or  place.  The  pro- 
vision has  no  application  to  a  case  where  the  incumbent 
was  dismissed  for  want  of  funds  or  in  order  to  reduce 
expenses  and  when  at  the  time  of  the  dismissal  he  had  no- 
tice of  that  fact." 

And  in  Matter  of  Kenney  v.  Kane,  27  Misc.  (X.  Y.),  p. 
OSO,  it  was  said  by  the  Supreme  Court  of  New  York: 
"  To  give  an  employee  an  opportunity  to  make  an  explana- 
tion when  there  is  nothing  to  explain  would  be  an  idle 
ceremony.  In  analogous  cases  it  has  repeatedly  been  held 
that  a  person  protected  by  statutes  similar  to  that  of  1898 
might  be  removed  without  a  hearing  where  the  cause  for 
removal  was  not  an  alleged  dereliction  or  unfitness,  but 
some  reason  which  no  explanation  could  remove,  such  as  an 
exhaustion  of  appropriation  and  abolishing  of  an  office,  or 
the  devolution  of  the  duties  of  an  office  upon  some  other 
person  already  holding  another  position." 

Similar  rulings  were  made  in  People  ex  rel.  Corrigan  v. 
Mayor,  149  N.  Y.  215;  People  ex  rel.  Traphagen,  13  App. 
Div.  (N.  Y.)  400;  People  ex  rel.  Ilartough  v.  Scannell,  48 
App.  Div.  (N.  Y.)  445;  Oldham  v.  Mayor,  102  Ala.  357.  We 
regard  the  reasoning  of  the  above  decisions  as  resting  on 
sound  statutory  interpretation.  The  power  to  abolish  an 
office  is  wholly  different  from  the  power  to  discharge  the 
incumbent.  When  an  office  is  abolislied,  there  is  strictly 
and  accurately  speaking  no  discharge  of  the  person  holding 
it.  The  office  simply  ceases  to  exist,  and  the  abolishment 
is  directed  not  to  the  person,  but  to  the  office.  The  mere 
fact  that  the  person  incidentally  loses  his  position  does  not 
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entitle  him  to  a  hearing  in  the  sense  and  meaning  of  the 
statute. 

The  relators  insist  that  their  positions  were  not  abolished 
in  good  faith  and  that  the  city  authorities  acted  unreason- 
ably and  arbitrarily  in  the  premises;  that  their  real  object 
was  not  to  abolish  the  positions,  but  to  get  rid  of  relators 
as  timekeepers,  and  that  the  positions  were  abolished  in 
name  only,  as  in  City  of  Chicago  v.  Luthardt,  191  111.  516. 
This  is  a  question  of  fact  to  be  determined  from  the  proof. 
It  appears  that  on  August  18,  19^)2,  John  Ericson,  city 
engineer,  sent  the  following  letter  to  James  Wallace,  super- 
intendent of  the  water  pipe  extension  department : 

"  In  accordance  with  the  recommendation  of  Ilaskins  & 
Sells,  whereby  they  claim  that  the  services  of  certain  time- 
keepers in  your  division  can  be  dispensed  with  and  the 
work  performed  without  their  aid,  the  Commissioner  of 
Public  Works  directs  that  you  dispense  with  the  services  of 
the  eight  timekeepers  at  once.  Please  issue  the  necessary 
instructions  to  the  foremen  of  the  various  divisions  that 
they  will  be  obliged  to  keep  track  of  the  time  of  the  men 
and  of  the  work  performed  daily  and  make  out  daily  reports 
and  do  such  other  work  as  has  been  heretofore  performed 
by  the  timekeepers." 

Mr.  Wallace  thereupon  w^rote  to  John  Powell,  foreman 
of  the  first  district,  as  follows : 

"I  am  instructed  by  the  city  engineer,  through  an  order 
of  the  Commissioner  of  Public  Works,  to  inform  you  that 
the  services  of  the  timekeepers  in  the  Water  Pipe  Extension 
Division  have  been  dispensed  with  and  the  work  heretofore 
performed  by  them  is  to  be  done  by  the  foremen  of  the 
respective  districts.  That  is,  the  time  of  the  men  is  to  be 
kept,  a  record  of  the  work  performed  each  day  and  the 
daily  reports  made  out,  together  with  such  other  work  as 
has  heretofore  been  performed  by  the  timekeepers.  You 
will  please  be  governed  accordingly." 

Mr.  Wallace  also  wrote  to' each  of  relators  as  follows: 

"In  accordance  with  the  recommendation  of  Haskins  & 
Sells,  who  claim  that  the  services  of  timekeepers  in  the 
Water  Pipe  Extension  Division  can  be  done  away  with  and 
the  work  performed  without  their  aid,  I  am  instructed  by 
the  city  engineer,  through  an  order  of  the  Commissioner 
of  Public  Works,  to  dispense  with  your  services  at  once." 
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Ilaskins  &  Sells  mentioned  in  the  letters  were  a  firm 
of  experts  in  municipal  bookkeeping  and  accounting  who 
had  entered  into  a  contract  with  the  city  to  introduce  a 
modern  and  comprehensive  system  of  accounting  in  the 
administration  of  the  government  and  the  conduct  of  the 
finances  and  afl'airs  of  the  city  in  all  its  departments,  bureaus 
and  offices  with  a  view  to  greater  efficiency  and  economy. 
If  Ilaskins  &  Sells  saved  the  city  $25,000  a  year  they  were 
to  receive  a  certain  compensation,  and  they  agreed  to  for- 
feit $2,0(»0  for  every  $1,000  of  the  $25,000  they  failed  to 
save.  Acting  under  the  authority  of  their  contract,  Has- 
kins  &  Sells  recommended  that  the  positions  of  relators  as 
timekeepers  be  dispensed  with  on  the  ground  that  they  were 
not  required  in  the  public  interest,  and  the  city  authorities 
adopted  and  acted  upon  the  recommendation. 

The  proof  shows — and  it  is  not  denied — that  the  discharge 
of  relators  was  simply  a  reduction  in  the  force  of  employees. 
As  the  city  commissioner  of  public  works,  called  by  appel- 
lees, testified  :  "The  purpose  of  laying  these  men  off  in 
my  ofiicial  action  was  retrenchment  recommended  by  Ilas- 
kins &  Sells."  Others  were  not  selected  to  take  their  places. 
The  work  which  they  had  done  devolved  upon  the  foremen 
of  the  several  districts  in  which  they  had  been  employed, 
and  upon  laborers  not  in  the  classified  service;  but  the  com- 
pensation of  neither  was  increased.  There  is  no  testimony 
tending  to  show  bad  faith  or  unreasonable  or  arbitrary  ac- 
tion on  the  part  of  the  city  authorities  unless  such  elements 
are  made  to  a))pear,  as  appellees  contend,  from  the  fact  that 
in  the  opinion  of  the  commissioner  of  public  works  and 
some  other  officers  of  the  city  the  discharge  of  relators  op- 
erated to  the  detriment  of  the  service.  In  other  words,  these 
officers  did  not  agree  with  Ilaskins  &  Sells,  to  whom  the  city 
as  such,  and  acting  by  its  supreme  and  authorized  officers, 
had  left  it  to  determine  what  changes  should  be  made  in 
the  public  service.  Possibly  the  commissioner  was  right 
and  Ilaskins  &  Sells  wrong;  but  that  is  not  the  question. 
We  are  convinced  from  the  proof  that  Haskins  &  Sells, 
through  their  Chicago  representatives,  carried  out  fairly 
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and  honestly  thdir  contract  with  the  city  so  far  as  the  in- 
terests of  the  relators  are  concerned,  notwithstanding  the 
clause  assailed  by  counsel  that  Haskins  &  Sells  should  for- 
feit a  part  of  tlieir  compensation  in  a  certain  contingency, 
thereby  making  it  an  object  to  them  to  recommend  a  re- 
duction of  the  expenses  of  the  city  to  the  lowest  possible 
amount. 

Much  testimony  was  heard  upon  the  question  whether  in 
point  of  fact  a  saving  was  effected  by  the  discharge  of  re- 
lators and  whether  it  was  wise  and  expedient  to  discharge 
them;  the  purpose  being  to  show  that  their  positions  should 
have  been  retained  for  the  public  good.  This  was  an  im- 
material issue.  It  may  have  been  a  mistake  and  not  cal- 
culated to  promote  economy  for  the  city  to  let  the  foremen 
and  others  do  the  work  formerly  done  by  the  timekeepers; 
but  with  such  matters  courts  have  nothing  to  do.  The 
question  for  the  court  to  decide  is  not  whether  the  judg- 
ment of  the  city  authorities  was  sound  or  correct,  but 
whether  their  motives  in  ordering  a  change  were  proper. 
The  action  involved  the  exercise  of  judgment  and  discre- 
tion and  is  not  subject  to  review  by  the  courts  except  to 
determine  whether  there  was  or  was  not  good  faith  and  a 
reasonable  exercise  of  discretion.  Otherwise  the  affairs  of 
the  city  Avould  be  managed,  not  by  the  officers  chosen  for 
the  purpose,  but  by  the  courts. 

Where  the  performance  of  a  duty  by  a  public  officer  is 
discretionary  and  depends  upon  the  exercise  of  his  judgment 
as  toMts  necessity  or  propriety,  the  court  will  not  interpose 
to  determine  how  or  when  he  shall  exercise  the  power. 
County  of  St.  Clair  v.  The  People,  85  III.  390;  People  v. 
Dental  Examiners,  110  111.  18u;  Harrison  v.  The  !People, 
101  III.  A  pp.  224;  Ackerly  v.  Jersey  City,  54  N.  J.  L.  310; 
People  ex  rel.  Nutall  v.  Simis,  18  A  pp.  Div.  (N.  Y.)  199. 

It  is  also  argued  that  the  turning  over  of  part  of  the 
work  done  by  relators  to  laborers  not  in  the  classified  serv- 
ice is  a  violation  of  the  civil  service  law.  If  such  be  the 
case  (as  to  which  we  do  not  feel  called  upon  to  express  an 
opinion),  the  wrong  should  be  remedied  by  some  appropri- 
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ate  proceeding.  The  relators  are  not  the  proper  parties  to 
raise  the  question.  If  the  abolishment  of  their  positions 
vvas  a  valid  act  (as  we  hold  it  to  be),  they  are  not  interested 
in  any  arrangement  the  city  may  have  made  for  the  per- 
formance by  others  of  the  duties  of  the  abolished  positions. 
People  ex  rel.  Moloney  v.  Waring,  supra;  People  ex  rel. 
Nutall  V.  Sirais,  sujyra;  People  ex  rel.  Corrigan  v.  Mayor, 
svjrni;  People  ex  rel.  Hartough  v.  Scannell,  supra. 

The  judgment  of  the  Circuit  Court  is  reversed  with  a 
finding  of  facts. 

lieversed. 


Michael  J.  Prendergast,  Administrator^  v.  Chicago  City 
Railway  Company. 

Gen.  No.  11,143. 

1.  Pecuniary  ijosa—what  evidence  competent  to  show.  It  is  com- 
petent in  an  action  on  the  case  for  death  caused  by  the  alleged  wrong- 
ful act  of  the  defendant  to  prove  that  the  deceased,  notwithstanding  he 
was  forty-eight  years  of  age,  contributed  to  his  father's  support,  and 
how  much  he  was  in  the  habit  of  so  contributing. 

2.  Pecuniary  ujss— token  instruct  ion  upon,  is  erroneous.  An  in- 
struction upon  this  subject  as  foUow.s :  *'The  court  instructs  you 
that  in  an  action  such  as  this  if  the  plaintiff  recovei*s  at  aU,  the  actual 
pecuniary  loss  to  the  next  of  kin  is  the  sole  measure  of  recovery. 
Every  item  and  element  of  damages  claimed  must  be  shown  by  a  pre- 
ponderance of  the  evidence  in  the  case  and  every  item  and  element  of 
damages  which  in  the  judgment  of  the  jury  is  not  sustained  by  a  pre- 
ponderance of  the  evidence  should  be  disallowed.  The  law  does  not 
permit  the  jury  to  base  a  verdict  upon  any  more  specuhitive  or  un- 
proved view  of  what  might  or  might  not  happen  in  the  future.  No 
amount  or  dollar  can  be  given  by  the  jury  that  is  not  based  upon  the  evi- 
dence admitted  by  the  court;  that  must  be  based  upon  the  evidence  actu- 
ally in  the  case  and  not  upon  statements  of  counsel  not  supported  by  the 
evidence,  if  any  such  statements  have  been  made.  The  law  does  not 
allow  a  recovery  for  anything  whatever  for  court  costs,  attorney's  feed 
nor  witness  fees,  nor  any  expenses  of  the  suit  or  funeral,  nor  any  loss 
sustained  by  the  deceased  himself,  or  anything  for  doctor's  bills,  medi- 
cines, nursing,  or  attendance,  nor  anything  whatever  for  any  mental 
pain  or  sutfering  of  the  next  of  kin, — "  is  erroneous,  and  its  giving, 
coupled  with  the  exclusion  of  proof  which  tended  to  show  pecuniary 
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loss,  virtually  amounted  to  a  declaration  by  the  court  to  the  jury  that 
they  should  exonerate  the  defendant  from  liability. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Elbridge  Hanecy, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1903.     Reversed  and  remanded.    Opinion  filed  May  17,  190-1. 

Ambrose  Risdon,  for  appellant. 

William  J.  Hynes,  Samuel  S.  Page  and  Watson  J. 
Ferry,  for  appellee;  Mason  B.  Starring,  of  counsel. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

Appellant,  as  administrator  of  Patrick  Prendergast,  de- 
ceased, brought  this  suit  to  recover  damages  from  appellee 
for  the  alleged  negligent  killing  of  plaintiff's  intestate  in 
a  collision  between  a  wagon  and  horse  driven  by  the  de- 
ceased and  one  of  appellee's  electric  cars  on  Thirty-first 
street,  between  Cottage  Grove  and  Groveland  avenues,  in 
Chicago.  The  first  count  of  the  declaration  charges  neg- 
ligence in  operating  the  car;  the  second  in  failing  to  ring 
the  bell  or  sound  the  gong;  the  third  in  the  employment 
by  appellee  of  incompetent  servants.  There  was  no  proof 
in  support  of  the  last  count,  but  appellant  made  out  a.  pruna 
facie  case  under  the  other  two.  The  appeal  is  from  a 
judgment  upon  a  verdict  of  not  guilty. 

At  the  time  of  the  accident  and  of  his  death  deceased 
was  forty-eight  years  old.  The  proof  tends  to  show  that  he 
was  unmarried,  a  strong,  healthy  man,  and  had  been  work- 
ins^  as  a  roofer  for  the  last  four  years  of  his  life.  Appel- 
lant offered  to  show  by  the  father  and  one  of  the  brothers 
of  the  deceased  what  support  was  furnished  by  him  to  his 
father.  Thus,  the  father  was  asked  to  tell  "  what  support, 
if  any,  your  son  furnished  you?"  There  ^vasan  objection, 
and  the  court  said  :  "  How  is  that  competent  ? "  "  Mr.  Ris- 
don :  Competent  to  show  the  dependence.  The  Court : 
Has  any  court  ever  held  it  was  ?  *  *  *  Mr.  Risdon  : 
What,  if  anything,  did  your  son  do  towards  supporting  you 
during  his  lifetime?  Mr.  Page:  I  object.  The  Court* 
That  is  the  same  thing  in  another  form,  isn't  it?    Mr.  Ris- 
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don  :  Did  your  son  furnish  you  any  money  ?  A.  No,  sir; 
he  supported  me;  he  worked.  Mr.  Page :  I  object,  and 
move  that  the  answer  be  stricken  out."  And  the  court  so 
ordered.  '*  Whom  were  you  living  with  at  the  time  your 
son  died?  With  my  daughter.  And  who  paid  your 
board  ?  Mr.  Page :  I  object.  The  Court :  Sustained. 
A.  My  son  helped  to  pay  my  board."  Upon  motion  of 
appellee's  counsel  this  answer  was  stricken  out.  "  Mr. 
Eisdon  :  You  may  state  who  you  were  dependent  upon  for 
your  board  and  clothing.  Mr.  Page :  I  object.  The  Court: 
Sustained."  To  the  questions  what  the  deceased's  earnings 
were  and  who  paid  the  witness'  board  objections  were  sus- 
tained, as  also  to  the  further  question  whether  anything 
was  paid  by  the  deceased  towards  the  witness'  support. 

Michael  J.  Prendergast,  a  brother  of  the  deceased,  after 
having  testified  that  the  latter  had  been  working  for  him 
as  a  roofer,  was  asked :  "  What,  if  any,  wages  did  you 
pay  hira  ?  Mr.  Page.  I  object.  The  Court :  How  is 
that  competent  here?  If  he  was  alive  you  might  show 
that  he  was  earning  so  much  money,  if  this  suit  was 
brought  by  himself.  Mr.  Grover:  Did  you  pay  on  behalf 
of  your  dead  brother  any  money  to  your  father  for  his 
support?  Mr.  Page:  I  object.  The  Court:  Sustained. 
*  *  *  Mr.  Grover:  Do  you  know  who  supported  3'our 
father  during  the  lifetime  of  your  brother  ?  Mr.  Page :  I 
object.  The  iOourt:  How  is  that  competent?  why  not 
settle  this  now?  I  might  have  supported  him;  that  would 
not  give  him  a  cause  of  action  for  my  death.  *  *  * 
Mr.  Grover :  State  whether  or  not  Patrick  Prendergast, 
deceased,  furnished  the  support  for  his  father.  Mr.  Page  : 
I  object.  The  Court :  Suppose  I  supported  Judge  Page, 
who  was  old  and  couldn't  take  care  of  himself,  and  some- 
body killed  me,  he  couldn't  sue  somebody  who  killed  me. 
Mr.  Grover:  Because  there  would  be  no  legal  obligation. 
The  Court :  You  have  heard  the  ruling;  it  is  not  necessary 
to  argue  it  any  further."  Proper  exceptions  were  preserved 
to  all  the  foregoing  rulings. 

We  think  the  court  erred.     It  should  have  permitted 
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appellant  t6  prove  the  earnings  of  the  deceased  and  how 
rauch,  although  he  was  forty-eight  years  old,  he  contrib- 
uted or  was  in  the  habit  of  contributing  toward  the  sup- 
port of  his  father.  It  is  true  where  the  next  of  kin  are 
lineal  and  the  deceased  is  a  minor,  the  law  presumes  pecu- 
niary loss  from  the  fact  of  death  (City  of  Chicago  v.  Schol- 
ten/75  111.  468;  0.  &  K  W.  R.  R.  Co!  v.  Swett,  45  111.  197); 
nevertheless,  as  held  in  C.  &  A.  R.  R.  Co.  v.  May,  108  111. 
288,  evidence  that  the  deceased  in  his  lifetime  supported  his 
children,  "is  not  only  admissible,  but  highly  proper,  if  not 
indispensably  necessary."  Pennsylvania  Co.  v.  Keane,  143 
111.  172;  Swift  &  Co.  V.  Foster,  163  111.  50;  C.  &  W.  I.  R. 
R.  Co.  V.  Ptacek,  171  111.  9;  P.,  C,  C.  &St.  L.  R.  R.  Co.  v. 
Kinnare,  203  III.  388;  City  of  Salem  v.  Harvey,  29  111. 
App.  483.  In  I.  &  St.  L.  R.  R.  Co.  v.  Whalen,  19  111. 
App.  116,  as  also  in  several  of  the  foregoing  cases,  it  was 
held  proper  to  prove  that  the  deceased,  although  of  age, 
contributed  a  portion  of  his  earnings  to  the  support  of  his 
parents  or  brothers  and  sisters.  In  the  Cit}^  of  Chicago  v. 
Keefe,  114  111.  222,  the  court  say:  ** Parents  and  even 
brothers  and  sisters  might  reasonably  expect  in  many  ways 
to  derive  pecuniary  benefit  from  the  continued  life  of  the 
intestate  as  of  grace  and  favor  if  not  of  right  at  any  age  of 
life,  and  our  statute  imposes  the  duty  of  support  in  the 
event  of  their  becoming  paupers,  of  the  parent  by  the 
child,  and  of  one  brother  or  sister  by  another  brother  or 
sister."  Damages  recoverable  for  a  loss  of  pecuniary  benct 
fits  from  the  death  of  a  child  are  not  limited  to  the  value  of 
services  during  minority,  but  extend  to  what  might  have 
been  received  at  any  time.  B.  &  O.  S.  W.  R.  R.  Co.  v.  Then, 
159  111.  535.  In  the  case  at  bar  (and  in  all  similar  cases)  if 
the  offered  proof  had  been  received,  the  jury  instead  of  grop- 
ing in  the  dark  would  have  had  before  them  some  data  en- 
abling them  to  fix  more  intelligently  the  pecuniary  loss 
sustained  by  the  next  of  kin. 

The  exclusion  of  the  proof  was  peculiarly  hurtful  to 
appellant  in  view  of  the  following  instruction  given  at 
appellee's  request : 
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"The  court  instructs  you  that  in  an  action  such  as  this 
if  the  plaintilf  recovers  at  all,  the  actual  pecuniary  loss  to 
the  next  of  kin  is  the  sole  measure  of  recovery.  Every 
item  and  element  of  damages  claimed  must  be  shown  by  a 
preponderance  of  the  evidence  in  the  case  and  every  item 
and  element  of  damages  which  in  the  judgment  of  the  jury 
is  not  sustained  by  a  preponderance  of  the  evidence  should 
be  disallowed.  The  law  does  not  permit  the  jury  to  base 
a  verdict  upon  any  mere  speculative  or  unproved  view  of 
what  might  or  might  not  happen  in  the  future.  No  amount 
or  dollar  can  be  given  by  the  jury  that  is  not  based  upon 
the  evidence  admitted  by  the  court;  that  must  be .  based 
upon  the  evidence  actuall_v  in  the  case  and  not  upon  state- 
ments of  counsel  not  supported  by  the  evidence,  if  any  such 
statements  have  been  made.  The  law  does  not  allow  a  re- 
covery for  anything  whatever  for  court  costs,  attornej^'s 
fees  nor  witness'  fees,  nor  any  expense  of  the  suit  or  funeral, 
nor  any  loss  sustained  by  the  deceased  himself,  nor  any- 
thing for  doctors  bills,  medicines,  nursing  or  attendance, 
nor  anything  whatever  for  any  mental  pain  or  suffering  of 
the  next  of  kin." 

By  this  instruction  the  jury  were  told  that  the  plaintiff 
can  recover  only  **  the  actual  pecuniary  loss  to  the  next  of 
kin;"  that  "  every  item  and  element  of  damages  claimed 
must  be  shown  by  a  preponderance  of  the  evidence;"  that 
"  every  item  and  element "  not  so  shown  "  should  be  dis- 
allowed;" that  the  verdict  cannot  be  based  "  upon  any 
mere  speculation  or  unproved  view  of  what  might  or  might 
not  happen  in  the  future;"  that  "  no  amount  or  dollar  can  be 
given  that  is  not  based  upon  the  evidence."  Then  follows 
a  long  list  of  specified  items  for  which  the  jury  were  in- 
formed "  the  law  does  not  allow  a  recovery." 

The  court  having  previously  excluded  all  proof  tending 
to  show  **  actual  pecuniary  loss  to  the  next  of  kin"  or  dam- 
ages suffered  by  them  from  the  death  of  the  deceased,  it  is 
somewhat  difficult  to  understand  how  the  jury,  with  this 
instruction  before  them,  could  do  otherwise  than  render  a 
verdict  of  not  guilty.  The  giving  of  the  instruction  coupled 
with  the  exclusion  of  the  proof  virtually  amounted  to  a 
declaration  by  the  court  to  the  jury  that  they  should  exon- 
erate the  defendant  from  liability.     Moreover,  the  instruc- 
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tion  is  not  the  law.  Its  language  as  a  whole  would  almost 
certainly  lead  the  jury  to  believe  that  the  proof  must  bo 
such  as  to  enable  them  to  compute  the  loss  and  damage  in 
dollars  and  cents.  '*  In  this  class  of  cases  it  is  not  necessary 
that  damages  be  proved  in  dollars  and  cents,  but  having 
proved  such  kinship  as  raises  a  presumption  of  pecuniary 
loss,  or  offered  proof  of  loss  in  cases  of  collateral  kindred 
on  adult  cliildren,  the  jury  must  from  age,  health,  etc.,  fix 
•  the  damages  sustained."  R.  R.  Co.  v.  Ptacek,  supra;  O. 
&  M.  R.  R.  Co.  V.  Wangelin,  152  111.  138. 

For  appellee  it  is  contended  that  the  errors  pointed  out 
are  harmless  as  bearing  only  upon  the  question  of  damages 
and  that  the  jury  had  no  occasion  to  consider  this  question 
as  they  found  the  issues  for  the  defendant.  There  would 
be  more  force  in  this  contention  if  the  court  had  admitted 
the  proof  showing  deceased's  earnings  and  the  benefit  de- 
rived from  them  by  his  father.  In  such  case  it  could  have 
been  urged  with  some  degree  of  plausibility  that  the  jury 
found  the  defendant  free  from  negligence  or  the  deceased 
guilty  of  contributory  negligence,  and  that,  therefore,  the 
instruction  did  no  harm.  Eut  with  the  instruction  given 
and  the  testimony  excluded  we  cannot  say  there  was  no 
material  error. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  Wieczorek  v.  Antonina  Adamski,  et  al. 
Gen.  No.  11,126. 

1.  Answer— 7P/ien  withdrawal  of,  proper.  After  the  AppoUate 
Court  has  held  that  a  biU  of  complaint  does  not  make  out  a  case  and 
reverses  and  remands  a  cause,  it  is  proper  for  the  trial  court  to  permit 
the  defendant  in  such  a  case  to  withdraw  his  answer  and  file  a  demurrer. 

2.  R^COKO— effect  of^  when  made  pursuant  to  prcBcipe.  Wliere  the 
ruling  of  the  chancellor  complain  d  of  was  based  upon  affidavits  and 
the  transcript  of  the  record  is  made  pursuant  to  praecipe  and  does  not 
certify  that  it  contains  all  the  affidavits  filed  upon  the  hearing  resulting 
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in  such  ruling,  a  presumption  will  be  indulged  that  there  were  othei 
affidavits  presented  to  the  court  which  justified  its  ruling. 

3.  Demurrer— rtgr/i^  to  lUe^  notwithstanding  ride  to  ansicer.  Not- 
withstanding a  defendant  may  be  ruled  tp  answer,  he  has  a  right  to 
interpose  a  demurrer. 

4.  Bill  of  liKViEyr—ivkat  newly  discovered  evidence  essential  to  aiis- 
tain.  In  order  to  sustain  a  bill  of  review  upon  the  ground  ot*.  newly- 
discovered  evidence,  it  must  appear  that  such  evidence  is  material  and 
of  such  a  character  as  will  pro  luce  a  different  result  on  the  merits  on 
another  trial  and  that  it  is  not  merely  of  a  cumulative  or  impeaching 
nature. 

5.  Bill  op  review— when  newly  discovered  evidence  irill  not  sustain. 
Unless  it  appeai-s  that  the  complainant  could  not,  by  the  exerci^  of 
reasonable  diligence,  have  discovered  the  alleged  new  evidence  before 
the  entry  of  the  original  decree,  a  bill  of  review  based  upon  such  evi- 
dence will  not  lie. 

6.  Bill  of  review — loJien^  barred  by  lajyse  of  time,  A  bill  of  review 
must,  ordinarily,  be  filed  within  the  statutory  time  allowed  for  the 
suing  out  of  a  writ  of  error. 

7.  Laches— u'7ia<  constitutes.  Ten  years  of  unexplained  inaction  in 
failing  to  interpose  a  bill  of  review  constitutes  laches. 

8.  Statute  of  Limitations— w/ien,  inay  be  availed  of,  in  equity. 
In  equity,  the  Statute  of  Limitations  may  be  availed  of  on  demurrer  to  a 
bill  where  the  bar  appears  on  its  face,  unless  an  equitable  excuse  is 
alleged  in  the  bill  to  avoid  such  bar. 

Bill  of  review.  Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1903.  Affirmed.  '  Opinion  filed  May  17, 
1904. 

Statement  by  the  Conrt.  This  is  an  appeal  from  a 
decree  sustainincj  a  demurrer  to  and  dismissing  for  want  of 
equity  a  bill  of  review  alleging  fraud  in  the  original  pro- 
ceeding and  also  newly  discovered  evidence. 

In  August,  1890,  appellant  filed  his  bill  of  complaint 
against  Frank  Adamski,  the  deceased  husband  of  appellee, 
Antonina  Adamski,  in  the  Superior  Court  of  this  cgunty, 
to  obtain  relief  by  having  a  warranty  deed  executed  by 
himself  and  others  to  said  Frank  Adamski  declared  to  be  in 
effect  a  mortgage  given  to  secure  a  debt.  On  June  2,  1S91, 
after  a  hearing  upon  the  bill,  answer  and  replication  a  de- 
cree was  entered  dismissing  the  bill  for  want  of  equity. 

On  February  18,  1892,  appellant  filed  the  bill  now  in 
question  in  which  be  alleged  that  he  had  discovered  that 
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certain  witnesses  who  had  testified  upon  the  hearing  in  the 
original  cause,  had  committed  perjury  and  that  their  testi- 
mony was  false,  and  praying  to  have  the  decree  of  June  2, 
1891,  set  aside  and  a  new  hearing  of  the  cause  ordered. 
September  16,  1895,  a  decree  was  entered  in  this  cause  va- 
cating the  decree  of  June  2,  1891,  and  granting  a  rehearing 
on  the  original  bill. 

On  October  23,  1895,  a  bill  supplemental  to  the  bill  of 
review  was  filed  alleging  that  the  premises  in  question  had 
been  transferred  to  one  Lobe  and  certain  buildings  thereon 
removed  and  praying  for  an  accounting.  To  the  supple- 
mental bill  answers  were  duly  filed.  On  Februar}'^  18,  1896, 
a  decree  was  entered  finding  the  material  allegations  in  the 
original  and  supplemental  bill  to  be  true  and  granting  the 
relief  pra\'ed  for  therein.  This  decree  was  reversed  by  the 
Appellate  Court  in  Adamski  v.  Wieczorek,  93  111.  A  pp.  357. 
Upon  remandmentof  the  cause  the  answer  to  the  bill  was 
withdrawn  by  leave  of  court  and  a  demurrer  filed  which 
was  sustained  in  accordance  with  the  ruling  of  the  Appel- 
late Court  (Adamski  V.  Wieczorek,  supra\  that  a  bill  of 
review  on  the  ground  of  fraud  does  not  lie  where  the  fraud 
consists  in  the  giving  of  perjured  testimony  upon  the  orig- 
inal hearing.  Afterwards,  on  June  20,  1901,  appellant 
amended  his  bill  by  alleging  newl}'  discovered  evidence  in 
this,  that  soon  after  the  execution  of  the  deed  sought  to  be 
declared  a  mortgage,  Frank  Adamski,  the  grantee  therein, 
stated  to  various  parties  (naming  them)  that  appellant  and 
his  wife  did  not  know  what  the  document  was  which  they 
signed  and  that  if  they  had  known  they  would  not  have 
signed  it;  that  said  Adamski  solicited  one  Wesolowski  to 
commit  perjury  at  the  original  hearing  and  told  him  that 
he  woold  explain  to  him  just  what  he  would  have  to  swear 
to  in  court.  In  said  amendment  it  was  further  alleged  that 
appellant  did  not  know  of  or  suspect  the  existence  of  this 
evidence  until  after  the  term  at  which  the  original  decree 
was  entered,  and  that  he  had  no  reason  to  know  or  suspect 
that  such  admissions  had  been  made  b}'  said  Adamski.  The 
defendants  were  then  ordered  to  '*  answer  said  bill  in  fif- 
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teen  days,"  but  instead  of  doing  so  they  demurred.  After- 
wards, appellant  moved  the  court  to  vacate  the  order 
allowing  the  defendants  to  withdraw  their  answer  and  file 
a  demurrer  and  to  strike  from  the  files  the  demurrer  to  the 
amended  bill  and  in  support  of  said  motion  filed  the  affida- 
vits of  F.  W,  Proudfoot  and  A.  C.  Anderson  to  the  effect 
that  at  the  hearing  of  the  bill  of  review  in  1896  the  solicitor 
for  Frank  Adamski  stated  in  open  court  that  he  was  willing 
to  and  did  admit  that  the  deed  in  question  was  and  was  in- 
tended to  be  a  mortgage  only,  and  desired  a  reference  to  a 
master  for  the  purpose  of  an  accounting  between  the  parties; 
that  because  of  said  admission  appellant  offered  no  testimony 
at  said  hearing  and  a  reference  was  had  to  a  master  and 
some  proof  taken  with  reference  to  an  accounting. 

On  December  26,  1902,  the  decree  appealed  from  was 
entered,  in  which  appellant's  foregoing  motion  was  denied, 
the  demurrer  to  the  amended  bill  of  review  sustained  and 
the  bill  dismissed  for  want  of  equity. 

Beach  &  Beach,  for  appellant. 

MoArdlb  &  McArdle,  for  appellee  Antonina  Adamski. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

First.  We  find  no  error  in  the  refusal  of  the  court  to 
grant  appellant's  motion.  The  bill  of  review  as  first  drawn 
relied  only  upon  fraud  in  the  committing  of  perjury  at  the 
hearing  of  the  original  bill;  and  after  the  Appellate  Court 
had  ruled  that  the  bill  of  review  was  devoid  of  merit  it  was 
entirel}''  proper,  after  the  cause  had  been  remanded,  for  the 
court  to  permit  the  withdrawal  of  the  answer  and  the  filing 
of  a  demurrer.  In  fact,  taking  into  consideration  the  rul- 
ing of  the  Appellate  Court,  it  is  difficult  to  see  how  the 
chancellor  could  have  done  anything  else.  Nor  is  this  con- 
elusion  affected  by  the  showing  of  the  affidavits  that  at  the 
hearing  which  ripened  into  the  decree  that  was  afterwards 
reversed,  the  defendants  admitted  the  deed  to  be  a  mort- 
gage. The  admission  was  for  the  purposes  of  that  hearing 
only,  and  had  in  it  no  elements  of  estoppel.     Moreover,  the 
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clerk  of  the  Superior  Court  certifies  to  the  record  before  us 
"  as  per  praecipe  on  file  herein,"  and  the  praecipe  directs 
the  clerk  to  insert  the  affidavits  of  Proudfoot  and  Ander- 
son. In  this  condition  of  the  record  we  will,  if  necessary, 
further  presume  in  favor  of  the  regularity  of  the  court's 
proceeding  that  there  were  other  affidavits  not  set  forth  in 
the  record  that  justified  its  action. 

The  defendants,  although  ordered  to  answer  the  amended 
bill,  demurred  thereto.  In  Bracken  v.  Kennedy,  3  Scam. 
558,  the  court  say  (p.  564) :  '*  The  third  error  questions 
the  right  of  the  defendant  to  file  a  demurrer  when  he  was 
under  a  rule  to  answer.  This  he  had  a  right  to  do.  The 
filing  either  of  an  answer,  plea  or  demurrer  was  in  com- 
pliance with  the  rule."  Dunn  v.  Keegan,  3  Scam.  292. 
Appellant's  motion  was  addressed  to  the  discretion  of  the 
court.  That  the  discretion  was  correctly  exercisiid  is  ap- 
parent when  it  is  considered  thiit  if  a  default  decree  had 
been  entered  for  the  failure  of  defendants  to  comply  with 
the  rule  to  answer,  such  decree  would  upon  appeal  or  writ 
of  error  have  been  reversed  (as  will  hereafter  be  shown)  for 
want  of  equity,  in  the  amended  bill. 

Second.  The  amended  bill  of  review  is  bad  upon  its 
face,  and  the  demurrer  to  it  was  properly  sustained  for  a 
number  of  reasons : 

(a)  The  present  bill  differs  from  the  one  held  insuffi- 
cient by  the  Appellate  Court  only  in  this,  that  it  now 
contains  the  additional  allegations  of  newly  discovered 
evidence.  In  other  words,  the  court  is  asked  to  open  and 
set  aside  its  former  decree  and  grant  a  rehearing  on. 
that  sole  ground  of  newly  discovered  evidence.  Before 
such  relief  will  be  granted  it  must  appear  that  the  new  evi- 
dence is  material  and  of  such  a  character  as  will  produce  a 
different  result  on  the  merits  on  another  trial,  and  that  it 
is  not  merely  of  a  cumulative  or  impeaching  character. 
Lewis  V.  Topsico,  201  111.  320;  Elzas  v.  Elzas,  183  III.  132. 
None  of  these  requirements  is  met  by  the  bill.  It  sets  out 
the  original  bill,  but  not  the  answer  (simply  saying  that  on 
a  certain  day  Frank  Adamski  *' filed  his  answer"),  and 
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therefore  renders  it  impossible  to  say  what  the  issues  were 
upon  which  the  case  was  heard  by  the  court.  The  issues 
not  being  shown  and  it  not  appearing  that  there  were  any 
findings  of  fact  in  the  original  decree,  it  cannot  be  deter- 
mined whether  the  new  evidence  is  material,  ^on  constat 
but  that  the  answer  denied  the  execution  of  the  deed;  and 
in  such  case  Adamski's  alleged  admissions  that  appellant 
and  his  wife  did  not  know  what  they  were  signing  would 
have  been  wholly  immaterial.  Again,  while  in  the  case  of 
a  bill  of  review  for  error  of  law  it  is  not  necessary  to  set 
forth  the  evidence  heard  upon  the  hearing  of  the  original 
bill,  it  is  necessary  to  do  so  where  the  bill  proceeds  upon 
the  ground  of  newly  discovered  evidence;  otherwise  it 
cannot  be  determined  whether  the  latter  be  material,  or  will 
produce  a  different  result  and  be  not  merely  cumulative. 

(b)  It  does  not  appear  that  appellant  could  not,  by  the 
exercise  of  reasonable  diligence,  have  discovered  the  new 
evidence  before  the  entry  of  the  original  decree.  Lewis  v. 
Topsico,  Bxiprc^,  No  showing  whatever  is  made  in  that  be- 
half. All  that  appears  is  that  appellant  did  not  know  or  sus- 
pect of  its  existence  until  after  the  term  at  which  the  decree 
was  entered.  Why  he  did  not  know  or  suspect,  how  or 
when  he  came  to  know  of  the  new  evidence,  and  what  he 
did  in  that  direction,  upon  all  those  and  kindred  matters, 
the  bill  of  review  is  silent. 

(c)  As  has  been  shown,  the  bill  in  its  aspect  of  being  a 
bill  of  review  for  newly  discovered  evidence  is  essentially  a 
new  one  and  must  be  regarded  as  having  been  filed  when 
the  amendment  introducing  the  new  matter  was  made. 
That  was  done  June  20,  1901,  a  little  more  than  ten  years 
after  the  entry  of  the  original  decree.  "  It  is  a  general  rule 
that  a  bill  of  review  will  not  be  entertained  unless  brought 
within  the  time  allowed  by  the  statute  for  the  suing  out  of 
a  writ  of  error."  Sloan  v.  Sloan,  102  111.  581;  Bell  v.  John- 
son, 111  III.  374;  Allison  v.  Drake,  U5  111.  500.  In  equity 
the  Statute  of  Limitations  may  be  availed  of  on  demurrer 
to  a  bill  where  the  bar  appears  on  its  face,  unless  an  equi- 
tal)le  excuse  is  aliefie  I  in  the  bill  to  avoid  the  bar.  Bell  v.' 
Johnson,  supra.     Here  no  excuse  is  alleged. 
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(d)  Appellant  was  guilty  of  laches  in  allowing  ten  years 
and  over  to  pass  by  before  setting  up  the  newly  discovered 
evidence.  When  he  discovered  it,  is  not  shown.  Consist- 
ently with  the  allegations  of  the  bill,  he  may  have  discov- 
ered it  immediately  after  the  term  during  which  the  original 
decree  was  entered,  that  is  to  say,  ten  years  before  he 
amended  his  bill.  In  Exchange  National  Bank  v.  Darrow, 
177  111.  362,  an  unexcused  delay  of  three  years  was  held  to 
be  such  laches  as  would  bar  relief  under  a  bill  of  review  for 
newly  discovered  evidence.  While  as  a  general  rule  the 
defense  of  laches  must  be  made  by  plea  or  answer,  yet  such 
rule  does  not  apply  when  the  bill  already  states  the  causes 
of  and  excuses  for  delay.  Coryell  v.  Klehm,  157  III.  462. 
And  in  Exchange  National  Bank  v.  Darrow,  supra^  the 
Supreme  Court  seem  to  have  gone  a  step  further  and  to 
have  held  that  the  question  of  laches  may  be  raised  by  de- 
murrer even  where  the  excuses  for  the  delay  are  not  stated 
in  the  bill.  .  So  far  as  appears  from  the  report  of  that  case, 
such  excuses  were  no  more  alleged  there  than  here;  that  is, 
not  at  all.  Previously,  in  Kerfoot  v.  Billings,  160  111.  563, 
w^here  this  question  underwent  a  thorough  examination  at 
the  hands  of  the  Supreme  Court,  it  had  expressly  held  (p. 
573)  "  that  where  a  bill  shows  laches  upon  its  face  and  fails 
to  set  forth  any  excuse  for  an  earlier  prosecution  of  the 
suit,  the  defense  of  laches  on  the  part  of  the  complainant 
may  be  set  up  under  demurrer  either  general  or  special." 
And  see  Lloyd  v.  Kirk  wood,  112  III.  329. 

The  decree  dismissing  the  bill  of  review  for  want  of  equity 
is  affirmed. 
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Francis  O'Neill^  General  Superintendent  of  Police^  etc., 
Y.  James  W.  Fitzsimmons. 
Gen.  No.  11,129.  . 

1.  Cevil  service  employee— uj^en,  may  he  discharged,  A  civil 
service  employee  of  the  city  of  Chicago  may  be  discharged  by  it  when 
such  discharge  is  made  in  good  faith  and  in  the  interest  and  from  mo- 
tives of  economy. 

Mandamus  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
County:  the  Hon.  Elbridob  Hanecy»  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1903.  Reversed.  Opinion  filed  May  17,  1904. 
Rehearing  denied  June  8,  1904. 

Statement  by  tlie  Court.  On  and  before  December  7, 
1898,  there  was  existing  in  the  police  department  of  the 
city  of  Chicago  an  office  or  position  known  as  foreman  of 
the  repair  shop.  On  that  day  appellee  duly  passed  an  ex- 
amination held  by  the  Civil  Service  Commission  of  the  city 
touching  his  qualifications  for  said  position  and  was  duly 
certified  by  the  commission  to  the  then  general  superin- 
tendent of  police  of  the  city  of  Chicago  for  appointment  to 
such  position.  On  December  24-,  1898,  appellee  qualified 
and  entered  upon  the  duties  of  the  position  and  continued 
to  fill  the  same  and  discharge  all  the  duties  thereof  until 
March  19,  1902,  when  he  received  from  appellant  the  fol- 
lowing notice : 

"  City  of  Chicago, 

Department  of  Police. 

Francis  O'Neill,  General  Superintendent  of  Police. 

March  19,  1902. 
General  Order  No.  18: 

John  Carr,  James  F.  Christian  and  James  W.  Fitzsim- 
mons, Foremen  Repair  Shop,  and  Patrick  Malone,  Assist- 
ani  Plumber,  are  hereby  dropped  from  the  rolls,  no  appro- 
priation having  been  made  by  the  City  Council  for  their 
salaries  for  the  current  year. 
This  order  to  take  effect  at  7  o'clock  this  p.  m. 

Francis  O'Nkill, 
General  Supt.  Police." 
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Appellee  immediately  protested  to  the  superintendent  of 
police  claiming  that  said  order  of  dismissal  was  illegal  and 
offered  his  services  for  the  performance  of  tlie  duties  of 
said  position,  which  the  superintendent  refused.  After- 
wards appellee  filed  his  petition  in  the  Circuit  Court  of  Cook 
County,  praying  for  a  writ  of  mandamus  to  be  issued  to 
appellant  and  commanding  him  to  restore  appellee  to  the 
position  held  by  him  prior  to  March  19, 1902.  The  petition 
sets  up  the  foregoing  facts,  also  the  duties  of  appellee  as 
foreman  of  the  repair  shop,  and  alleges  that  in  the  annual 
appropriation  for  the  year  1902  the  common  council  of  the 
cit}'  of  Chicago  at  the  request  of  appellant,  failed  to  make 
an  appropriation  for  the  salary  of  appellee;  that  appellant's 
action  in  making  such  request  and  the  compliance  of  said 
council  with  the  same  was  had  and  taken  for  the  sole  pur- 
pose of  dismissing  and  removing  appellee  from  his  said 
position  and  circumventing  and  evading  the  Civil  Service 
Act.  The  petition  further  alleges  that  the  duties  of  said 
position  held  by  appellee  have  not  been  abolished;  that  in 
truth  and  in  eflfect  they  cannot  be  abolished,  as  it  is  essen- 
tial for  the  proper  management  of  said  repair  department 
that  there  should  be  a  superintendent  of  the  same  and  that 
the  duties  thereof  be  performed  by  some  one  individual; 
that  from  the  ninth  day  of  March,  1902,  until  on  or  about 
the  first  day  of  April,  next  following,  the  duties  of  appellee's 
said  position  were  performed  in  fact,  but  without  warrant 
of  law,  by  one  Patrick  J.  Reid,  and  that  since  the  first  day 
of  April  until  the  filing  of  the  petition  said  duties  have 
been  and  are  still  performed  by  one  William  J.  Kay;  that 
neither  said  Reld  nor  said  Ray  has  taken  the  Civil  Service 
examination  for  said  position,  and  that  no  one  has  been 
certified  to  for  the  same  by  the  Civil  Service  Commission; 
that  Reid  is  the  wagonmaker  and  Ray  a  laborer  employed 
in  said  repair  shop;  that  neither  the  one  nor  the  other,  while 
performing  the  duties  formerly  performed  by  appellee,  per- 
formed the  duties  pertaining  to  their  former  positions,  but 
devoted  their  entire  time  to  the  work  formerly  done  by  ap- 
pellee; that  all  such  acts  and  doings  are  contrary  to  the 
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provisions  of  the  Civil  Service  Act,  to  the  rules  and  regu- 
lations of  the  Civil  Service  Commission  and  to  the  rights 
of  apjDcllee. 

Appellant's  answer  admits  among  other  things  that  he 
at  the  times  mentioned  in  the  petition  was  superintendent 
of  police  of  said  city;  that  appellee  was  duly  appointed  to 
the  position  of  foreman  of  the -repair  shop  as  alleged  in 
said  petition  and  held  said  position  until  on  or  about  March 
19,  1902,  and  that  no  appropriation  for  the  salary  attached 
to  said  position  was  made  by  the  common  council  of  said 
city  for  the  year  1902,  but  denies  that  the  failure  to  make 
said  appropriation  was  for  the  purpose  of  dismissing  or  re- 
moving appellee  from  said  position  and  circumventing  or 
evading  the  said  Civil  Service  Act;  alleges  that  this  posi- 
tion was  unnecessary  and  a  useless  expense  to  said  city  and 
for  that  reason  alone  said  common  council  failed  to  make 
an  approi)riation  therefor. 

To  said  answer  appellee  filed  a  traverse  wherein,  among 
other  things,  he  denies  that  said  position  formerly  held  by 
him  was  unnecessary  and  a  useless  expense  to  said  city  and 
averred  on  the  contrary  that  the  same  was  absolutely  nec- 
essary and  that  without  it  the  business  of  said  repair  shop 
could  not  be  properly  carried  on. 

Upon  trial  by  the  court  without  a  jury  the  issues  were 
found  for  appellee  and  a  peremptory  writ  of  mandamus 
ordered  to  issue  commanding  appellant  forthwith  to  rein- 
state appellee  in  his  position  as  foreman  of  said  repair  shop. 

Charlks  M.  Walker,  Corporation  Counsel,  Colin  C.  II. 
Fyffk  and  Wells  M.  Cooke,  Assistants  Corporation  Coun- 
sel, for  appellant. 

Edmund  S.  Cummings,  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

In  City  of  Chicago  v.  The  People  ex  rel.  Byrne  {ante^ 
p.  145,)  we  hold  that  the  Civil  Service  Act  was  not  intended 
to  deprive  a  municipality  of  the  i)ower  to  abolish  an  office 
or  position,  if  the  power  be  exercised  reasonably  and   in 
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good  faith  and  that  the  person  who  had  been  holding  the 
abolished  office  or  position  was  not  entitled  to  a  hearing 
under  the  clause  of  the  act  which  prohibits  a  removal  ex- 
cept upon  written  charges  and  a  hearing*  thereon.  The  rea- 
soning in  that  case  leads  to  the  same  conclusion  where  an 
emploj'ee  of  a  municipality  is  discharged  from  his  position 
in  good  faith  in  the  interest  and  from  motives  of  economy. 
Such  has  been  the  uniform  ruling  of  the  courts  of  New 
York  under  a  law  similar  to  ours.  People  ex  rel.  Corrigan 
V.  The  Mayor,  149  N.  Y.  215;  Phillips  v.  Mayor,  88  N.  Y. 
245;  Langdon  v.  Mayor,  92  N.  Y.  428;  Lethbridge  v.  Mayor, 
133  K  Yf  232;  McNamara  v.  Mayor,  152  N.  Y.  228.  Coun- 
sel for  appellee  does  not  dispute  the  proposition  that  an 
employee  maybe  discharged  for  lack  of  funds,  but  contends 
that  appellee  was  not  discharged  in  good  faith. 

There  is  little  if  any  conflict  in  the  proof.  Appellant,  as 
chief  of  police  of  the  city  of  Chicago,  was  notified  by  its 
comptroller  **  that  there  was  just  so  much  money  available," 
that  he  "  would  have  to  exercise  economy,"  that  the  appro- 
priation requested  by  him  wa*s  too  large  and  could  not  pos- 
sibly be  tnade  by  the  city  council,  that  he  would '  have  to 
modify  his  original  estimates,  and  to  exercise  his  judgment 
where  economy  could  be  practiced  with  the  least  detriment 
to  the  service.  Acting  upon  the  suggestions  of  the  comp- 
troller and  believing  that  the  superintendent"of  construction 
could  successfully  fill  appellee's  position  in  addition  to  his 
other  duties,  appellant  did  not  ask  for  an  appropriation 
to  pay  appellee,  and  no  appropriation  was  made.  Appel- 
lee as  foreman  of  the  repair  shop  had  under  him  twenty- 
one  men,  to  wit,  gthree  blacksmiths,  three  helpers,  three 
woodworkers,  two  carpenters,  three  harness  makers,  four 
painters  and  three  laborers.  During  the  first  one  or  two 
weeks  after  appellee's  discharge  Reid,  one  of  the  men 
under  him,  took  his  place,  and  from  that  time  until  the 
trial  (not  quite  ten  months)  William  J.  Ray,  one  of  the  four 
painters,  acted  as  foreman  and  performed  the  same  duties 
that  appellee  had  formerly,  and  did  nothing  else.  No 
additional  men  were  employed  in  the  shop  after  appellee's 
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discharge.  He  had  been  paid  for  his  services  $100  a  month, 
and  Ray  $52.50  a  month.  Ray's  pay  remained  the  same 
after  taking  appellee's  place.  There  was  thus  a  clear  sav- 
ing of  $100  a  month. 

Upon  the  foregoing  facts  and  in  view  of  appellee's  ad- 
mission that  he  did  not  charge  appellant  with  '*  moral  tur- 
pitude," we  are  of  opinion  that  the  latter  in  discharging  the 
former  for  want  of  an  appropriation  was  acting  in  good 
faith  and  from  motives  of  economy,  and  was  not  seeking  to 
circumvent  or  evade  the  provisions  of  the  Civil  Service  Act. 
True,  there  were  nine  men  in  the  repair  shop  who  were  not 
appropriated  for,  eight  of  whom  remained  in  the  service 
notwithstanding.  But  appellant  explains  this  by  his  testi- 
mony that  where  a  position  (like  appellee's)  was  filled  by 
one  man  only,  and  no  appropriation  wa«  made,  the  one  man 
was  discharged;  but  where  there  was  a  group  of  men  filling 
the  same  position  and  only  part  of  them  were  appropriated 
for,  appellant  kept  them  all  at  work  on  what  he  called  "  the 
vacation  principle,"  that  is  to  say,  an  order  for  enforced 
vacation.  The  fact  that  some  three  months  after  appellee's 
dismissal  appellant  received  from  the  city  authorities  a  con- 
siderable sum  of  money  and  paid  the  men  for  the  lost  time 
does  not  shed  any  light  on  what  his  motives  were  at  the 
time  he  notified  appellee  and  two  others  in  the  same  situ- 
ation that  they  were  "dropped  from  the  rolls."  Appel- 
lant testifies  that  he  did  not  in  one  single  instancedepart 
from  the  rule  whereby  he  discriminated  between  a  position 
held  by  one  man  only  and  a  position  held  by  several;  and 
there  is  no  proof  to  the  contrary.  There  is  also  a  total  lack 
of  proof  tending  to  show  any  animus  or  feeling  of  dislike  or 
hostility  on  the  part  of  appellant  toward  appellee. 

As  held  in  City  of  Chicago  v.  The  People,  supra,  the 
alleged  violations  of  the  Civil  Service  law  in  taking  Ray 
from  his  work  as  9.  painter  and  giving  him  the  position  of 
foreman  are  matters  in  which  appellee  may  be  interested  as 
a  citizen,  but  not  as  petitioner  in  a  mandamus  proceed- 
ing. If  the  city  or  any  of  its  officers  have  been  violating 
the  law  in  this  respect,  appellee  is  not  the  proper  party  to 
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raise  the  question,  nor  is  this  the  proper  proceeding  to 
consider  it. 

It  may  be  (although  we  do  not  so  decide)  that  under  the 
operation  of  the  Civil  Service  law  and  the  rules  of  the  com- 
mission appointed  in  pursuance  thereof  appellee  will  be 
entitled  to  be  restored  to  his  position  when  a  new  appropria- 
tion is  made  therefor. 

The  order  of  mandamus  will  be  reversed  with  afindingof 
facts. 

Reversed. 


Charles  KIchley,  et  al.,  v,  Robert  A.  Childs. 
Gen.  No.  11,138. 

1.  Chattel  property— reZa^iue  rights  of  claimants  to.  A  person 
purchasing  chattel  property  from  an  administrator,  who  sold  the  same 
by  virtue  of  authority  of  court,  acquires  a  superior  title  to  another  who 
purchases  such  property  at  an  unaut)iorized  chattel  mortgage  sale  made 
under  a  void  chattel  mortgage,  notwithstanding  the  person  so  purchas- 
ing from  the  admini<«trator  leaves  such  chattel  property  with  the  peraon 
of  such  administrator  as  bailee. 

2.  Chattel  mortgaoe— lo^i^n,  should  he  foreclosed.  Possession  of 
mortgaged  chattels  must  be  taken  by  the  mortgagee  within  a  reasonable 
time  after  default,  and  a  failure  to  do  so  destroys  the  lien  of  the  mort- 
gagee as  against  subsequent  purchasers  and  attachment  or  judgment 
creditors.  What  is  such  a  reasonable  time  is  to  be  determined  by  the 
situation  of  the  parties  and  the  special  circumstances  of  each  case;  but 
where  both  parties  reside  in  the  same  county,  within  a  few  miles  of  each 
other,  and  three  days  are  suffered  to  pass  after  default  without  any 
effort  to  take  possession,  the  delay  is  unreasonable  and  the  burden  of 
proof  is  upon  one  claiming  under  such  mortgage  to  establish  a  reduc- 
tion to  possession  within  the  time  required  by  law. 

Action  of  replevin  with  count  in  trover.  Appeal  from  the  Circuit 
Court  of  Cook  Countv;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1903.  Affirmed. 
Opinion  ftled  May  17,  1904. 

Adolph  Marks,  for  appellants. 

Charles  Hudson,  for  appellee. 
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Mb.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  was  replevin  with  a  count  in  trover  brought  by  ap- 
pellee against  appellants  for  two  horses,  a  truck  and  a  har- 
ness. The  horses  and  truck  having  been  recovered  on  the 
writ,  the  jury  found  the  right  of  possession  thereto  in  ap- 
pellee and  assessed  his  damages  at  two  hundred  and  fifty 
dollars.  After  a  remittitur  of  the  damages  ordered  by  the 
court,  judgment  was  rendered  on  the  verdict  and  defend- 
ants appeal. 

The  property  in  controversy  belonged  to  one  Elizabeth 
Kane.  She  died  October  27,  1893,  and  Luke  Kane,  h^r 
husband,  was  appointed  administrator  of  her  estate.  As 
such  he  came  into  possession  of  the  property  and  duly  in- 
ventoried it  as  a  part  of  the  estate.  On  July  11,  1898, 
liUke  Kane,  still  being  administrator,  but  in  his  private  ca- 
pacity and  without  any  authority  from  court,  gave  a  chat- 
tel mortgage  on  the  property  to  one  W.  C.  Anderson  to 
secure  his  note  of  even  date  for  $101.40,  payable  to  Ander- 
son's order  in  five  months.  Kane  was  not  indebted  to 
Anderson,  but  to  William  McGivern,  who  had  handed  the 
claim  to  Anderson  for  collection.  McGivern  knew  the 
property  belonged  to  the  estate  and  did  not  authorize  An- 
derson to  procure  the  chattel  mortgage  from  Kane.  In 
September,  1898,  before  the  note  was  due,  Anderson  seized 
the  horses,  wagon  and  harness  under  pretense  of  the  mort- 
gage, and  without  the  knowledgeor  authority  of  McGivern. 
Upon  the  latter's  order  Anderson  restored  the  property  to 
Kane. 

December  16, 1898,  under  an  order  of  the  Probate  Court 
giving  Kane,  as  administrator  of  his  wife's  estate,  leave  to 
sell  the  personal  property  at  private  sale,  the  horses,  wagon 
and  harness,  then  in  the  actual  possession  of  the  adminis- 
trator, were  sold  by  him  to  appellee  for  $125.85  and  a  bill 
of  sale  executed  therefor  by  Kane  both  personally  and  as 
administrator.  Appellee  claims  under  this  bill  of  sale. 
On  the  day  it  was  made  he,  through  his  agent,  took  posses- 
sion of  the  property  by  placing  his  hand  on  the  bridle  of 
one  of  the  horses,  telling  Kane  at  the  same  time  that  "  we 
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couldn't  take  care  of  them."  Kane  drbve  off  with  the 
horses  and  the\^  and  the  wagon  and  harness  remained  in 
his  possession  as  alleged  bailee  for  appellee  until  on  or 
about  December  23,  1898,  nearly  two  weeks  after  the  note 
secured  by  the  mortgage  had  become  due,  when  constable 
H.  B.  Goodrich,  having  physical  possession  of  the  mort- 
gage, but  so  far  as  appears  no  authority  either  from  Ander- 
son or  McGivern,  sold  the  property  at  public  sale  to  one 
D.  C.  Schnell;  but  for  how  much,  or  whether  Schnell  paid 
anything,  or  to  whom,  does  not  appear.  JNor  is  there  any 
proof  as  to  who  it  was  that  seized  the  property  out  of 
Kane's  possession  as  bailee  or  just  when  the  seizure  took 
place  or  how  or  from  whom  Goodrich  came  into  possession 
of  the  mortgaged  chattels.  Shortly  after  the  sale  to  him 
Schnell  sold  and  delivered  the  same  lo  appellants  for  $200, 
they  having  no  actual  notice  of  the  claims  of  appellee  or  of 
the  previous  sale  to  him.  Appellee  then  brought  this  re- 
plevin suit. 

Appellants  invoke  the  well-established  rule  of  law  in 
this  state  that  an  absolute  sale  of  personal  property  where 
the  possession  is  permitted  to  remain  with  the  vendor  is 
fraudulent /?<?/•  tf«  and  void  as  to  subsequent  creditors  and 
purchasers,. and  claim  that  there  was  no  real  or  actual  trans- 
fer of  possession  from  Kane  to  appellee,  inasmuch  as  after 
the  sale  to  the  latter  Kane  was  just  as  much  and  to  the 
same  extent  in  possession  as  before.  If  Kane  had  been  the 
owner  and  as  such  had  sold  to  appellee,  and  appellants  had 
afterwards  bought  from  Kane,  he  being  in  possession,  it 
may  well  be  and  we  are  of  opinion  that  appellants  would 
have  acquired  the  better  title.  But  such  are  not  the  facts 
of  this  case.  Kane  never  was  the  owner  but  had  possession 
as  administrator.  After  the  sale  to  appellee  he  held  the 
pessession  for  him.  Moreover,  neither  Schnell,  from  whom 
appellants  bought,  nor  appellants  themselves  were  induced 
to  buy  or  part  with  their  money  (if  Schnell  parted  with  any 
at  all)  by  reason  of  the  possession  or  apparent  ownership 
being  in  Kane.  Schnell  had  no  dealings  with  Kane.  He 
bought  at  a  public  sale  conducted  by  constable  Goodrich. 
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How  Goodrich  came  into  possession  is  not*shown.  For  all 
that  appears  the  goods  may  have  been  stolen  from  Kane. 
At  all  events  their  taking  from  him  was  tortious.  The 
mortgage  under  which  appellants  claim  was  void.  It  was 
made  by  Luke  Kane  individually  upon  property  which  did 
not  belong  to  him,  to  secure  his  individual  debt  to  McGivern, 
and  McGivern  knew  that  the  property  was  not  Kane's. 
Under  these  circumstances  Kane,  although  generally  speak- 
ing the  legal  title  was  in  him  in  trust  for  the  payment  of 
the  debts  of  his  intestate  (People  v.  Brooks,  123  111.  24G; 
Makepeace  v.  Moore,  5  Gil.  474;  Williams  on  Executors, 
936,  937),  was  without  authority  to  execute  the  mortgage. 
Any  sale  under  it  passed  no  title.  The  Probate  Court  had 
not  authorized  the  administrator  to  dispose  of  the  property 
under  sections  90  and  91  of  the  Administration  Act  (Rev. 
Stat.  ch.  3). 

Possession  of  mortgaged  chattels  must  be  taken  by  the 
mortgagee  within  a  reasonable  time  after  default  in  pay- 
ment or  other  conditions  broken  by  which  he  becomes  en- 
titled to  possession.  A  failure  to  take  possession  within 
such  time  destroys  the  lien  of  the  mortgage  as  against  sub- 
sequent purchasers  and  attachment  or  judgment  creditors. 
To  permit  possession  to  be  retained  by  the  mortgagor  while 
the  right  of  possession  is  in  the  mortgagee,  is  a  fraud  upon 
creditors  and  purchasers  and  contrary  to  the  policy  of  the 
law.  Reed  v.  Eames,  19  111.  594;  Cass  v.  Perkins,  23  111. 
326;  Shannon  v.  Wolf,  173  111.  253.  What  is  a  reasonable 
•time  to  reduce  mortgaged  chattels  to  possession  after 
default  mu3t  be  determined  by  the  situation  of  the  parties 
and  the  special  circumstances  of  each  case.  Where  the 
parties  both  reside  in  the  same  county  within  a  few  miles 
of  each  other,  and  three  days  are  suffered  to  pass  after 
default  without  any  effort  to  take  possession,  the  delay  will 
be  unreasonable  as  against  the  rights  of  third  parties. 
Reed  v.  Eames,  suj>ra;  Cass  v.  Perkins,  svpra;  Wooley  v. 
Fry,  30  111.  158.  Here,  the  note  secured  by  the  mortgage 
fell  due  on  December  11,  1898.  Assuming  that  the  mort- 
gage was  valid  and  that  the  seizure  of  the  property  was  for 
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purposes  of  a  foreclosure,  it  does  not  appear  that  it  was 
taken  out  of  the  possession  of  the  mortgagor  until  Decem- 
ber 23,  1898.  The  burden  of  proof  was  upon  appellants, 
who  claimed  under  the  mortgage,  to  show  that  the  chattels 
covered  thereby  had  been  reduced  to  possession  by  the 
mortgagee  in  apt  time  after  non-payment  of  the  note^wiien 
due.  This  they  did  not  do.  So  far  as  appears  all  the  par- 
ties lived  in  Chicago.  No  excuse  was  shown  for  not  taking 
possession  before  the  twenty-third  of  December.  Under 
the  law  of  this  state  possession  should  have  been  taken 
not  later  than  the  fourteenth  and  possibly  on  the  twelfth 
or  thirteenth.  The  failure  to  take  possession  avoided  and 
discharged  the  lien  of  "the  mortgage  as  against  appellee 
although  he  had  purchased  the  chattels  before  the  maturity 
of  the  secured  note.  Constant  v.  Matteson,  22  111.  5r)S; 
Atkins  V.  Byrnes,  71  111.  326. 

It  is  further  argued  that  appellee  is  estopped  from  claim- 
ing title  because  he  was  aware  of  the  existence  of  the  mort- 
gage and  took  no  steps  to  have  it  released  or  discharged  of 
record.  Even  if  it  be  conceded  that  the  mortgage  was 
valid,  appellee  was  under  no  legal  or  other  obligation  to 
procure  its  release,  and  indeed  could  not  have  done  so  if  he 
had  desired.     He  was  a  stranger  to  it. 

The  testimony  concerning  Anderson's  seizure  of  the  chat- 
tels before  the  maturity  of  the  mortgage,  the  disavowal  of 
his  acts  by  McGivern  and  the  return  of  the  property  to 
Kane  on  McGivern's  order  was  in  part  received  over  the 
objection  and  exception  of  appellants,  and  they  moved  to 
strike  it  from  the  record,  whereupon  the  court  said:  "It 
may  stand,  provided  they  connect  the  defendants  with  it." 
No  connection  w^as  made,  but  the  motion  was  not  renewed. 
Had  it  been  (as  it  should)  it  is  to  be  presumed  the  court 
would  have  ordered  the  testimony  stricken  out.  Besides, 
its  admission,  if  erroneous,  was  harmless.  It  is  not  shown 
that  it  operated  to  the  prejudice  of  appellants,  and  we  do 
not  see  how  it  could. 

A  witness  v^ho  was  testifying  as  to  the  value  of  the  har- 
ness was  objected  to  as  not  competent,  whereupon  the  court 
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remarked:  "The  jury  can  judge  the  facts  without- testi- 
mony." In  view  of  the  remittitur  of  the  entire  sum  al- 
lowed as  damages,  it  is  not  perceived  how  appellants  were 
prejudiced  in  the  final  judgment  by  the  remark  of  the 
court. 

Error  is  also  assigned  in  connection  with  the  giving,  re- 
fusal and  modification  of  instructions  asked  by  the  respect- 
ive parties.  We  do  not  consider  it  necessary  to  pass  di- 
rectly upon  the  points  made  by  counsel  in  this  regard.  As 
the  evidence  stood,  there  was  bound  to  be  a  verdict  for 
appellee.  He  showed  himself  to  be  the  owner  of  the  goods 
in  controversy,  and  appellants  offered  no  legal  defense. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed, 


Q.  J.  Chott  T.  Tivoli  Amusement  Company^  for  nse^  etc. 

Q.  J.  Chott  v.  Tivoli  Amusement  Company^  et  al. 

Gen.  Nos.  11,124  and  11J25.    (Consolidated.) 

1.  Assignment— M7?»cii  garnishee  cannot  rely  upoji.  A  garnishee 
cannot  rely  upon  an  assignment  as  a  defense,  where  the  assignee  files  a 
disclaimer  of  interest  thereunder. 

2.  Corporate  record— tc/ia^  competent  as.  The  minutes  of  a  stock- 
holders* meeting,  written  upon  a  sheet  of  paper,  sifc-ned  by  the  secretary 
and  bearing  the  initials  of  the  president  of  the  corporation,  are  compe- 
tent, where  it  does  not  appear  that  they  were  ever  transcribed  in  a 
record  book. 

Qamishment  proceeding,  etc.  Appeals  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  John  Gibbons,  Judge,  and  the  Hon.  Abnea 
Smith,  Judge,  respectively,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  Mai-ch  term,  1903.    Affirmed.    Opinion  filed  May  17,  1904. 

Statement  by  the  Court,  Q.  J.  Chott  subscribed  for 
$2,500  of  the  $20,000  capital  stock  of  the  Tivoli  Amuse- 
ment Company  and  paid  but  $2,000  upon  such  subscription. 

Allyn  W.  Thurston. recovered  a  judgment  by  confession 
against  the  company  for  $550,  issued  execution  thereon  and 
upon  a  return  of  nidla  bona,  began  proceedings  in  garnish- 
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meot  against  Chott  to  subject  to  the  payment  of  his  judg- 
ment, the  amount  due  from  Chott  upon  his  stock  subscrip- 
tion. He  recovered  a  judgment  for  $500  against  Chott,  which 
was  reversed,  upon  the  sole  ground  that  it  was  stated  in 
the -answer  of  Chott,  as  garnishee,  that  his  stock  subscrip- 
tion has  been  assigned  by  the  Tivoli  Company  to  one  Mor- 
ganroth,  who  was  not  made  a  party  to  the  garnishment 
suit.  Chott  V.  Tivoli  Amusement  Co.,  82  111.  App.  244. 
The  cause  was  remanded  to  and  redocketed  in  the  Circuit 
Court  and  Morganroth  then  filed  in  that  court  a  disclaimer 
of  any  interest  in  the  stock  subscription  of  Chott.  Chott 
then  filed  in  the  Circuit  Court  his  bill  in  equity  to  restrain 
the  prosecution  of  the  garnishment  suit  and  obtained  a 
temporary  injunction.  The  order  for  an  injunction  was 
reversed  in  this  court.  Thurston  v.  Chott,  86  111.  App.  543. 
A  jury  was  waived  in  the  garnishment  suit  and  by  stipula- 
tion that  suit  was  heard  with  the  chancery  cause,  and  upon- 
the  same  evidence.  There  was  a  finding  and  judgment  in 
the  garnishment  suit  against  Chott  for  $500,  the  amount 
due  on  his  stock  subscription,  and  his  bill  was  dismissed  for 
want  of  equity  and  from  the  judgment  and  decree  the  pres- 
ent appeals  are  prosecuted. 

Peck,  Miller  &  Starr,  George  A.  Miller  and  Charles 
J.  Faulkner,  Jr.,  for  appellant. 

Newman,  Northrup,  Levinson  &  Becker,  for  appellees. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

We  think  the  Circuit  Court  properly  found  that  there 
was  no  agreement  with  Chott  for  the  purchase  of  his  stock, 
made  by  Thurston,  or  by  Thurston,  Hirsch  and  Morgan- 
roth. 

In  the  face  of  the  formal  disclaimer  by  Morganroth  of 
any  interest  or  right  to  the  money  due  from  Chott  to  the 
Tivoli  Company  .upon  his  stock  subscription,  Chott  cannot 
assert  as  a  defense  to  this  suit,  brought  in  the  name  of  the 
Tivoli  Company  for  the  amount  due  on  such  subscription, 
that  the  money  due  thereon,  is  due  to  Morganroth  and  not 
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to  the  Tivoli  Company.  Mortland  v.  Little,  137  Mass.  339; 
Chott  V.  Tivoli  Amusement  Co.,  supra. 

The  court  upon  the  evidence  properly  admitted  the 
record,  written  upon  a  sheet  of  paper,  of  the  minutes  of  the 
meeting  of  the  stockholders  of  the  Tivoli  Company  held 
September  3,  1896.  The  record  was  signed  by  the  secre- 
tary and  bore  the  initials  of  the  president.  It  was  not 
shown  that  the  record  of  the  meeting  was  ever  transcribed 
into  a  book. 

It  is  claimed  by  appellant  that  the  judgment  in  favor  of 
Thurston  was  fraudulent;  but  the  evidence  shows  that  it 
was  rendered  upon  a  note  for  $500  given  by  the  company 
for  that  amount  of  money  loaned  by  Thurston  to  the  com- 
pany. 

It  is  also  claimed  that  the  sale  of  the  property  of  the 
Tivoli  Company  to  Morganroth  was  fraudulent  and  that 
therefore  the  title  to  the  property  sold  remained  in  the 
company  and  was  subject  to  levy  and  sale  on  the  execution 
issued  on  the  Thurston  judgment.  This  contention  is  n6t 
sustained  by  the  evidence.  The  bill  of  sale  recites  a  con- 
sideration of  $8,979.79  and  to  it  is  attached  the  covenant  of 
Morganroth  to  pay  certain  specified  claims  against  the 
company  amounting  in  the  aggregate  to  that  sum. 

Hirsch,  Thurston,  Chott  and  Morganroth  originally  sub- 
scribed for  all  the  stock  of  the  Tivoli  Company;  the  first 
three  for  twenty-five  shares  e?ich,  Morganroth  for  one  hun- 
dred shares.  Hirsch,  Thurston  and  Morganroth  paid  their 
subscriptions  in  full,  Chptt  still  owes  $500  upon  his  sub- 
scription. Morganroth  purchased  at  par  the  stock  of  Hirsch 
and  Thurston  and  gave  his  note  therefor  and  oflfered  to  bu/ 
of  Chott  his  stock  upon  the  same  terms.  It  is  clear  that 
the  company  at  the  time  of  the  sale  to  Morganroth  was 
insolvent  and  unable  to  continue  in  business.  The  receipts  of 
the  theatre  were  much  less  than  the  expenses.  The  company 
was  in  debt  for  rent,  for  supplies,  for  wages,  to  the  amount 
of  nearly  $9,000  and  was  without  funds.  There  is  nothing 
in  the  record  to  show  that  the  sale  to  Morganroth  was  not 
made  in  good  faith  under  the  honest  belief  that  such  sale 
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was  for  the  best  interest  of  both  the  creditors  and  the 
stockholders.  We  find  in  the  facts  of  the  case  neither 
ground  for  the  interposition  of  a  court  of  equity  to  prevent 
Thurston  enforcing,  by  proceedings  in  garnishment,  the 
promise  and  obligation  of  Chott  to  pay  in  full  his  stock 
subscription,  nor  sufficient  legal  grounds  for  the  reversal 
of  the  judgment  against  him  upon  that  subscription. 

The  judgment  of  the  Circuit  Court  in  case  number  11,124 
•will  be  affirmed  and  the  decree  of  that  court  in  number 
11,125 -wiU  also  be  affirmed. 

Affirmed. 


Commonwealth  Electric  Company  v.  Mary  B.   Rose, 
Administratrix. 

Geii.  No.  11,135. 

1 .  Contributory  negligence— i^j/iaf  doea  not  eAtuhlish,  Where  a 
person  in  the  employ  of  one  company  is  killed  while  in  the  performance 
of  his  duties  which  necessitated  his  working  about  electric  wires  owned 
bj'  another  company,  it  is  not  necessarily  contributory  negligence  for 
him  to  have  failed  to  wear  rubber  gloves  or  a  safety  belt  and  to  have 
stood  upon  a  grounded  steel  cable  instead  of  upon  a  wooden  cross-arm . 

2.  Ordinary  care— instruction  upon,  held  not  erroneous.  An  in- 
struction as  follows  :  **  The  court  instructs  the  jury  tliat  ordinary  care 
as  mentioned  in  these  instructions,  is  that  degree  of  care  wliich  an 
ordinarily  prudent  person,  ivith  deceased's  knowledge  or  means  of  knowl- 
edge of  electrical  affairs^  and  situated  as  deceased  was,  before  and  at 
the  time  of  the  accident,  would  exercise  for  his  own  safety,"  held,  not 
erroneous.    The  particular  words  complained  of  are  italicized. 

3.  Negligence— ?r/ia<  is,  tipon  the  pari  of  an  electric  company. 
It  is  negligence  upon  the  part  of  an  electric  company  to  fail,  contrary 
to  ordinance,  to  protect  an  overhead  conductor,  charged  with  electric 
current  dangerous  to  human  life,  about  which  the  employees  of  other 
companies  must  work  in  the  performance  of  their  duties. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Ap- 
peal from  the  Superior  Court  of  Cook  County;  the  Hon.  Joseph  E, 
Gary,  Juil^e  presiding.  Heard  in  the  Branch  Appellate  Court  at  tlie 
March  term,  1903.     Affirmed.     Opinion  filed  May  17,  1904. 

F.  J.  Canty  and  J.  C.  M.  Clow,  for  appellant. 
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James  C.  MoShane,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

PlaintiflTs  intestate  was  a  lineman  in  the  service  of  the 
Chicago  Telephone  Company,  which  owned  and  operated 
wires  strung  upon  poles  on  the  south  side  of  Sixty  seventh 
street.  The  defendant  company  operated  and  controlled  a 
line  of  wires  used  for  lighting  purposes  strung  on  poles  on 
the  east  side  of  Parnell  avenue.  At  the  southwest  corner 
of  Parnell  avenue  and  Sixty-seventh  street,  in  Chicago,  the 
wires  used  for  lighting  passed  under  the  telephone  wires. 

The  deceased,  at  the  time  he  came  to  his  death,  was  en- 
gaged with  others  in  the  service  of  the  telephone  company, 
in  stringing  a  new  wire  on  the  poles  of  that  company. 
There  was  a  dead  wire,  i.  e.,  a  wire  carrying  no  current,  on 
the  lower  cross-arms  on  the  poles  of  the  telephone  com- 
pany, one  of  which,  called  pole  2,  was  at  the  southwest 
corner  of  the  streets  mentioned,  and  the  other,  pole  1,  was 
112  feet  east  of  pole  2.  The  telephone  men  sought  to 
"  ferry  "  the  new  wire  from  pole  2  east  across  Parnell  ave- 
nue over  the  wires  of  the  defendant,  to  pole  1.  To  effect 
this  the  dead  wire  was  cut  at  pole  2  and  the  west  end  of 
that  wire  was  fastened  to  the  east  end  of  the  new  wire.  It 
was  intended  also  to  cut  the  dead  wire  at  pole  1  and  then 
use  the  section  of  that  wire  thus  cut  out  as  a  hauling  line 
to  "  ferry  "  the  new  wire  from  pole  2  to  pole  1.  It  was  the 
duty  of  the  deceased  to  cut  the  dead  wire  at  pole  1,  and 
with  the  section  of  that  wire  between  him  and  pole  2,  to 
"  ferry  "  over  from  pole  2  the  new  wire,  and  fasten  it  to  a 
pin  in  the  third  cross-arm  from  the  bottom  on  pole  1.  He 
stood  on  the  west  side  of  the  pole,  twenty-eight  feet  above 
the  ground,  with  both  feet  upon  a  wire  cable  half  an  inch 
thick,  which  was  attached  to  the  pole  twenty-two  inches 
below  the  lower  cross-arm.  At  a  signal  from  the  man  on 
pole  2,  the  deceased  cut  the  dead  wire  with  one  hand  and  held 
the  end  of  that  wire  in  the  other  hand  preparatory  to  carry- 
ing it  up  to  the  third  cross-arm.  Immediately  after  the  wire 
was  so  cut  the  deceased  fell  to  the  ground  and  was  killed. 
His  administratrix  brought  an  action  under  the   statute 
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against  the  company  which  operated  the  electric  lighting 
wire  and  recovered  a  judgment  for  $5,000,  and  the  defend- 
ant appealed. 

The  defendant  company  was  granted  permission  to  put 
and  operate  its  electric  lighting  wires  on  and  over  the 
streets  of  Chicago  by  an  ordinance  which  contained  this 
provision :  "  All  conductors  and  wires  owned  and  operated 
by  the  said  corapanVj  under  the  provisions  of  this  ordi- 
nance shall  be  properly  insulated,  and  all  overhead  conduct- 
ors used  by  said  company  shall  be  protected  by  guard  wires 
or  other  suitable  mechanical  device  or  devices." 

The  first  count  of  the  declaration  sets  out  the  ordinance 
and  alleged  that  the  defendant  negligently,  etc.,  permitted 
its  wires  to  become  and  remain  improperly  and  defectively 
insulated  and  without  guard  wires,  and  by  reason  thereof  a 
current  of  electricity  was  conveyed  to  the  deceased  which 
caused  him  to  fall,  etc. 

It  is  conceded  that  there  was  no  guard  wire  or  any  other 
device  to  protect  the  lighting  wires  of  defendant  and  the 
evidence  is  abundant  to  show  that  such  wires  were  defect- 
ively and  improperly  insulated. 

It  is  contended  that  the  evidence  fails  to  support  the 
verdict  and  judgment,  first,  because  it  is  not  shown  that  the 
deceased  received  a  current  of  electricity  which  caused  his 
fall.  This  contention  cannot  be  maintained.  There  is  evi- 
dence that  there  was  a  flame  or  flash;  that  the  man  who 
was  on  pole  2  received  a  shock  and  let  go  the  wire;  that 
the  cable  on  which  deceased  stood  was  grounded;  that  the 
lighting  wire  carried  a  current  of  2000  volts,  and  that  the 
deceased  cried  out  at  the  time  the  flash  was  seen  and  almost 
instantly  fell,  and  from  the  evidence  the  jury  might  prop- 
erly draw  the  inference  that  it  was  a  current  of  electricity 
carried  to  his  body  from  the  wires  of  the  defendant,  that 
caused  the  fall  of  the  deceased;  second,  because  the  deceased 
was  guilty  of  contributory  negligence.  In  support  of  this 
contention  it  is  urged  that  he  did  not  wear  rubber  gloves 
nor  a  safety  belt,  although  both  were  at  hand;  that  he  stood 
upon  the  west  side  when  he  should  have  stood  on  the  east 
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side  of  the  pole;  that  he  stood  upon  a  '^  grounded  "  steel 
cable  when  he  should  have  stood  upon  a  wooden  cross-arm. 

Whether  the  acts  and  conduct  of  the  deceased  were  con- 
sistent with  the  exercise  of  ordinary  care  on  his  part  for  his 
own  safety  or  amounted  to  negligence  which  caused  or  con- 
tributed to  his  injury  and  death,  were  questions  of  fact  for 
the  jury  which  they  have  found  for  the  plaintifif  and  we 
cannot  say  that  such  finding  is  against  the  evidence. 

Complaint  is  also  made  of  the  following  instruction  given 
for  the  plaintifif :  "  The  court  instructs  the  jury  that  ordi- 
nary care,  as  mentioned  in  these  instructions,  is  that  degree 
of  care  which  an  ordinarily  prudent  person,  with  deceased's 
knowledge  or  means  of  knowledge  of  electrical  affairs,  and 
situated  as  deceased  was,  before  and  at  the  time  of  the  ac- 
cident, would  exercise  for  his  own  safety,"  because  of  the 
words  "  with  deceased's  knowledge  or  means  of  knowledge 
of  electrical  affairs."  The  instruction  obviously  refers  to 
the  question  whether  the  deceased  exercised  ordinary  care 
for  his  own  safety.  In  our  opinion  the  defendant  was  not 
prejudiced  by  the  words  complained  of.  The  deceased  was 
an  experienced  lineman  and  had  been  a  foreman.  Acts  or 
conduct  on  his  part  might  amount  to  or  constitute  negli- 
gence when  the  same  acts  or  conduct  on  the  part  of  one 
whollj^  ignorant  of  electrical  affairs  would  not  amount  to 
negligence.  It  was  for  the  jury  to  find  from  all  the  evi- 
dence what  the  deceased  did  or  failed  to  do  and  then  to  say 
whether  such  acts  and  conduct  showed  ordinary  care  on  his 
part  for  his  own  safety,  or  amounted  to  contributory  negli- 
gence. This  included  as  well  the  acts  and  conduct  of  the 
deceased  in  placing  himself  in  the  position  in  which  he  was, 
as  his  acts  and  conduct  in  that  position,  but  we  cannot  see 
that  the  instruction  is  subject  to  the  criticism  that  it  as- 
sumes that  the  deceased  exercised  ordinary  care  in  placing 
himself  in  the  position  in  which  he  was  at  the  time  he  fell. 

For  the  defendant  the  following  instructions  were  given  : 

"  If  the  jury  believe  from  the  evidence  that  it  was  dan- 
gerous for  Rose  to  stand  upon  the  strand  or  messenger 
cable,  which  made  a  perfect  circuit  between  any  charged 
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electrical  agency  in  the  hand  of  Rose  and  the  ground,  and 
that  Rose  knew  or  by  the  exercise  of  ordinary  care  would 
have  known,  that  standing  upon  said  messenger  cable  was 
dangerous,  and  if  the  jury  further  believe  from  the  evidence 
that  a  man  of  ordinary  prudence  under  such  circumstances 
as  surrounded  Rose,  would  not  have  stood  upon  said  mes- 
senger strand  or  messenger  cable  while  holding  a  tele- 
phone wire  suspended  over  electric  wires,  then  the  jury 
must  find  the  defendant  not  guilty. 

"  If  the  jury  believe  from  the  evidence  that  a  man  of 
ordinary  prudence,  exercising  ordinary  care  for  his  own 
safety  under  such  circumstances  as  surrounded  Rose  at  the 
time  of  this  accident,  would  have  worn  and  used  a  safety 
belt,  and  that  Rose  did  not  at  the  time  of  this  accident 
wear  a  safety  belt,  and  if  the  jury  further  believe  from  the 
evidence  thai  the  death  of  Rose  would  have  been  prevented 
if  the  deceased  had  worn  a  safety  belt,  then  the  jury  must 
find  the  defendant  not  guilty." 

And  in  other  instructions  the  question  whether  the  acts 
or  conduct  of  the  deceased  in  the  matter  then  in  hand 
amounted  to  contributory  negligence,  was  fairly  submitted 
to  the  jury  under  proper  instructions. 

We  do  not  deem  it  necessary  to  consider  the  many  other 
objections  urged  against  the  verdict  and  judgment  in  this 
case.  The  defendant  made  no  attempt  to  protect  its  over- 
head conductor,  charged  as  it  was  with  an  amount  of  elec- 
tric current  dangerous  to  human  life,  by  guard  wire  or  by 
any  mechanical  device  whatever.  It  is  no  answer  to  say 
that  the  ordinance  did  not  provide  whether  the  guard  wire 
should  be  placed  above  or  below  the  conductor.  At  this 
street  crossing  the  telephone  wires  were  above  the  conduc- 
tor of  the  defendant,  and  the  guard  wire  to  protect  the 
conductor  from  contact  with  the  telephone  wire  must  neces- 
sarily be  placed  above  the  conductor. 

We  find  in  the  record  before  us  no  reversible  error,  and 
the  judgment  of  the  Superior  Court  will  be  affirmed. 

Ajfinaed. 
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Frederick  H.  Herhold  v.  Albert  L.  White. 
Gen.  No.  11,119. 

1.  Slander— M?/iaf  words  actionable,  without  innuendo,  Tlie  words, 
**  he  (meaning  the  plaintiff)  is  and  has  been  behind  bars,"  are  slander- 
ous and  actionable  of  themselves  witliout  any  innuendo,  and  the  state- 
ment of  an  innuendo  with  respect  thereto  does  not  change  the  legal 
effect  of  their  use. 

2,  Videlicet— ^^eo<  of  allegation  under.  Where  it  is  alleged  under 
a  videlicei  that  slanderous  words  were  spoken  at  a  particular  place,  it  is 
not  essential  to  a  recovery  that  proof  be  made  that  such  words  were,  in 
fact,  spoken  at  such  place;  it  is  sufficient  if  the  speaking  of  the  words 
be  established  at  any  place. 

Action  on  the  case  for  slander.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Marcus  Kavanaqh,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  tlie  March  term,  1903,  Affirmed. 
Opinion  filed  May  17,  1904. 

Donald  L.  Morrill,  for  appellant. 

IIknry  W.  Leman,  for  appellee. 

Mr.  Justick  Bakek  delivered  the  opinion  of  the  court. 

This  was  an  action  for  slander  in  which  plaintiff  had  a 
verdict  for  $800,  remitted  therefrom  $400,  had  judgment 
for  $400,  and  the  defendant  appealed. 

The  words  charged  in  the  second  count  of  the  declara- 
tion were,  "he  (meaning  the  plaintiff)  is  and  has  been  be- 
hind bars."  It  is  contended  that  these  words  are  not  ac- 
tionable. In  Webb  v.  Beavan,  11  Q.  B.  D.  609,  it  was  said : 
'*  The  distinction  seems  a  natural  one,  that  words  imputing 
that  the  plaintiff  has  rendered  himself  liable  to  the  mere 
infliction  of  a  fine  are  not  slanderous,  but  it  is  slanderous 
to  say  that  he  has  done  something  for  which  he  can  be 
made  to  suffer  corporally." 

Words  are  to  be  construed  "according  to  their  common 
acceptation,"  "  in  the  sense  in  which  hearers  of  common 
and  reasonable  understanding  would  ascribe*  to  them."  In 
our  opinion  to  say  of  a  man  that  he  "  has  been  behind 
bars  "  must  be  held  to  mean  and  charge  that  he  has  done 
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something  for  which  he  has  been  punished  by  imprison- 
ment, and  to  say  of  him  that  "  he  is  behind  the  bars " 
must  be  held  to  mean  and  charge  that  he  has  done  some- 
thing for  which  he  is  now  suffering  punishment  by  impris- 
onment, and  either  set  of  words  is  therefore  slanderous 
and  actionable  of  themselves  without  an  innuendo.  The  in- 
nuendo stated,  that  defendant  thereby  meant  to  state  and 
charge  "that  the  plaintiff  was  incarcerated  in  a  jail  or 
prison  and  deprived  of  his  liberty  upon  some  criminal 
charge  or  by  indictment  and  conviction"  is  a  mere  state- 
ment of  a  legal  conclusion  and  is  but  surplusage. 

It  was  charged  in  the  first  count  of  the  declaration,  and 
there  was  evidence  tending  to  prove,  that  the  defendant 
also  said  of  the  plaintiif,  that  he  "  went  under  an  assumed 
name  in  Chicago,  and  passed  himself  off  for  a  single  man," 
and  the  court  submitted  to  the  jury  the  question,  whether 
the  defendant  "was  guilty  of  speaking  the  slanderous 
words  charged  in  the  declaration."  In  this  the  court 
erred.  The  words  charged  in  the  first  count  are  not  action- 
able, and  the  case  should  have  been  submitted  to  the  jury 
upon  the  issue  joined  on  the  second  count  only;  but  in  our 
opinion  such  error  could  have  worked  the  defendant  no 
harm,  and  is  therefore  not  a  sufficient  ground  for  the  re- 
versal of  the  judgment. 

It  is  further  contended  that  the  verdict  is  against  the 
evidence.  The  declaration  charged,  under  a  videlicet,  that 
the  words  were  spoken  at  Detroit,  and  it  is  contended 
that  the  great  preponderance  of  the  evidence  is  that  the 
defendant  was  in  Chicago  on  the  day  the  witness  testified 
that  he  spoke  the  words  in  Detroit,  and  so  could  not  have 
spoken  the  words.  Only  one  witness  testified  to  the  speak- 
ins:  of  the  words  at  Detroit,  but  another  witness  testified 
that  about  the  time  charged  in  the  declaration  he  heard  the 
defendant  say  at  Chicago  that  the  plaintiff  "at  some  time 
or  other  has  been  behind  the  bars  for  a  criminal  offense," 
and  a  third  testified  that  he  heard  the  defendant  at 
Chicago  say  that  "  he  had  gotten  a  letter  with  information 
that  Mr.  White  (the  plaintiff)  had  been. behind  bars." 
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The  court,  at  the  request  of  defendant,  instructed  the 
jury  that  the  plaintiff  could  not  recover  unless  the  words 
charged  "  were  spoken  at  Detroit,  Michigan,  as  alleged  in 
the  plaintiflf's  declaration/'  This  instruction  should  not 
have  been  given.  Actions  for  libel  and  sla^nder  are  transi- 
tory actions.  The  words  in  the  declaration  "  at,  to  wit, 
the  city  of  Detroit,"  are  to  be  considered  as  lay ing  a-venue 
and  not  a  description  of  the  place,  and  it  was  not  neces- 
sary for  the  plaintiff  to  prove  that  the  cause  of  action  arose 
where  the  venue  was  laid.     Hurley  v.  Marsh,  1  Scam.  328. 

Whether  if  the  evidence  of  one  witness,  that  the  words 
charged  were  spoken  by  the  defendant  at  Detroit,  was  the 
only  evidence  to  prove  the  speaking  of  the  words,  the  ver- 
dict should  be  held  to  be  against  the  evidence,  is  a  question 
not  before  us.  It  is  sufficient  to  say  that  upon  all  the  evi- 
dence we  cannot  say  that  the  verdict  is  against  the  evidence, 
nor  can  we  say  that  the  damages  are  excessive. 

Finding  in  the  record  no  reversible  error/the  judgment 
of  the  Superior  Court  will  be  affirmed. 

AffivTned. 


Clayton  C.  Pickett,  et  ah,  v.  The  People  of  the  State  of 
Illiuois^  for  use  of  Margaret  Adams. 

Gen.  No.  11,315. 

1.  Assignments  op  error— w/ien,  deemed  waived.  Assignments  of 
error  not  argued  are  deemed  waived. 

2.  Replevin  bond— da^j/  of  constable  in  taking.  A  constable  in  tak- 
ing a  replevin  bond  is  required,  among  other  things,  to  use  the  best 
means  of  forming  a  correct  estimate  of  the  value  of  the  property  sought 
to  be  replevied,  and  the  law  in  requiring  him  to  ascertain  such  value 
clothes  him  with  all  reasonably  necessary  power,  and  if  he  neglects  bis 
duty  in  the  premises  he  and  his  sureties  upon  his  official  bond  are 
liable. 

3.  Eeplevin  BO'SD—when  conMahle  does  not  perform  his  duty  in 
taking.  A  constable*  in  taking  a  replevin  bond  must  not  rely  upon  the 
statement  contained  in  the  affidavit  for  replevin;  nor  should  he  take  and 
approve  such  a  bond  \vithout  attempting  to  ascertain  the  value  of  the 
prox^erty  sought  to  be  replevied. 
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4,  Action  op  debt— /orm  of  verdict  and  judgmeyit  in.  In  an  action 
of  debt  upon  a  penal  bond  the  verdict  should  find  the  amount  of  the  debt 
and  damages  separately,  and  the  judgment  in  such  case  should  be  for 
the  debt,  to  be  discharged  on  the  payment  of  the  damages  sustained, 
but  an  error  with  respect  to  the  form  of  such  a  verdict  is  technical  and 
will  not  reverse.  ^ 

Action  of  debt  upon  official  bond.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Joseph  P.  Robarts,  Judge,  presiding.  Heard  in  this 
court  at  the  October  terra,  1903.  Affirmed.  Opinion  filed  May  26, 
1904. 

Walter  G.  Kraft,  for  plaintiflfs  in  error. 

Lyman  M.  Paine,  for  defendant  in  error. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  for  the  sum  of  $600, 
rendered  in  an  action  of  debt  by  defendant  in  error  against 
plaintitfs  in  error.  The  suit  was  on  the  official  bond  of 
Clayton  C.  Pickett  as  constable,  against  him  and  his  sure- 
ties on  the  bond.  The  bond  sued  on  is  in  the  penalty  of 
$10,000,  and  is  conditioned  that  "the  said  Clayton  C.  Pick- 
ett shall  faithfully  discharge  the  duties  of  his  office  as  con- 
stable," etc.  No  question  is  raised  by  counsel  in  respect  to 
the  pleadings,  which  are  quite  voluminous,  and  we  do  not 
think  it  necessary  to  refer  to  them  specifically.  It  appears 
from  the  evidence  that  Margaret  Adams,  being  the  owner 
of  certain  goods  and  chattels,  which  she  used  in  carrying 
on  the  laundry  business  in  the  city  of  Chicago,  sold  the 
same  to  Frederica  Chamberlain,  for  the  sura  of  $1)50,  8250 
of  which  was  paid  in  cash,  and  notes  given  for  the  balance 
of  $700.  There  were  thirteen  notes  in  all.  Six  of  them 
were  for  $20  each,  were  dated  January  21,  1898,  and  were 
due,  respectively,  in  one,  two,  three,  four,  five  and  six  months 
after  date.  To  secure  payment  of  the  notes  Mrs.  Chamber- 
lain executed  to  Mrs.  Adams  a  chattel  mortgage  of  the 
articles  sold.  When  the  first  note  fell  due  Mrs.  Adams  de- 
manded payment  of  it,  which  was  refused,  and  she  took 
possession  of  the  mortgaged  property  and  placed  a  custodian 
in  possession.     March  2,  1898,  Frederica  Chamberlain  sued 
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out  a  writ  of  replevin  against  Margaret  Adams,  John  Adams, 
her  son,  and  M.  F.  Barrett,  before  D.  J.  Lyon,  a  justice  of  the 
peace.  The  complaint  on  which  the  writ  was  issued  was 
made  by  John  Chamberlain,  Mrs.  Chamberlain's  husband, 
as  agent  for  Frederica,  and  it  is  stated  therein  "  that  the 
said  goods  and  chattels  are  of  the  value  of  two  hundred 
dollars."  The  writ  was  delivered  to  constable  Clayton  O. 
Pickett  for  service,  and  he  took  a  bond  from  Frederica 
Chamberlain,  with  S.  A.  DeBolt  and  Charles  T,  Palmer  as 
sureties,  in  the  penal  sum  of  $400.  The  bond  is  in  the  usual 
form  of  replevin  bonds.  March  2,  1898,  Pickett  took  the 
property  on  the  writ  and  delivered  it  to  Frederica  Cham- 
berlain, the  plaintiff  in  the  replevin  suit.  Subsequently 
such  proceedings  were  had  in  the  suit  before  Justice  Lyon, 
that  on  hearing  of  the  cause,  the  justice  found  property  in 
the  defendant,  Mrs.  Adams,  and  gave  judgment  against  the 
plaintiffs  for  costs,  and  that  a  writ  retomo  de  haiendo  issue. 
The  plaintiffs  appealed  to  the  County  Court,  and  such  pro- 
ceedings were  had  in  the  matter  of  the  appeal  that,  January 
12,  1899,  the  appeal  was  dismissed  for  want  of  prosecution, 
at  plaintiffs'  costs  yf\\h  procedendo. 

The  chief  contention  of  the  defendant  in  error,  on  the 
trial,  was  that  constable  Pickett  was  guilty  of  negligence 
in  taking  bond  in  a  penal  sum  much  less  than  the  value  of 
the  property  replevied,  and  the  evidence  was  mainly  as  to 
the  value  of  the  property.  The  financial  ability  of  the  sure- 
ties on  the  replevin  bond  is  not  questioned.  The  only 
propositions  argued  by  counsel  for  plaintiffs  in  error  are, 
that  it  is  not  shown  by  a  preponderance  of  the  evidence 
that  the  property  exceeded  in  value  $200;  that  the  verdict 
of  the  jury  is  erroneous  in  form,  and  that  the  court  opred 
in  giving  improper  instructions  to  the  jury  on  behalf  of  the 
plaintiff,  and  in  refusing  to  give  some,  and  modifying 
others,  aeked  by  the  defendants.  All  questions  not  argued 
must  be  deemed  waived.  Gordon  v.  Commissioners,  etc-., 
169  111.  510;  Keyes  V.  Kimmel,  186  111.  109. 

It  appears  from  the  evidence  that  January  21,  1898,  Mrs. 
Adams  sold  to   Frederica  Chamberlain   the  property  in 
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question  for  the  sum  of  $950,  $250  of  which  was  paid  by 
Frederica  in  cash,  and  notes  were  given  for  the  balance,  to 
secure  which  notes  Frederica  executed  to  Mrs.  Adaras  a 
chattel  mortgage  of  the  property.  It  further  appears  from 
the  evidence  that  the  property  was  purchased  by  Mrs. 
Adams  about  a  year  before  the  sale  by  her  to  Mrs.  Cham- 
berlain, during  which  time  the  laundry  in  which  the  prop- 
erty was  being  used  w^as  carried  on  by  her  son,  John 
Adaras.  He  testified  that  the  property  cost  Mrs.  Adams 
$1,500,  and  that  it  was  worth,  at  the  time  it  was  replevied, 
about  $1,200,  and  was  then  in  first-class  condition.  On 
cross  examination  this  witness  testified  that  part  of  the 
property  was  purchased  from  one  Kipp,  for  which  about 
$900  was  paid  to  Kipp,  Charles  W.  Lynn  testified  that  he 
had  been  in  the  laundry  business  more  than  ten  years,  and 
had  had  occasion  to  buy  laundry  machinery;  that  he  had 
heard  the  testimony  describing  the  contents  of  Mrs.  Adams' 
laundry,  and  that  a  complete  laundry  such  as  described  was 
worth,  March  2, 1898,  about  $600.  The  foregoing  evidence 
was  offered  by  the  defendant  in  error. 

On  behalf  of  plaintiffs  in  error,  Charles  H.  Kipp  testified 
that  the  value  of  the  machinery  in  the  laundry  March  2, 
1898,  was  $150  or  $160."  It  appears  from  the  evidence  of 
this  witness,  on  cross-examination,  that  he  sold  the  laundry 
machinerj^  and  appliances,  set  up  and  in  running  order,  to 
Mrs.  Adams  for  $600.  This  did  not  include  two  horses 
and  two  laundry  wagons  which  were  replevied,  and  which 
the  evidence  shows  were  worth  $125;  nor  did  it  include  a 
body  ironer.  He  also  testified  that  his  estimate  of  the 
value  of  the  machinery  was,  as  a  whole,  set  up  and  in  run- 
ning order,  the  same  as  he  sold  it  to  Mrs.  Adams,  but  that, 
to  him,  the  property,  on  the  sidewalk,  was  not  worth  over 
$150  or  $160.  The  witness  was  asked  whether  he  had  not 
told  John  Adams  or  his  mother  that  the  property  had  been 
sold  too  cheap  to  Mrs.  Chamberlain,  and  he  said  he  had  no 
recollection  of  so  stating.  Dawson,  witness  for  plaintiffs 
in  error,  testified  that  he  was  acquainted  with  the  contents 
of  Xhe  laundry  March  2, 1898,  and  that  the  fair  value  of  the 
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machinery  then  was  $150.  John  Chamberlain,  husband  of 
Frederica,  testified  that  he  had  been  in  the  laundry  busi- 
ness over  fourteen  years;  that  he  helped  his  wife  to  pur- 
chase the  laundry  machinery  in  question,  and  that  March 
2,  1898,  it  was  worth  about  $150  or  $160.  Witness  at- 
tempts to  explain  the  discrepancy  between  these  sums  and 
the  purchase  price  by  saying  that  the  sale  to  Mrs.  Chamber- 
lain included  the  good  will  of  the  business. 

John  and  William  Adams  testified  that  Kipp  had  some- 
thing to  do  with  selling  the  laundry  to  Mrs.  Chamberlain, 
and  that  they  both  heard  him  say  that  he  had  sold  the 
laundry;  that  his  fee  was  $100,  but  that,  on  account  of 
Mrs.  Adams  having  sold  it  so  cheap,  he  woukUtake  $5,  and 
that  he  received  that  sum  for  his  services  in  making  the 
sale.  Defendant  in  error  also  put  in  evidence  in  rebuttal  a 
written  proposal  of  C.  II.  Kipp  to  Mrs,  Adams  to  furnish 
machinery  and  appliances  for  the  laundry,  containing  prices 
by  items,  the  total  amount  of  which  prices  is  $653,  and 
which  was  the  basis  of  the  contract  between  Kipp  and  Mrs. 
Adams.  This  proposal  does  not  include  all  the  property  in 
question.  If  the  testimony  of  Kipp  is  to  be  credited,  he 
swindled  Mrs.  Adams  when  he  charged  her  $600  for  the 
machinery,  etc.,  which  he  sold  to  her,  and  he  helped  Mrs. 
Adams  to  swindle  Airs.  Chamberlain,  in  selling  the  outfit 
to  her  for  $950.  The  testimony  of  John  Chamberlain  that 
the  laundry  property  was  not  worth  more  than  $150,  in  the 
laundry,  March  2,  1S98,  which  he  had  assisted  his  wife  to 
purchase  January  21,  1898,  for  the  sum  of  $950,  is,  in  view 
of  his  experience  in  the  laundry  business  and  his  knowl- 
edge of  the  value  of  laundry  machinery  (as  testified  to  by 
him),  little  short  of  absurd.  We  think  the  jury  was  fully 
warranted  by  the  evidence  in  finding  that  the  value  of  the 
property  was  largely  in  excess  of  $200.  The  jury  assessed 
the  damages  at  $856.04,  from  which  the  defendant  in  error 
remitted  $256.04,  and  judgment  was.  rendered  for  the  resi- 
due. It  appears  from  the  evidence  of  plaintiff  in  error, 
Clayton  C.  Pickett,  that  he  took  and  approved  the  replevin 
bond  before  endeavoring,  in  any  way,  to  ascertain  the  value 
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of  the  property  to  be  replevied.  We  quote  from  the  ab- 
stract :  "  From  the  investigations  made  regarding  these 
sureties,  1  believed  the}^  were  amply  sufficient.  After  mak- 
ing these  inquiries,  I  approved  the  bond  and  went  to  serve 
the  writ.  At  the  laundry  1  met  Mr.  Chamberlain,  and 
asked  him  what  the  things  were  worth.  He  stated  about 
$150  to  $175,  somewhere  along  there.  In  order  to  further 
satisfy  myself,  I  sent  for  Mr.  Kipp,  and  he  came  and  looked 
the  property  over,  and  stated  that  it.  was  worth  about 
$150,  but  he  wouldn't  give  that  much  for  it.  I  then  took 
possession  on  the  writ  and  turned  over  the  goods  to  Mrs. 
Cliamberlain,  the  plaintiff  in  the  writ."  After  the  property 
was  turned  over  to  Mrs.  Chamberlain  it  was  removed  from 
the  laundry  and  so  disposed  of  that  it  was  wholly  lost  to 
Mrs.  Adams. 

We  think  it  rather  a  singular  proceeding  to  inquire  of 
Chamberlain,  who,  as  the  writ  in  Pickett's  hands  showed, 
was  the  agent  of  the  plaintiff,  and  made  the  complaint,  de- 
posing that  the  property  was  "of  the  value  of  two  hundred 
dollars,"  and  who,  as  Pickett  must  have  known,  was  the 
plaintiff's  husband.  An  officer  in  such  case  is  required  to 
use  the  best  means  of  forming  ^  correct  estimate  of  the  value 
of  the  property,  and  the  law,  in  requiring  him  to  ascertain 
the  value,  clothes  him  with  all  reasonable  and  necessary 
power  to  do  so,  and  if  he  neglects  his  duty  in  the  premises, 
he  and  the  sureties  on  his  official  bond  are  liable.  People, 
use,  etc.,  V.  Core,  85  111.  248. 

In  the  present  case  Pickett  took  and  approved  the  bond 
before  making  any  attempt  to  ascertain  the  value  of  the 
property.  He  could  not  rely  on  the  value  stated  in  tlie 
complaint  and  writ.  People  v.  Core,  svpra.  This  was 
negligence.  He  might  have  inquired  of  Mrs.  Adams,  the 
defendant  in  the  writ,  or  of  her  son,  from  whom  he  would 
have  learned,  at  least,  the  cost  of  the  property.  We  think 
the  jury  full}''  justified  by  the  evidence  in  finding  him  neg- 
ligent in  the  matter.  The  verdict  was:  '*We,  the  jury, 
find  the  issues  for  the  plaintiff  and  assess  the  plaintiff's 
damages  at  the  sum  of  $856.04."     The  action  being  debt  on 

Vol.  CXIV  13 


Digitized  by 


Google 


194  Appellate  Courts  of  iLLfNOis. 

Vol.  114.]  Fraternal  Tribunes  v.  Steele. 

a  penal  bond,  the  verdict  should  have  found  the  amount  of 
the  debt  and  damages  separately,  and  the  judgment  in  such 
case  should  be  for  the  debt,  to  be  discharged  on  payment  of 
the  damages  assessed.  Freeman  v.  The  People,  54  III.  153. 
The  error,  however,  is  technical  and  formal,  and  not  such 
as  to  warrant  reversal  of  the  judgment.  Italian  S.  Ag.  Co. 
V.  Pease,  194  111.  98,  108. 

.We  have  carefully  considered  all  objections  of  counsel 
for  plaintiflFs  in  error  to  the  giving,  refusing  and  moditica- 
tion  of  instructions,  and  find  no  reversible  error  in  respect 
to  the  instructions.  The  instructions  given,  considered  to- 
gether and  as  a  series,  state  the  law  substantially  correctly. 
We  are  of  opinion,  from  inspection  of  the  entire  record,  that 
substantial  justice  has  been  done  between  the  parties,  and 
the  judgment  will  be  affirmed. 

Affirmed. 


|ii4   M^l         Fraternal  Tribunes  v.  Nettie  M.  Steele,  et  aU 

.mUr  Gen.  No.  11,822. 

M      194 

la^lSs  I90j  1.  Fraternal  benrpft  society— w/iaf  constitutea  charter  of.  The 
certificate  of  association  together  with  the  insurance  superintendent's 
certificate  of  organization  constitute  the  charter  of  a  fraternal  benefit 
society. 

2.  Fraternal  benefit  society — toho  may  not  become  inembers  of. 
The  certificate  of  association  of  a  fraternal  benefit  society  must  contain 
a  limitation  as  to  the  ages  of  applicants  for  membersiiip,  and  such  a 
limitation  is  material  and  precludes  the  admission  of  persons  not  within 
such  limitation. 

3.  Ultra  vires— u?7ie»  wlmisnion  of  member  in  a  fraternal  benefit 
society  is.  Where  the  charter  of  a  fraternal  benefit  society  limits  the 
ages  of  those  to  be  admitted  to  membership  to  fifty  years,  the  admis- 
sion of  a  person  over  fifty  years  of  age  'n  an  act  ultra  vires  and  no 
recovery  can  be  had  upon  a  benefit  certificate  issued  to  such  a  person . 

4.  Waiver— tr/ien  question  of  does  not  arise.  W'liere  a  fraternal 
benefit  society,  without  authority  and  contrary  to  the  express  provisions 
of  its  charter,  formally  admits  to  membership  one  totally  ineligible,  its 
action  is  void,  and  the  subsequent  retention  by  such  society  of  dues  and 
assessments  paid  by  such  a  member  does  not  operate  as  a  waiver  of  the 
right  to  contest  a  claim  based  upon  the  certificate  issued  to  such  a 
member. 
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*  Action  of  assumpsit  upon  benefit  certificate.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon .  Philip  Stein.  Judge,  presiding.  H(»ard 
in  this  court  at  the  October  term,  1903.  Reversed.  Opinion  filed  May 
26,  1904. 

Statement  by  the  Conrt.  Appellant  is  a  fraternal  bene- 
fit association,  and  was  incorporated  June  22,  1897,  under 
and  by  virtue  of  "An  Act  to  provide  for  the  organization 
of  fraternal  beneficiary  societies,''  etc.,  approved  and  in 
force  June  22.  1893,  as  amended  by  act  in  force  July  1, 
1S95.  Hurd's  Kev.  Stat.  1895,  p.  92\  Section  7  of  the  act 
provides:  "Any  ten  or  more  persons,  citizens  and  voters 
of  this  state,  may  associate  themselves  together  for  the 
purpose  of  forming  a  corporation  under  this  act,  for  which 
purpose  they  shall  make,  sign  and  acknowledge,  before  any 
officer  authorized  to  take  acknowledgment  of  deeds  in  this 
«tate,  a  certificate  of  association,  in  which  shall  be  stated 
the  name  or  title  of  the  proposed  society,  the  object  for 
which  it  is  formed,  the  plan  of  doing  business,  clearly  and 
fully  defined,  the  names  of  the  board  of  officers  or  man 
agers  for  the  first  year,  and  manner  of  selecting  their  suc- 
cessors, the  limits  as  to  age  of  applicants  for  membership, 
which  shall  not  exceed  sixty  years,"  etc.  The  section,  after 
specifying  other  things  to  be  contained  in  the  certificate  of 
association,  provides  that  the  certificate  of  association  shall 
be  filed  with  the  insurance  superintendent,  and  concludes 
as  follows:  "If  the  insurance  superintendent  shall  find, 
after  careful  examination,  that  the  objects  of  organization 
and  plan  of  doing  business  are  fully  and  definitely  set  forth, 
and  are  clearly  within  the  provisions  of  this  act,  and  that 
the  name  or  title  is  not  the  same,  or  does  not  so  nearly  re- 
semble a  title  in  use,  as  to  have  a  tendency  to  mislead  the 
public,  he  shall  approve  the  same,  and  shall  forthwith  issue 
a  certificate  of  organization  of  the  society.  Thereupon 
said  Rociety  may  proceed  to  transact  business  according  to 
the  plan  of  its  organization."  The  incorporators  of  appel- 
lant filed  the  certificate  of  association  with  the  insurance 
superintendent  June  22,  1897,  and  the  superintendent  is- 
sued to  appellant  a  certificate  of  organization.    Paragraph 
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eight  of  appellant's  "certificate  of  association,"  filed  with 
the  insurance  superintendent,  is  as  follows  :  "  8.  No  per- 
son shall  become  a  member  of  this  corporation  who  is  under 
eighteen  or  over  fifty-one  years  of  age."  At  the  time  Ed- 
ward J.  Steele,  deceased,  whose  beneficiary  certificate  was 
sued  on  by  appellees,  made  application  to  appellant  to  be 
admitted  to  membership,  and  when  he  was  so  admitted,  the 
following  by-laws  of  appellant  were  in  force : 

"Sec.  203.  No  person  shall  be  admitted  to  beneficiary 
membership  in  a  Home  Tribunal  unless  over  the  age  of 
eighteen  and  under  fifty-one  years,  and  a  person  of  sound 
health,  of  good  moral  character  and  competent  to  earn  a 
livelihood. 

"  Sec.  204.  Applicants  for  beneficiary  membership  shall 
make  applications  for  admission  under  classes  designated  as 
A,  B,  C  and  D. 

"Sec.  308.  Every  statement  made  in  his  application  for 
membership  or  in  his  answer  to  questions  asked  by  the 
medical  examiner  shall  be  deemed  warranties  of  the  truth 
thereof,  and,  if  not  true,  shall  make  his  certificate  void." 

February  15,  1898,  Edward  J.  Steele,  deceased,  applied 
for  membership  in  Chicago  Home  Tribunal  No.  18,  at 
Chicago,  and  for  benefits,  amount  $2,000,  in  Class  A.  In 
his  application  he  stated  :  "I  was  born  on  the  fourteenth  day 
of  August,  1847,  in  the  town  of  Lowville  in  Lewis  county, 
and  State  of  New  York,  and  am  fifty-one  years  of  age  at 
my  nearest  birthday."  He  directed  that  in  case  of  his 
death  his  benefits  should  be  paid  to  Nettie  M.  Steele  and 
Daisy  C.  Steele,  the  appellees,  related  to  him  as  children. 
The  application  contains  the  folloSving :  "  1  do  hereby  war- 
rant the  truthfulness  of  the  statements  in  this  application, 
and  consent  and  agree  that  any  untrue  or  fraudulent  state- 
ment made  therein,  or  to  the  medical  examiner,  or  any 
concealment  of  facts  by  me  in  this  application,  or  my  sus- 
pension or  expulsion  from  or  voluntarily  severing  my  con- 
nection with  the  order,  shall  forfeit  the  rights  of  myself 
and  my  family,  or  dependents,  to  all  benefits  and  privileges 
therein." 

It  appears  from  the  evidence  that  a  blank  form  of  appli- 
cation, in  print,  was  given  to  Steele,  and  that  when  he  re- 
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turned  it  to  the  person  who  gave  it  to  him,  the  blanks  in 
the  form  were  filled  in  writing. 

In  the  medical  examination  of  Steele,  deceased,  which 
occurred  February  15,  1898,  the  same  day  he  made  his 
application,  he  stated  his  ap^e  to  be  fifty-one  years.  A  bene- 
fit certificate  of  membership  was  issued  to  the  deceased 
March  24,  1898,  which  contains  the  following,  among  other 
things: 

/'This certificate  is  issued  *  *  *  upon  the  condition 
that  the  statements  made  by  said  member  in  applying  for 
menibership  and  in  answer  to  the  interrogatories  of  the 
local  medical  examiner  are  true,  full  and  correct  in  every 
j>articular,  and  that  said  application  and  medical  examina- 
tion, together  with  the  rules  and  regulations  of  this  order 
now  in  force  or  hereafter  adopted,  be  made  a  part  of  this 
contract.  In  the  event  of  the  death  of  said  member  while 
in  good  standing  as  aforesaid,  this  order  hereby  agrees  to 
pay  from  the  funds  above  mentioned  the  sum  of  two  thou- 
sand dollars  unto  the  beneficiaries  or  beneficiary  designated 
by  said  member." 

The  evidence  is  that  Edward  J.  Steele,  when  he  applied 
for  membership  in  the  appellant  order,  was  of  the  age  of 
sixty  years  or  more,  and  counsel  for  appellees  admitted  on 
the  trial  that  he  was  a  good  deal  older  than  alleged  in  the 
pleas.  One  of  the. pleas  alleges  that  he  was  more  than 
fifty-one,  another  that  he  was  fifty-three,  and  another  that 
he  was  fifty-eight  years  of  age,  when  he  made  his  applica- 
tion. The  deceased  departed  this  life  September  17,  1900, 
having  paid  all  dues,  assessments  and  charges  owing  from 
him  to  appellant.  The  appellees,  his  beneficiaries,  on  the 
refusal  of  appellant  to  pay  the  benefit  to  them,  on  the 
ground  that  he  was  not  eligible  as  a  member,  brought  suit. 
The  jury  found  for  appellees  and  assessed  their  damages  at 
the  sum  of  $2,226.11.  The  jury  found,  in  answer  to  special 
interrogatories,  that  the  deceased,  in  his  application,  inten- 
tionally misrepresented  his  age;  that  no  officer  of  the 
Supreme  Tribunal  of  appellant  knew  that  the  deceased  was 
more  than  fifty-one  years  of  age  when  his  beneficiary  cer- 
tificate was  granted,  but  that  some  officer  of  Home  Tribu- 
nal No.  18,  having  had  to  do  with  the  collection  of  dues  or 
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assessments,  ki)e\y  or  had  reason  to  believe  that  deceased 
was  more  than  fifty-one  years  old  when  he  made  his  appli- 
cation. There  was  evidence  tending  to  prove  that  J.  F. 
McBride,  the  authorized  supreme  deputy  for  Cook  county, 
Illinois,  and  Mrs.  Maud  Breen,  who  was  assistant  supreme 
deputy,  working  under  McBride,  knew  that  the  deceased, 
at  the  date  of  his  application,  was  more  than  fifty  one 
years  of  age. 

James  McCartney,  for  appellant. 

E.  F.  CoMSTOCK  and  Henry  S.  Wilcox,  for  appellees. 

Mr.  Presidino  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  **  certificate  of  association  "  required  by  section  7  of 
the  act  under  which  appellant  was  organized,  is  analogous 
to  the  statement  required  to  be  made  by  section  2  of  the 
act  concerning  'corporations.  Rev.  Stat.  ch.  32,  and  is  the 
measure  and  limit  of  the  corporation's  powers.  If  it  were 
otherwise,  there  would  be  no  limit  to  the  powers  of  a  cor- 
poration organized  under  the  act  of  June  22,  1S93,  as 
amended  by  the  act  of  1895.  Kurd's  Stat.  1895,  p.  923. 
In  that  case  the  corporation  might  do  anything  which 
an  individual  might  do;  but  the  distinction,  as  to  powers, 
between  an  individual  and  a  corporation,  is  that  the  former 
may  do  anything  which  is  lawful,  while  the  latter  can  only 
do  what  it  is  expressly  authorized  to  do,  or  what  is  neces- 
sary to  do  in  order  to  exercise  its  expressly  granted  powers. 
Its  certificate  of  association,  together  with  the  insurance 
superintendent's  certificate  of  organization,  is  appellant's, 
charter,  and  in  that  charter  it  is  expressly  provided  that  no 
person  shall  become  a  member  of  the  appellant  corporation 
w-ho  is  under  eighteen  or  over  fifty-one  years  of  age.  This 
is  a  material  provision  of  the  charter.  The  "certificate  of 
association  "  could  not  legally  have  been  approved  by  the 
superintendent  had  it  not  contained  a  limit  as  to  the  age  of 
applicants  for  membership,  because  section  7  expressly  re- 
quires that  "  the  limits  as  to  age  of  applicants  for  member- 


Digitized  by 


Google 


Chicago — First  District — A.  D.  1904.     199 

Fraternal  Tribunes  v.  Steele. 

ship,  which  shall  not  exceed  sixty  years,"  shall  be  stated  in 
the  "certilicate  of  association."  That  the  statement  of 
some  limit  was  regarded  as  material  by  the  legislature,  is 
obvious  from  the  provision  in  the  section  that  the  limit 
"shall  not  exceed  sixty  years.^'  Section  7  also  provides 
that,  in  the  certificate  of  association  shall  be  stated  "  the 
name  or  title  of  the  proposed  society,  the  plan  of  doing 
business,  clearly  and  fully  defined."  Paragraph  4  of  the 
certificate  of  organization  states,  "  The  object  for  which 
this  corporation  is  formed  is  to  unite  all  white  persons  of 
good  moral  character,  who  are  socially  acceptable,  and,  if 
for  beneficiary  membership,  of  sound  bodily  and  mental 
health,  who  are  between  the  ages  of  eighteen  and  fifty-one 
years,  and  whose  associations  are  regarded  as  not  too  haz- 
ardous." This  statement  of  the  object  of  the  proposed 
corporation  is  material.  Section  7  provides:  *'  If  the  in- 
surance superintendent  shall  find,  after  careful  examina- 
tion, that  the  objects  of  organization  and  plan  of  doing 
business  are  fully  and  definitely  set  forth,  and  are  clearly 
within  the  provisions  of  this  act  *  *  *  he  shall  ap- 
prove the  same,  and  shall  forthwith  issue  a  certificate  of 
organization  of  the  society.  Thereupon  said  society  may 
proceed  to  transact  business  according  to  the  plan  of  its  or- 
ganization.^^ It  is  familiar  doctrine  that  a  corporation  can 
only  exercise  such  powers  as  are  conferred  by  its  charter, 
and  it  should  be  unnecessary,  in  this  year  of  our  Lord  1904, 
to  say  that  a  corporation  cannot  do  that  which  it  is  ex- 
pressly prohibited  from  doing  by  its  charter.  Here  the 
admission  of  beneficiary  members  over  fifty-one  years  of 
age  is  expressly  prohibited  by  appellant's  charter.  Appel- 
lees, citing  Benefit  Ass'n  v.  Blue,  120  111.  121,  say  that  ap- 
pellant having  received  the  benefits  of  the  contract,  is 
estopped  to  plead  ultrQ,  vires  for  a  mere  abuse  of  power, 
and  that  the  statute  does  not  prohibit  the  insurance  of  per- 
sons over  fifty-one  j'ears  of  age,  the  limit  of  the  statute 
being  sixty  years.  It  is  true  that  under  the  statute  appel- 
lant's corporators  might  have  fixed  the  extreme  limit  of 
age  at  sixty  years  in  the  certificate  of  association.     The 
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statute  permits  the  fixing  of  such  limit  at  less  than  sixty 
years,  and  the  corporators,  availing  of  this  permission, 
fixed  it  at  less  than  fifty-one  years,  and  this  limit  is  now  a 
part  of  appellant's  charter.  In  Norwegian  Old  People's 
Home  Society  v.  Wilson,  176  III.  94,  the  question  was 
whether  the  appellant  society  could  take  as  a  beneficiary 
by  virtue  of  a  benefit  certificate  issued  by  the  Policemen's 
Benevolent  Association  of  Chicago.  The  object  of  the 
latter  association  was  expressed,  in  its  certificate  of  incor- 
poration, to  be  :  *'  To  create  a  fund  and  provide  means  for 
the  relief  of  the  distressed,  injured,  sick  or  disabled  mem- 
bers of  the  association  and  their  immediate  families."  It 
was  contended  that  under  the  statute  the  Old  People's 
Home  could  take,  but  the  court  held  not,  saying  :  "  It  is 
no  answer  to  say  that  the  statute  of  the  state,  under  which 
the  association  was  organized,  was  broad  enough  to  permit 
such  society  to  take.  The  incorporators  of  the  association 
chose  to  restrict  the  objects  of  its  benevolence  to  the  im- 
mediate family  of  the  member,  and  the  courts  must  con- 
strue the  contract  as  they  find  it."  The  court  further  say  : 
"  The  Policemen's  Benevolent  Association  is  an  Illinois 
corporation,  which  has  voluntarily  chosen  to  restrict  its 
benevolence  to  the  immediate  families  of  its  members,  and 
we  must  apply  the  restrictions  found  in  the  statement  of 
the  object  of  the  association,  as  specified  in  the  certificate 
of  incorporation,  and  not  the  statute  itself,  in  its  broadest  ^ 
scope."  The  case  of  Benefit  Association  v.  Blue,  nupra^  is 
clearly  distinguishable  from  this  case,  and  not  only  so,  but 
is  modified  by  subsequent  decisions.  In  that  case  the  court 
say:  "It  will  be  observed  that  the  contract  involved  is 
not  absolutely  prohibited  by  statute."  In  the  present  case 
the  contract  is  absolutely  prohibited  by  appellant's  charter. 
See,  also,  Canton  M.  M.  B.  Society  v.  Eockhold,  26  111.  App. 
Ul,  155. 

As  to  the  contention  of  appellees'  counsel  that  the  ad- 
mission of  the  deceased  as  a  member  of  the  order  was  a 
mere  abuse  of  power,  it  is  sufficient  to  say  that  to  abuse  a 
power  the  power  must  exist,  and  that  in  the  present  case 
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it  was  non-existent.  In  the  later  decisions,  the  Supreme 
Court  has  clearly  distinguished  between  the  mere  abuse  of 
a  power  vested  in  a  corporation,  and  the  entire  absence  of 
the  power,  and  held  that,  in  the  latter  case,  an  unauthor- 
ized act  is  void,  and  the  corporation  is  not  estopped  to 
plead  ultra  vires.  Nat.  Home  BUlg.  Ass'n  v.  Bank,  181  111. 
35;  Best  Brewing  Co.  v.  Klassen,  185  III.  37;  Fritze  v.  Eq. 
IS^g  &  Loan  Society,  186  111.  183.  In  the  case  last  cited  the 
court  say  :  '*  But  it  is  claimed  by  the  appellant  that,  even 
though  the  contract  in  questioa  maybe  regarded  as  one 
which  is  ultra  vires^  yet  a  corporation  cannot  avail  itself 
of  the  defense  of  ultra  vhes  when  the  contract  has  been 
in  good  faith  performed  by  the  other  party,  and  the  cor- 
poration has  had  the  full  benefit  of  such  performance. 
In  support  of  this  claim  various  decisions,  heretofore  ren- 
dered by  this  court,  are  referred  to  and  relied  upon.  Brad- 
ley V.  Ballard,  55  111.  413;  Darst  v.  Gale,  83  111.  136;  Benefit 
Ass'n  v.  Blue,  120  III.  121;  Kadish  v.  Garden  City  Eq. 
Loan  and  Building  Ass'n,  151  111.  531;  McXulta  v.  Corn 
Belt  Bank,  164  111.  427.  A  new  construction  has  recently 
been  given  to  these  decisions,  which  is  materially  variant 
from  that  heretofore  put  upon  them,  (National  Home 
Building  Ass'n  v.  Bank,  181  111.  35),  but  which  must  be 
regarded  as  the  construction  now  held  by  this  court. 
Best  Brewing  Co.  v.  Klassen,  185  111.  37.  The  doctrine, 
however,  that  a  corporation  cannot  avail  itself  of  the 
defense  of  idtra  vires  when  a  contract  has  been  in  good 
faith  performed  by  the  other  party  and  the  corporation 
has  had  the  full  benefit  of  its  performance,  was  never  held 
to  have  any  application  where  such  contract  is  immoral  or 
illegal  or  prohibited  by  statute,  or  where  its  enforcement 
would  be  against  public  policy.  That  this  is  so  may  be 
seen  by  reference  to  the  authorities  last  above  referred*  to." 
See,  also,  Chicago  Pneumatic  Tool  Co.  v.  11.  W.  Jones 
Mfg.  Co.,  91  111.  App.  547. 

Appellees'  counsel  further  contend  that  the  receipt  and 
retention  by  appellant  of  the  duos  and  assessments  of  the 
deceased,  with  knowledge  of  the  falsity  of  the  statements 
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in  the  application,  operated  as  a  waiver  of  the  right  to  for- 
feit the  benefit  certificate.  No  question  of  waiver  is  pre- 
sented by  the  record.  When  a  fraternal  association  admits 
a  person  to  membership,  having  power  so  to  do,  and,  sub- 
sequently, by  the  action  or  non-action  of  such  person,  the 
association  acquires  the  right  to  declare  the  membership 
forfeited,  a  question  of  waiver  may  arise;  but,  when  such 
association,  without  authority  so  to  do,  and  being  expressly 
prohibited  from  so  doing  by  its  charter,  formally  admits  to 
membership  one  totally  ineligible,  its  action  is  void;  the 
person  formally  admitted  is  not,  in  legal  contemplation,  a 
member  of  the  society;  there  is  nothing  for  him  to  forfeit, 
and,  consequently,  no  right  of  forfeiture  in  the  society,  and 
no  question  of  waiver  can  arise. 

We  think  it  unnecessary  to  consider  the  question  of  war- 
ranty argued  by  counsel.  The  alleged  contract  between 
Steele,  deceased,  and  appellant  being  void,  there  can  be 
no  recovery  on  it. 

The  judgment  will  be  reversed. 

Iteversed. 


Liilu  M.  Rider  v.  William  H.  Bider. 
G:n.No.  11,813. 

1.  Entirety— it'7i6?i  contract  transaction  construed  as.  Where  sev- 
eral aj^reements  between  tlie  same  parties  are  made  at  the  same  time 
and  relate  to  the  same  subject-matter,  they  wiU  be  construed  together 
as  constituting  a  single  transaction. 

2.  Power  of  attorney— -ic/ien  revocation  of,  will  he  enjoined. 
Where  the  owner  of  stock,  for  a  valuable  consideration  moving  from 
another,  gives  a  power  of  attorney  to  a  third  party  to  vote  his  or  her 
stock  for  a  period  of  years,  and  such  power  is  given  as  a  part  of  a  con- 
tract, transaction  which  would  not  have  taken  place  without  the  execu- 
tion of  such  power,  a  revocation  of  such  power  will  be  enjoined  by 
preliminary  injunction  and  the  matters  preserved  in  statu  quo  until  a 
full  and  final  hearing  upon  the  merits'  may  be  had. 

Appeal  from  interlocutory  order  granting  injunction.  Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  Theodore  liJtENTANO, 
Judge,  presiding.  Heard  in  this  court  at  the  Mai'ch  term,  1904. 
Affirmed.     Opinion  filed  May  26,  1904. 
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Statement  by  the  Court.  This  is  aa  appeal  from  an 
interlocutory  order  granting  an  injunction,  on  bill  filed 
by  appellee  against  appellant.  The  bill  alleges,  in  sub- 
stance, the  following :  Prior  to  March  7, 1903,  complainant 
was  a  shareholder  in  the  Monarch  Book  Company,  an  Illi- 
nois corporation,  doing  business  in  Chicago,  the  capital 
stock  of  which  was  $100,000  divided  into  1,000  shares  of 
$100  each.  Just  prior  to  March  7,  1903,  the  said  shares 
were  held  as  follows :  Lincoln  W.  Walter,  2i3  shares; 
Milton  Percival,  243  shares;  Lida  P.  Miller,  257  shares; 
complainant,  243  shares.  Lincoln  W.  Walter  is  president, 
'  Milton  Percival  vice-president,  complainant  secretary,  and 
Lida  P.  Miller  treasurer  of  said  company,  which  offices  were 
held  by  said  persons,  respectively,  February  10,  1S92,  and 
have  been  ever  since  said  date.  Complainant  was  formerly 
connected  with  said  company,  but  severed  his  connection 
therewith  for  some  years,  and  on  his  return  it  was  agreed 
by  all  the  shareholders  that  the  shares  should  be  so  divided 
that  the  number  held  and  owned  by  complainant  and  said 
Walter  should  be  fifty  per  cent  of  the  whole  number  of 
shares,  and  that  the  shares  owned  by  said  Miller  and  other 
shares  should  be  a  like  fifty  per  cent,  to  the  end  that  the 
balance  of  power  in  thecompan}^  should  be  thus  maintained, 
and,  on  this  distinct  agreement,  complainant  purchased  the 
stock  of  a  former  secretary  of  the  company.  Said  Miller, 
Walter  and  complainant  constitute  the  present  board  of 
directors  of  the  compan}'-,  and  they  and  the  present  officers 
of  the  company  were  elected  at  the  last  annual  meeting, 
February  10,  1903,  for  one  year,  and  the  next  annual  meet- 
ing for  the  election  of  directors  and  officers  should  take 
place  February  10,  1904.  The  salary  of  each  of  said  offi- 
cers, as  fixed  by  resolution  of  the  board  of  directors,  is 
$2,500  per  annum.  The  shares  of  stock  are  not  generally 
sold  on  the  market;  the  persons  above  named  are  the  only 
shareholders  and  control  the  corporation,  which  is  a  close 
corporation.  ^March  7,  1903,  differences  had  occurred  be- 
tween complainant  and  Lulu  M.  Rider,  his  then  wife,  and 
she  was  about  to  file  a  bill  for  divorce,  on  grounds  which 
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complainant  could  not  controvert,  and  for  the  purpose  of 
making  provision  for  her  support,  and  to  assure  to  her  such 
alimony  as  might  be  decreed,  and  to  give  complainant  op- 
portunity to  earn  a  livelihood  and  sutBcieut  money  to  pay 
said  alimony,  three  certain  agreements  were  made  simul- 
taneously between  complainant  and  said  Lulu  M.  Rider, 
which  are  contained  in  three  separate  documents,  all  dated 
March  7,  1903,  for  the  purpose  aforesaid,  and  to  enable 
complainant  to  retain  his  position  as  secretary  of  said  com- 
pany, etc.  Copies  of  said  agreements.  Exhibits  1,  2  and  3, 
are  attached  to  and  made  part  of  bill.  March  7,  1903, 
complainant  owned  two  hundred  and  forty-three  shares  of 
the  stock  of  the  Monarch  Book  Company,  sixty-seven  of 
which  were  clear  of  all  liens  and  encumbrances,  and  the 
remainder  had  been  pledged  to  said  Walter  for  certain  ad- 
vances made  by  him  to  complainant.  Contemporaneously 
with  the  execution  of  the  written  agreement.  Exhibit'!, 
complainant  caused  said  sixty-seven  shares  to  be  transferred 
to  appellant,  and  a  certificate  numbered  61  to  be  issued  to 
her  for  the  same.  (Here  the  bill  purports  to  state  the  sub- 
stance of  agreements.  Exhibits  1,  2  and  3,  which  will  here- 
after be  referred  to.) 

The  bill,  after  stating  that  a  power  of  attorney  was  exe- 
cuted by  defendant  to  Lincoln  W.  Walter,  as  agreed  in 
Exhibit  1,  to  vote  certain  stock  transferred  by  complainant 
to  defendant,  avers,  in  substance,  as  follows :  Prior  to  the 
execution  of  the  power  of  attorne}'',  a  laro^e  number  of  names 
was  canvassed,  and  linally  defendant  suggested  Walter,  to 
which  complainant  agreed.  Complainant  would  not  have 
executed  said  agreements  if  said  power  of  attorney  had  not 
been  executed  to  Walter,  or  to  some  one  satisfactory  to 
complainant.  Said  Walter  is  president  of  the  company,  and 
a  fair,  impartial  and  just  person.  lie  has  not  yet  exercised 
the  authority  given  him  by  said  power  of  attorney,  no 
meeting  of  the  stockholders  having  occurred  since  it  was 
executed,  but  complainant  believes  hd  would  exercise  it 
fairly  and  justly.  The  stock  owned  by  Walter,  together 
with  that  he  is  authorized  to  vote  by  said  power  of  attor- 
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ney,  is  fifty  per  cent  of  the  entire  stocjk  of  the  comparij, 
the  remainder  being  owned  by  Miller  and  Percival.  Perci- 
val  lives  in  Philadelphia,  and  has  not,  at  any  time,  been 
active  in  the  management  of  the  company's  business  in 
Chicago.  Under  the  circumstances  set  forth,  comphiinant 
is  the  equitable  owner  of  the  one  hundred  shares  of  stock, 
sixty -seven  shares  of  which  have  been  transferred  to  defend- 
ant, and  thirty-three  shares  of  which  have  been  agreed  to 
be  transferred  to  her,  and  has  right  to  insist  that  the  power 
of  attorney  shall  be  exercised  by  said  Walter,  so  long  as  he 
shall  act  in  accordance  with  the  spirit  and  intent  thereof, 
and,  if  permitted  to  do  so,  he  would  vote  the  stock  in  the 
interest  of  complainant  and  defendant,  and  in  such  manner 
as  to  enable  the  company  to  earn  dividends  on  the  stock, 
and  to  enable  complainant  to  earn  his  salary.  Walter  is 
interested  in  the  stock  standing  in  complainant's  name,  and 
also  in  thirty-three  shares  in  which  the  defendant  is  inter- 
ested, by  reason  of  the  same  being  pledged  to  him  to  secure 
indebtedness  of  complainant  to  him,  amounting  to  $4,400, 
etc.  Shortly  after  the  making  of  said  agreements  a  decree 
of  divorce  was  entered  in  the  Circuit  Court  of  Cook  county, 
Illinois,  divorcing  said  defendant  from  complainant,  and  de- 
creeing that  complainant  should  pay  her  $75  per  month  as 
alimony,  so  long  as  she  should  remain  unmarried,  which 
alimony  complainant  has  paid  on  the  first  day  of  every 
month  since  the  rendition  of  said  decree.  Complainant  first 
became  connected  with  said  company  in  1888,  and  has  so 
continued,  with  the  exception  of  a  few  years,  during  which 
few  years  he  established  himself  in  a  lucrative  business,  and 
only  returned  to  the  company  after  much  persuasion,  and 
after  the  agreement  heretofore  referred  to  had  been  made, 
b}'  which  Walter  and  he  should  have  half  the  shares  of  the 
stock  of  the  company,  so  that  he  might  be  secure  in  the 
position  of  secretary;  that  he  has  been  informed  and  be- 
lieves that  his  said  position  will  be  rendered  insecure  unless 
complainant's  and  Walter's  shares  and  those  which  Walter 
is  entitled  to  vote,  under  the  po\yer  of  attorney,  together 
shall  constitute  oae-half  of  the  shares  of  the  company.    De-  I 
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fendant,  capriciously,  and  without  cause  or  legal  right,  has 
,  attempted  to  revoke  said  power  of  attorney,  and  has  given 
'to  Walter  and  complainant  written  notice  of  revocation. 
'The  revocation  annexed  to  the  bill  recites  that  the  defend- 
ant has  no  longer  full  confidence  in  Walter,  and  expressly 
revokes  the  power  of  attorney.  Complainant  has  been  in- 
formed and  believes  that  the  attempted  revocation  is  made 
to  secure  some  other  person  to  vote  the  stock  at  the  ap- 
proaching annual  meeting  to  be  held  February  10,  1904, 
and  to  give  a  power  of  attorney  to  vote  the  shares  to  a  per- 
son inimical  to  complainant  and  Walter,  and  that  the  votes 
of  such  person,  added  to  the  votes  of  the  other  half  of  the 
shares,  will  be  used  to  oust  complainant  from  his  position 
as  secretary,  and  will  deprive  him  of  his  salary,  and  pre- 
vent him  from  earning  said  alimony,  which,  by  the  decree 
aforesaid,  he  should  pay.  The  bill  prays  that  the  attempted 
revocation  be  set  aside  and  cancelled,  and  that  the  power 
of  attorney  to  Walter  may  be  declared  irrevocable,  and  that 
the  defendant.  Lulu  M.  Eider,  may  be  enjoined,  during  ten 
years  from  March  7,  1903,  from  giving  to  any  other  person 
the  right  to  vote  said  stock,  etc.  The  bill  is  verified  by  the 
affidavit  of  the  complainant. 

The  agreements  referred  to  in  the  bill  as  exhibits  1,  2 
and  3  are  all  dated  March  7,  1903.  Exhibit  1  is  an  agree- 
ment between  Lulu  M.  Eider  of  the  first  part,  and  William 
H.  Eider  of  the  second  part,  and  is  signed,  under  seal,  by 
both  the  parties.     It  recites,  in  substance,  as  follows: 

Lulu  M.  Eider  is  the  lawful  and  absolute  owner  of  07 
shares  of  the  stock  of  the  Monarch  Book  Company,  in- 
cluded in  certificate  61,  the  face  value  of  each  share  being 
$L00;  that  William  H.  Eider  is  desirous  of  purchasing  the 
same,  and  agrees  that,  in  consideration  of  $6,700,  to  be 
paid  by  him  to  her,  she  will  sell  and  he  agrees  to  purchase 
and  pay  for  said  stock  as  follows : 

1.  She  to  first  retain,  out  of  the  dividends  of  the  stock, 
an  amount  equal  to  five  per  cent  on  $6,700,  or  on  such  part 
thereof  as  remains  unpaid  on''February  1st  of  each  year,  as 
interest. 

2.  The  balance  of  the  dividends  to  be  credited  to  him 
by  her  on  the  purchase  price  of  $6,700. 
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3.  When  the  party  of  the  first  part  shall  have  received 
from  the  party  of  the  second  part  $6,700  in  lawful  money 
of  the  United  States,  in  addition  to  the  five  per  cent  per 
annum  interest  on  the  $6,700,  or  upon  such  part  thereof  as 
remains  unpaid  from  time  to  time  as  aforesaid,  then  the 
67  shares  of  capital  stock  aforesaid  shall  be  delivered  by 
the  party  of  the  first  part  to  the  party  of  the  second  part, 
and  shall  then  become  absolutely  the  property  of  the  party 
of  the  second  part,  and  the  party  of  the  first  part  shall  then 
have  no  further  interest  therein. 

4.  For  the  protection  of  both  parties  she  will  deposit 
the  stock  with  the  Chicago  Title  &  Trust  Company  until 
the  same  shall  be  paid  for,  but  no  longer  than  ten  years. 

6.  Whenever  sne  shall  have  received  from  dividends,  as 
aforesaid,  $6,700  in  excess  of  the  five  per  cent  aforesaid, 
the  Trust  Company  is  authorized  to  deliver  the  stock  to 
him.  But,  if  at  the  end  of  ten  years,  the  stock  shall  not 
be  paid  for,  the  Trust  Company  shall  deliver  the  stock  to 
her,  and  she  shall  deliver  to  him  nine-tenths  of  the  amount 
of  stock  paid  for  by  him. 

6.  "It  is  further  mutually  agreed  by  and  between  the 
parties  to  this  instrument  that  the  party  of  the  first  part 
will  make  and  execute  to  Lincoln  W.  Walter  a  power  of 
attorney  to  vote  said  67  shares  of  stock  at  all  stockholders' 
meetings." 

7.  If,  during  the  term  of  this  agreement,  second  party's 
salary  should  exceed  $3,500  per  year,  the  Monarch  Book 
Company  is  authorized  to  pay  from  the  excess,  first,  all 
amounts  due  on  any  stock  of  said  companj'^  held  by  either 
party,  not  then  fully  paid  for,  and  after  such  indebtedness 
is  paid  the  remainder  to  be  applied  on  the  $6,700,  the  pur- 
chase price  of  said  67  shares. 

8.  If  dividends,  in  any  year  during  the  existence  of  this 
contract,  shall  not  amount  to  five  per  cent,  the  deficit  is 
not  to  be  charged  against  the  second  party  or  the  shares  of 
stock. 

9.  It  is  expressly  agreed  that  there  is  no  obligation  on 
William  H.  Rider  to  pay  for  said  67  shares,  except  from 
dividends  declared  on  same. 

Exhibit  2  is  an  agreement  between  William  H.  Rider, 
first  party,  and  Lulu  M.  Rider,  second  party,  and  is,  in  sub- 
stance, as  follows : 

After  reciting  that  he  is  indebted  to  her  in  the  sum  of 
$3,300,  and  is  desirous  to  pay  the  same,  and  that  he  is  the 
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owner  of  §3,300  of  the  capital  stock  of  the  Monarch  Book 
Company,  §2,200  of  which  is  represented  by  certificate  53, 
and  $1,100  of  which,  being  eleven  shares,  is  included  in  cer- 
tificate 54  for  twenty-two  shares,  it  is  aofreed  as  follows: 

1.  Said  first  party  assigns  to  said  second  part3\  in  full 
payment  of  said  indebtedness,  said  stock  certificate  53,  for 
22  shares,  and  the  one-half  of  said  stock  certificate  54, for  22 
shares,  lo  be  held  by  the  second  party,  her  heirs  and  as- 
signs forever. 

2.  First  party  agrees  to  deliver  said  stock  to  second 
party  on  conditions  hereinafter  mentioned,  free  and  clear 
of  liens  and  incumbrances. 

3.  It  is  understood  that  there  is  due  from  first  party  to 
Lincoln  AV.  Walter,  on  said  33  shares  of  stock,  S1,V)50, 
with  interest  at  six  per  cent  per  annum  from  February  1, 
1902,  and  that  said  stock  is  in  the  Illinois  Trust  &  Savings 
Bank,  as  collateral  security  for  said  sum  and  interest. 

4.  It  is  agreed  that  said  stock  shall  remain  where  it  is 
until  it  is  paid  for. 

5.  Said  second  party  shall,  on  February  10th  of  each 
year,  or  oftener  if  dividends  are  declared,  receive  from  the 
Monarch  Book  Company  the  first  five  per  cent,  or  fraction 
thereof,  of  dividends  earned  by  said  33  shares;  the  balance 
of  dividends  earned  by  said  shares  shall  be  applied  on  any 
indebtedness  to  Walter  which  then  remains  against  said  38 
shares. 

6.  Whenever  the  said  indebtedness  to  Walter  of  $1,650 
and  interest  shall  be  fully  paid,  the  33  shares  shall  remain 
in  the  hands  of  said  trustee  as  the  property  of  the  second 
party. 

7.  All  dividends  on  said  33  shares  shall  be  paid  to  the 
second  party,  out  of  which  she  shall  first  retain  a  sum  equal 
to  five  per  cent  on  said  $3,300,  or  on  such  part  thereof  as 
shall  remain  unpaid,  and  the  balance  of  said  dividends  on 
said  shares  shall  be  retained  by  her  for  her  own  use,  until 
such  time  as  the  excess  of  dividends  over-five  percent  shall 
have  amounted  to  $3,300. 

8.  When  the  second  party  shall  have  received  $3,300. 
and  the  five  per  cent  interest  as  provided,  if  earned  as  divi- 
dends, the  said  33  shares  shall  be  delivered. to  the  first 
l)arty. 

9.^  It  is  agreed  that  in  case  the  lien  of  Walter  on  the 
33  shares  shall  not  be  paid  for  and  removed  by  dividends, 
as  aforesaid,  there  shall  be  no  obligation  on  the  first  party 
to  deliver  said  stock  free  and  clear  of  incumbrances. 
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10.  If  the  dividends  in  any  year  shall  not  amount  to 
five  per  cent,  such  deficit  shall  not  be  a  charge  against  the 
first  party. 

11.  It  is  agreed  there  is  no  obligation  on  the  first  party 
to  pay  for  said  33  shares,  except  from  dividends  declared 
on  the  stock. 

The  power  of  attorney  to  Walter  authorizes  him  to  vote 
the  sixty-seven  shares,  certificate  61,  the  twenty-two  shares, 
certificate  53,  and  the  twenty-two  shares,  certificate  54, 
expresses  full  confidence  in  Walter,  recites  that  she  has 
contracted  to  sell  the  one  hundred  shares  to  William  K. 
Rider,  and  that  the  power  of  attorney  is  to  continue  irrev- 
ocable for  ten  years,  unless  the  stock  is  sooner  paid  for, 
and  provides  that  in  the  event  of  Walter's  death  or  inability 
to  act,  Ira  B.  Saunders  shall  succeed  him  as  attorney,  with 
the  same  powers.  No  answer  was  filed  to  the  bill.  The 
cause  was  referred  to  a  master  to  hear  application  for  a  tem- 
porary injunction  on  the  bill  and  certain  affidavits,  and 
report  to  the  court  his  conclusions  and  recommendations. 
The  master  acted  ip  accordance  with  the  order  of  reference 
and  recommended  that  an  injunction  issue,  which  recom- 
mendation the  court  acted  on. 

W.  O.  Johnson,  William  F.  Baker  and  Bctlkley,  Gray 
&  More,  for  appellant;  Gkoroe  L.  Paddock,  of  counsel. 

Felsenthal  &  Foreman,  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  main  question  to  be  decided  on  this  appeal  is,  whether 
the  power  of  attorney  from  appellant  to  Lincoln  W.  Walter 
is  revocable,  appellant  contending  that  it  is,  and  appellee 
the  contrary.  The  solution  of  this  question,  as  counsel  for 
the  parties  in  their  arguments  impliedly  concede,  depends 
mainly  on  the  construction  to  be  given  to  the  agreements 
between  the  parties.  In  construing  these  agreements  we 
must  place  ourselves  as  nearly  as  possible  in  the  position  of 
the  parties,  and  the  agreements  having  been  made  at  the 
same  time,  and  referring  to  the  same  subject-matter,  must 
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be  construed  together,  as  if  constituting  a  single  instrament. 
These  propositions  are  fully  sustained  in  Wilson  v.  Eoots, 
119  111.  379,  386,  and  cases  cited.  It  is  alleged  in  the  bill, 
and  not  contradicted  by  answer,  or  otherwise,  that  March 
7,  1903,  when  the  agreements  were  made,  complainant  was 
the  owner  of  243  shares  of  the  capital  stock  of  the  Monarch 
Book  Compan3^  The  appellant,  in  her  affidavit  filed  in  op- 
position to  the  application  for  an  injunction,  while  claiming 
that  she  was  the  owner  of  100  shares  of  said  capital  stock, 
says  that  appellee  is  the  owner  of  143  shares  of  said  stock. 
It  is  also  alleged  in  the  bill,  and  not  denied,  that  the  agree- 
ments were  made  "  for  the  purpose  of  making  suitable  pro- 
vision for  the  support  and  maintenance  of  said  Lulu  M. 
Rider,  and  to  assure  to  said  Lulu  M.  Rider  such  alimony  as 
might  thereafter  be  decreed  by  the  court"  in  the  divorce 
suit  which  she  contemplated,  and  which  appellee,  in  sub- 
stance, says  he  could  not  successfully  defend.  It  is  also 
averred  in  the  bill,  and  not  denied,  that  **  contempo- 
raneously with  the  making  of  said  agreement,  exhibit  1, 
which  is  in  regard  to  sixty-seven  shares  of  the  stock  in- 
cluded in  stock  certificate  61,  complainant  caused  to 
be  transferred  to  said  Lulu  M.  Rider,  and  to  be  issued  to 
her,  sixty-seven  shares  of  the  capital  stock  of  said  Monarch 
Book  Company,  being  certificate  No.  61."  In  view  of  these 
allegations  in  the  sworn  bill,  which  are  not  denied,  it  must 
be  assumed  that  appellee,  prior  to  and  at  the  time  of  the 
agreements  in  question,  was  the  owner  of  243  shares  of  the 
capital  stock  of  the  Monarch  Book  Compan}'',  sixty-seven 
shares  of  which  were  free  from  liens  and  incumbrances,  and 
that  he  caused  said  sixty-seven  shares  to  be  transferred  to 
appellant,  and  a  stock  certificate  therefor  to  be  issued  to 
her.  While  by  the  transfer  and  the  issue  of  the  certificate 
to  her  she  held  the  legal  title  to  the  sixty -seven  shares,  she 
was  not,  as  her  counsel  contend,  the  absolute  and  beneficial 
owner  of  the  stock.  This  is  evidenced  b}' the  agreement  of 
the  parties  in  respect  to  the  sixty-seven  shares.  If  appel- 
lant were  the  absolute  owner  of  the  stock  she  would,  very 
clearly,  be  the  owner  of  and  entitled  to  all  dividends  de- 
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clared  on  it,  and  would  be  entitled  to  the  possession  of  the 
certificate,  and  to  sell  the  stock  for  what  it  would  bring  in 
the  market.  But,  by  the  agreement,  she  is  limited  as  to 
the  amount  of  the  dividends  which  she  may  receive  and 
apply  to  her  own  use,  viz:  five  per  cent  on  $6,700,  and  is 
bound  to  apply  the  excess  over  said  five  per  cent,  if  any,  to 
appellee's  credit  on  the  agreed  purchase  price  of  the  stock, 
and,  in  addition,  the  stock  is  to  be  deposited  with  a  trust 
company  for  ten  years,  unless  sooner  paid  for,  and  it  is 
only  to  be  paid  for  from  the  excess  of  dividends  over  five 
per  cent  on  the  purchase  price.  If  at  the  end  of  ten  years 
the  stock  shall  not  be  fully  paid  for,  it  is  to  be  delivered  to 
appellant,  and  she  is  to  deliver  to  appellee  an  amount  of 
the  stock  equal  to  ninety  per  cent  of  the  amount  paid,  al- 
though such  amount  may  have  been  paid  from  dividends, 
which,  if  she  was  the  actual  owner,  would  have  belonged  to 
her.  It  is  too  plain  to  require  argument  that  appellant, 
when  she  executed  the  agreement  in  respect  to  the  sixty- 
seven  shares,  did  not  consider  herself  the  absolute  and  sole 
owner  of  the  shares.  The  agreement  is  evidence  of  the 
truth  of  the  averment  in  the  bill,  that  appellee  was  the 
owner  of  the  shares,  and  caused  them  to  be  transferred  to 
appellant  and  a  stock  certificate  for  them  to  be  issued  to 
her.  Considering  the  transfer  of  these  shares  to  appellant, 
and  the  agreement  between  the  parties  in  respect  to  them 
together,  and  as  if  contained  in  a  single  instrument,  tho 
transaction  is  in  the  nature  of  a  mortgage  from  appellee  to 
appellant  of  the  stock,  conditioned  that  she  may  receive  to 
her  own  use  an  amount  of  the  dividends  earned  by  the 
stock  equal  to  five  per  cent  on  $6,700,  the  excess  of  divi- 
dends over  said  five  per  cent  to  be  retained  by  appellee 
until  such  time  as  such  excess  shall  amount  to  $6,700,  when 
the  stock  is  to  be  delivered  to  appellee  by  the  trust  com- 
pan)\  But,  if  at  the  end  of  ten  years  such  excess  shall  not 
amount  to  $6,700,  appellant  is  to  have  the  stock,  less  an 
amount  of  it  equal  to  ninety  per  cent  of  the  excess  of  divi- 
dends received  by  appellant,  over  five  per  cent  on  $6,700, 
which  last  amount  of  the  stock  is  to  be  delivered  to  ap- 
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pellee.  Appellee,  as  the  actual  and  equitable  owner  of  the 
sixty-seven  shares  of  stock,  to  such  extent,  and  who  will  be 
entitled  to  a  retransfer  of  the  same,  if,  within  ten  years  the 
amount  of  $6,700  shall  have  been  received  by  appellant,  in 
excess. of  said  five  per  cent,  or  if  said  sum  of  $6,700  shall 
have  been  otherwise  paid  to  appellant,  is  clearly  interested 
in  the  stock,  and,  consequently,  interested  in  having  it 
voted  so  as  best  to  promote  his  interest  and  that  of  the 
company.  He  is  the  owner  of  the  thirty-three  shares  which 
are  the  subject-matter  of  the  agreement,  exhibit  2.  Those 
shares  have  never  been  transferred  to  appellant,  and  are 
only  to  be  transferred  to  her  on  fulfillment  of  the  condition 
in  the  agreement  specified.  The  shares  were,  at  the  time 
of  the  ei^ecution  of  the  agreement,  held  by  the  Illinois  Trust 
&  Savings  Bank,  as  collateral  security  for  an  indebtedness 
of  appellee  to  Lincoln  W.  Walter,  and,  by  the  express  terms 
of  the  agreement,  were  there  to  remain  till  said  indebted- 
ness should  be  paid  from  dividends  on  the  stock  received  by 
appellee  in  excess  of  five  per  cent  of  the  dividends  declared, 
and  until,  after  payment  of  said  indebtedness,  appellant 
should  have  received,  from  such  excess  of  dividends,  the 
sum  of  $3,300.  Appellee,  as  the  owner  of  the  stoclc,  had 
the  right  to  vote  it,  while  it  remained  on  the  company's 
books  in  his  name,  and  if  the  $3,300  should  be  paid  to  ap- 
pellee, from  said  excess  of  dividends  over  five  per  cent,  plus 
the  indebtedness  to  Walter,  or  by  actual  payment  of  $3,300 
by  appellee  to  appellant,  he  would  be  entitled  to  have  the 
certificates^  of  the  stock  delivered  to  him.  It  is  true  that, 
by  the  terms  of  the  agreement,  he  is  not  obliged  to  pay  for 
the  stock  except  from  dividends,  but  he  has  legal  right 
to  pay  otherwise,  if  he  so  chooses.  This  agreement,  there- 
fore, is,  like  exhibit  1,  in  the  nature  of  a  mortgage,  and 
subject  to  appellee's  right  of  redemption. 

Appellee  being  interested  in  the  entire  100  shares  of 
stock,  as  above  stated,  and  appellant  being  also  interested 
therein,  and  neither  being  willing  that  the  other  should 
vote  the  stock,  it  was  agreed  between  them  that  Lincoln  W. 
Walter  should  vote  it,  and  that  a  power  of  attorney  should 
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be  executed  to  him  for  that  purpose,  and  this  was  accord- 
ingly done,  as  part  and  parcel  of  their  agreemant.  If  the 
execution  of  the  power  of  attorney  had  been  solely  for  the 
benefit  of  appellant,  and  she  had  the  sole  interest,  she 
might  revoke  it;  but  it  was  executed  for  the  benefit  of  both 
parties,  each  having  an  interest.  The  legal  title  to  the 
sixty-seven  shares  having  been  transferred  to  her  and  a 
stock  certificate  therefor  issued  to  her  by  the  company, 
she  would  have  the  right  to  vote  said  shares  were  it  not  for 
the  agreement,  and  the  legal  title  to  the  other  thirty-three 
shares  being  in  appellee,  he  would  have  the  right  to  vote 
those  shares,  were  it  not  for  the  agreement.  Standing  as 
they  did  in  a  relation  to  each  other  in  the  nature  of  mort- 
gagor and  mortgagee,  and  apparently  anticipating  that 
there  might  arise  some  conflict  in  their  respective  interests, 
appellee  was  not  willing  that  appellant  should  vote  the 
sixty-seven  shares,  nor  she  that  he  should  vote  the  other 
thirty-three  shares.  It  was  for  his  protection  that  the  sixty- 
seven  shares  should  be  voted  by  an  impartial  third  person, 
and  for  hers  that  the  thirty-three  shares  should  be  voted 
by  such  person.  The  appellee,  in  his  bill,  avers  that  he 
would  not  have  executed  the  agreements,  if  the  power  of 
attorney  had  not  been  executed  to  Walter,  or  to  some  other 
person  equally  satisfactory  to  himself,  and  we  are  inclined 
to  the  view  that  neither  of  the  parties  would  have  executed 
the  agreements  without  the  'execution  of  the  power  of  at- 
torney. It  appears  by  the  bill  that  the  question  as  to  who 
should  be  appointed  attorney  was  discussed  by  the  parties, 
and  that  appellant  herself  suggested  Walter.  We  regard 
the  provision  for  the  appointment  of  an  attorney  to  vote 
the  stock,  and  the  appointment  itself,  which  was  made 
simultaneously  with  the  agreement  to  appoint,  as  material 
parts  of  the  agreement.  In  Bonney  v.  Smith,  17  111.  531, 
"the  court,  after  defining  a  power  coupled  with  an  interest, 
say  :  "  Another  class  of  powers  is,  when  they  are  executed 
upon  a  valuable  consideration,  and  to  operate  as  a  transfer, 
mortgage  or  security  to  another;  although  the  power  can 
only   be  executed   in  the   name  of  the  principal,"  citing 
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authorities.  In  the  present  case  the  transfer  to  appellant 
of  the  sixty-seven  shares  and  the  agreement  to  transfer  to 
her  the  other  thirty-three  shares,  constituted  a  sufficient 
consideration  for  her  agreement  to  execute,  and  her  execu- 
tion of  the  power  of  attorney;  and  the  power  was  executed 
not  only  as  security  to  her,  but  as  security  to  appellee 
that  the  stock  would  be  properly  voted.  The  court  cites, 
among  other  authorities,  Story  on  Agency,  9th  ed.,  sec.  477. 
The  author  says  :  "  But,  where  an  authority  or  power  is 
coupled  with  an  interest,  or  where  it  is  given  for  a  valuable 
consideration,  or  where  it  is  a  part  of  a  security,  there,  un- 
less there  is  an  express  stipulation  that  it  shall  be  revocable, 
it  is,  from  its  own  nature  and  character,  in  contemplation 
of  law,  irrevocable,  whether  it  is  expressed  to  be  so  upon 
the  face  of  the  instrument  conferring  the  authority,  or  not. 
Thus,  for  example,  if  a  power  of  attorney  to  levy  a  fine  is 
executed,  as  a  part  of  a  security  to  a  creditor,  the  power  is 
irrevocable.  So,  if  a  letter  of  attorney  to  sell  a  ship  is 
taken  as  a  security  upon  a  loan  of  .mone}-,  it  is  irrevocable. 
So,  if  the  principal  assigns  all  his  effects  for  the  benefit  of 
his  creditors,  and  gives  the  assignee  a  power  of  attorney  to 
collect  and  receive  all  debts  and  outstanding  claims,  the 
power  is  irrevocable.  So,  if  a  power  of  attorney  to  sell 
lands  is  given  to  a  creditor  to  pay  his  debts  out  of  the  pro- 
ceeds of  the  sale,  the  power  is  irrevocable.  So,  a  remittance 
to  an  agent  of  money  or  goods,  to  be  delivered  to  a  cred- 
itor in  discharge  of  his  debt,  is  irrevocable  after  the  creditor 
has  assented  thereto,  and  signified  his  assent  to  the  agent. 
The  ground  of  this  doctrine  is  that  a  party  shall  not  be  at 
liberty  to  violate  his  own  solemn  engagement,  or  to  vacate 
his  own  security  by  his  own  wrongful  act;  for  that  would 
be  to  enable  him  to  perpetrate  a  fraud  upon  innocent  per- 
sons, who  have  placed  implicit  confidence  in  him,  which  is 
against  the  clearest  principles  of  justice  and  equity.  But  a 
power  of  attorney,  although  irrevocable  by  the  party,  and 
although  founded  upon  a  valuable  consideration,  or  given 
as  a  security,  is  nevertheless,  as  we  shall  presently  see,  re- 
voked by  the  death  of  the  party,  unless  it  be  also  coupled 
with  an  interest."    ^ 
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In  Hunt  V.  Eousmanier,  8  Wheat.  174,  cited  by  counsel 
for  appellant,  the  court,  while  holding  that  the  power  of 
attorney  given  by  Rousmanier  to  Hunt  was  revoked  b}'^  the 
death  of  the  former,  said  that  Rousmanier,  while  living, 
could  not  have  revoked  it,  evidently  because  it  was  given 
for  a  valuable  consideration,  and  as  a  security  to  Hunt. 
The  case  is  cited  by  Mr.  Justice  Story  in  support  of  the 
text  above  quoted. 

Lincoln  Walter  is  not  a  party  to  the  suit,  therefore  no 
question  arises  as  between  appellant  and  him,  but  only  as 
between  appellant  and  appellee;  and  while  as  between  ap- 
pellant and  Walter,  the  latter  might  not  be  able  success- 
ifully  to  defend  against  the  revocation  of  the  power,  a  dif- 
ferent question  is  presented  as  between  appellant  and 
appellee.  We  are  not  inclined  to  the  View  that  it  is  nec- 
essary to  appear  that  the  power  conferred  on  Walter 
must  be  coupled  with  an  interest  in  the  subject-matter  of 
the  power,  in  order  to  render  it  irrevocable  as  to  appellee. 
The  question  here  is  whether  appellee  was  equitably  en- 
titled, under  all  the  circumstances,  to  a  temporary  injunc- 
tion to  restrain  appellant  from  violating  the  contract,  until 
such  time  as  the  court  could  hear  the  cause  on  its  merits. 
Story,  in  the  section  above  quoted,  says  :  "  So,  if  the  prin- 
cipal assigns  all  his  effects  for  the  benefit  of  his  creditors, 
and  gives  the  assignee  a  power  of  attorney  to  collect  and 
receive  all  debts  and  outstanding  claims,  the  power  is  irrev- 
ocable," citing  Walsh  v.  Whitcomb,  2  Esp.  565.  In  that 
case  Walsh,  being  insolvent,  had  made  to  one  Barker  a 
general  assignment,  and,  at  the  same  time,  executed  to  him 
a  power  of  attorney  to  collect  the  debts  due  him  for  the 
benefit  of  his  creditors,  with  power  of  substitution.  Bar- 
ker, in  pursuance  of  the  power  of  substitution,  executed 
authority  to  one  Hinman,  who  collected  and  receipted  for 
a  debt  due  from  Whitcomb  to  Walsh.  Walsh,  subsequently 
to  the  execution  of  the  power  of  attorney  to  Barker,  gave 
a  power  of  attorney  to  another  person,  who  applied  to 
Whitcomb  for  payment  of  his  debt  to  Walsh,  and  refused 
to  recognize  Hinman's  receipt,  and  suit  was  brought  in 
Walsh's  name,  the  plaintiff  contending  that  the  power  of 
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attorney  to  Barker  was  revocable,  but  the  court  held  the 
contrary.  It  will  be  observed  that  the  person  contending 
for  the  irrevocability  of  the  power  of  attorney  was  not  the 
grantee  of  the  power,  but  a  debtor  of  the  grantor,  who  set 
it  up  in  support  of  his  defense  of  payment.  "  The  sole  ob- 
ject of  an  interlocutory  injunction  is  to  preserve  the  subject 
in  controversy  in  its  then  condition,  and,  without  deter- 
mining any  questions  of  right,  merely  to  prevent  the  further 
perpetration  of  wrong,  or  the  doing  of  any  act  whereby  the 
right  in  controversy  may  be  materially  injured  or  endan- 
gered." High  on  Injunctions,  3rd  ed.,  sec.  4.  See  also  ib., 
sec.  11. 

The  bill  in  this  case  was  filed  January  27, 1904,  and  the  an- 
nual meeting  for  the  election  of  officers  and  directors  of  the 
Monarch  Book  Company  was  to  occur  the  tenth  of  the  next 
February.  We  think  it  apparent  from  the  record  before 
us,  that  appellant  is  somewhat  hostile  in  her  feelings  to- 
wards appellee,  at  least  in  regard  to  the  subject-matter  of 
this  suit,  and  we  also  think  it  apparent  that,  had  not  the 
temporary  injunction  been  granted,  the  stock  in  question 
might  have  been  voted  in  a  manner  prejudicial  to  appellee, 
and  which  might  have  resulted  in  damage  to  him  which 
could  not  have  been  readily  estimated,  if  at  all.  Under 
the  circumstances  we  cannot  say  that  the  court  erred  in 
granting  the  temporary  injunction.  On  the  contrary,  we 
think  it  was  the  exercise  of  reasonable  precaution  on  the 
j)art  of  the  court  to  preserve  matters  in  statu  qiio  by  in- 
junction, till  there  could  be  a  full  and  final  hearing  on  the 
merits.  We  have  carefully  read  and  considered  the  argu- 
ment of  appellant's  counsel,  and  the  questions  discussed 
therein,  but  do  not  deem  it  necessary,  on  this  appeal,  to 
refer  to  all  the  questions  discussed  by  counsel.  In  affirm- 
ing the  injunction  order,  it  must  be  understood  that  we 
hold,  merely,  that  as  the  matter  was  presented  to  the  chan- 
cellor, he  did  not  err  in  granting  the  interlocutory  injunc- 
tion. Whether  the  record  is  such  as  to  entitle  appellee  to 
the  permanent  relief  prayed,  is  a  question  not  before  us. 

The  decree  will  be  affirmed. 

Affirmed* 
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Charles  H.  Fisher  y.  Chicago  City  Railway  Company, 
Gen.  No.  11,299. 

1.  Steeet  CROSSiNa— rigrTifs  and  obligations  of  street  car  company 
and  cab  driver  at.  The  rights  of  a  cab  driver  and  of  a  street  car  com- 
pany at  a  street  crossing  are  the  same;  neither  has  the  right  to  use  it 
to  the  exclusion  of  the  other.  It  is  the  duty  of  a  cab  driver  in  approach- 
ing and  in  crossing  the  street  car  tracks  at  such  a  point  to  use  reason- 
able diligence  to  avoid  collision  .with  a  street  car;  and,  in  turn,  it  is  the 
duty  of  the  motorman  to  keep  a  lookout  for  persons  and  vehicles  com- 
ing towards  the  tracks  in  front  of  his  moving  car,  and  in  case  any  one 
goes  or  drives  upon  such  tracks  at  such  a  point,  it  is  his  duty  to  exert 
himself  to  slow  the  speed  of  his  car  or  to  stop  it,  so  that,  if  possible,  an 
accident  may  be  avoided. 

2.  Street  crossing! — degree  of  care  required  of  motorman  at,  A 
motorman  is  bound  to  use  a  greater  degree  of  care  in  approaching  a 
street  crossing  than  he  is  required  to  use  at  many  other  points  along  his 
route. 

3.  Negligence  per  QK—what  is  not.  It  is  not  negligence  per  se  for 
a  cab  driver  to  attempt  to  cross  the  tracks  of  a  street  railway  company 
ahead  of  an  approaching  street  car. 

4.  Motion  for  new  thiai,— what  sufficient  exception  to  overruling 
of.  Where  the  record  reads  as  follows:  **  But  the  court  upon  hearing 
the  argument  of  counsel  on  the  2nd  day  of  May,  1902,  overruled  the 
motion  for  a  new  trial,  and  entered  judgment  upon  the  verdict  against 
the  plaintiff  for  costs.  To  the  overruling  of  which  said  motion  for  a 
new  trial,  and  to  the  entry  of  said  judgment,  plaintiff  then  and  there 
duly  excepted,"  it  shows  a  sufficient  exception  to  the  overruling  of  a 
motion  for  a  new  trial. 

5.  Bill  op  exceptions — when,  need  not  state  that  it  contains  all  the 
evidence.  Such  a  statement  is  not  essential,  when  it  otherwise  reason- 
ably appears  that  the  court  has  before  it  all  the  testimony  upon  which 
the  judgment  of  the  trial  court  is  founded. 

Action  on  the  case  for  personal  injuries.  Error  to  the  Circuit  Court 
of  Cook  County;  the  Hon.  F.  A.Smith,  Judge,  presiding.  Heard  in 
tins~Court  at  the  October  term,  1903.  Reversed  and  remanded.  Opin- 
ion filed  May  26,  1904. 

Statement  by  the  Court.  The  plaintiff  in  error  brought 
an  action  against  the  defendant  in  error  to  recover  damages 
he  suffered  in  an  accident  occasioned,  as  he  alleges,  by  the 
negligence  of  the  railway  company. 

The  plaintiff  was  driving  a  cab  south  on  Ellis  avenue  at 
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the  intersection  of  Sixty-first  street,  in  the  city  of  Chicago, 
at  about  10:45  p.  u.  of  February  2,  1901.  It  was  snowing, 
and  the  night  was  dark.  The  defendant  at  that  date  ran 
and  operated  a  double  street  car  line  along  and  in  Sixty- 
first  street,  an  east  and  west  highway.  The  driver's  seat 
was  at  the  rear  of  the  cab  and  'about  five  feet  from  the 
ground,  so  that  he  could  see  over  the  top  of  the  cab.  The 
side  lights  of  the  cab  were  burning.  These  lights  can  be 
seen  from  the  sides  as  well  as  from  the  front.  The  plaint- 
iff had  been  driving  in  and  about  the  city  for  about  fifteen 
years.  On  this  occasion  he  was  taking  a  passenger  from 
the  North  Side  to  Sixty-seventh  street  on  the  South  Side. 
When  he  reached  Sixty-first  street  and  came  within  five  to 
eight  feet  of  the  tracks  he  stopped  the  horse  and  looked 
for  cars.  There  was  no  car  in  sight  to  the  west,  but  there 
was  one  coming  from  the  east,  then  about  150  feet  away 
from  him.  He  could  not  tell  with  certainty  whether  the 
car  was  in  motion  or  was  standing  still,  but  he  thought  it 
was  moving.  He  then  started  to  cross  the  tracks  in  front 
of  the  car,  but  the  cab  was  struck  and  overturned  by  the 
car  and  plaintiff  was  thrown  to  the  ground,  whereby  his 
right  leg  was  broken. 

Mr.  Schrimp,  who  was  on  the  sidewalk,  "did  not  hear 
any  bell." 

Mrs.  Albro,  the  passenger  in  the  cab,  "  heard  no  sound 
or  bell  or  warning  of  any  sort." 

The  plaintiff  "heard  no  sound  or  bell  or  warning  of  any 
sort  before  1  was  struck." 

F.  Hamlin,  a  boy  in  company  with  Mr.  Schrimp,  says: 
"  The  car  was  coming  pretty  fast,  and  it  was  running  at 
the  same  speed  when  it  struck  the  cab." 

Mrs.  Albro  testifies  that  when  the  car  was  within  a  few 
feet  of  the  cab  "  it  was  going  very  fast." 

The  plaintiff  declares  that  "just  the  moment  before  it 
struck,  it  (thacar)  was  going  pretty  lively." 

Mrs.  Hamlin,  also  with  Mr.  Schrimp,  says,  ^*  We  saw  the 
car  coming  fast." 

At  the  conclusion  of  the  plaintiff's  case  the  court,  upon 
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the  motion  of  the  defendant,  instructed  the  jury  to  find 
the  defendant  not  guilty.  They  did  so,  and  the  court  en- 
tered judgment  upon  the  verdict  against  the  plaintiff  for 
costs.     From  that  judgment  this  writ  of  error  was  sued  out. 

Gemmill  &  FoELL,  for  plaintiff  in  error. 

William  J.  Hynes,  James  W.  Duncan  and  Watson  J. 
Ferey,  for  defendants  in  error;  Mason  B.  Starring,  of 
counsel. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

The  rights  of  the  plaintiff  and  of  the  defendant  at  that 
street  crossing  were  the  same.  Neither  had  the  right  to 
use  it  to  the  exclusion  of  the  other. 

It  was  the  duty  of  the  plaintiff  in  approaching  and  in 
crossing  the  street  car  tracks  to  use  reasonable  care  to  avoid 
a  collision  with  the  car. 

It  was  the  duty  of  the  motorman  to  keep  a  lookout  for 
persons  and  vehicles  coming  towards  the  track  in  front  of 
his  moving  car;  and  in  case  any  one  should  go  or  drive 
upon  such  tracks,  it  is  his  duty  to  exert  himself  to  slow  the 
speed  of  his  car  or  to  stop  his  car,  so  that,  if  possible,  an 
accident  may  be  avoided.  The  motorman  is  bound  to  use 
a  greater  degree  of  care  in  approaching  a  street  crossing 
than  he  is  required  to  use  at  many  other  points  in  his  route. 
These  propositions  have  been  decided  many  times  by  this 
court  and  by  our  Supreme  Court.  Some  questions  must 
be  regarded  as  settled;  courts  will  not  go  on  forever  dis- 
cussing well-established  principles.  From  the  multitude  of 
cases  holding  the  law  to  be  as  is  above  set  forth  we  cite  : 
Chicago  General  Ry.  v.  Carroll,  91  111.  App.  356;  C.  C. 
Ky.  V.  Wall,  93  111.  App.  411;  C.  C.  Ry.  v.  Martensen,  100 
111.  App.  306;  Smith  v.  C.  C.  Ry.  Co.,  107  Hi.  App.  177; 
C.  C.  Ey.  V.  Tuohy,  196  111.  410;  C.  C.  Ry.  v.  Sandusky,  198 
111.  400;  C.  C.  Ry.  Co.  v.  Fennimore,  199  111.  9,  and  N^C.  S 
Ry.  V.  Irwin,  202  III  345. 

Attempting  to  cross  the  track  of  a  street  railway  ahead 
of  an  approaching  car  is  not  negligence  ^^r  se.     It  may  or 
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may  not  be  prudent  to  so  do.  The  circumstances  of  each 
case  determine  that  question.  Whether  or  not  the  plaintiff 
was  in  the  exercise  of  reasonable  care  for  his  personal 
safety,  and  whether  or  not  the  defendant  was  guilty  of 
negligence  at  the  time  and  place  of  this  accident,  are  ques- 
tions of  fact,  there  being  evidence  in  the  record  upon  each 
of  these  points.  Under  proper  instructions  the  determina- 
tion of  these  issues  should  be  left  where  the  law  places  H, 
with  the  triers  of  fact,  the  jury.  Chicago  City  Ey.  Co.  v. 
Sandusky,  198  111.  400. 

This  writ  of  error  brings  up  but  two  questions :  first, 
whether  the  court  properly  held  as  matter  of  law  that  the 
plaintiff  failed  to  exercise  ordinary  care  for  his  personal 
safety;  and,  second,  whether  the  evidence  tended  to  show 
that  the  servants  of  the  defendant  in  charge  of  the  car 
were  guilty  of  negligence  in  the  premises.  There  is  evi- 
dence tending  to  show  that  it  was  at  night  and  the  snow 
was  falling  when  plaintiff  came  into  Sixty-first  street 
from  Ellis  avenue;  that  he  stopped  his  horse  within  a  few 
feet  from  the  track  and  looked  for  approaching  cars;  that  he 
saw  no  car  to  the  west,  but  saw  a  car  about  150  feet  to  the 
east  of  where  his  horse  stood;  that  he  could  not  certainly 
determine,  but  he  thought  this  car  was  moving.  He  then 
started  to  cross  the  track.  Before  he  had  cleared  it  the  car 
struck  the  hind  part  of  the  near  wheel,  overturning  the  cab 
and  throwing  plaintiff  to  the  ground.  There  is  evidence 
tending  to  show  that  no  warning  was  given  by  the  motor- 
man  of  the  approach  of  the  car  before  it  struck  the  cab; 
and  that  not  only  was  the  speed  of  the  car  excessive  when  it 
was  approaching  this  crossing,  but  that  such  speed  was  not 
diminished  until  about  the  time  of  the  collision;  and  that 
the  side  lights  of  the  cab  could  have  been  seen  from  the  car 
when  the  cab  came  upon  the  tracks.  The  evidence  is  such 
that  the  court  was  not  justified  in  deciding  as  a  matter  of 
law  that  the  plaintiff  did  not  act  with  reasonable  care  for 
his  own  safety,  or  that  said  servants  of  the  defendant,  after 
they  saw  or  should  have  seen  there  was  danger  of  a  colli- 
sion, exercised  due  care  to  prevent  the  accident.     Chicago 
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City  Ry.  Co.  v.  Sandusky,  supra;    C.  &  A.  Ry.  Co.  v.  Pal- 
liara,  208  111.  456. 

The  first  and  second  objections  made  to  the  record  are 
obviated  by  amendments  allowed  and  made  before  the  ca.se 
was  taken.  The  third  objection  is  that  no  exception  is  pre- 
served to  the  overruling  of  the  motion  for  a  new  trial.  In 
this  particular  the  record  reads : 

"  But  the  court  upon  hearing  the  argument  of  counsel  on 
the  2nd  day  of  May,  1902,  overruled  the  motion  for  a  new 
trial,  and  entered  judgment  upon  the  verdict  against  the 

f plaintiff  for  costs.     To  the  overruling  of  which  said  motion 
or  a  new  trial,  and  to  the  entry  of  said  judgment,  plaintiff 
then  and  there  duly  excepted." 

If  a  motion  for  a  new  trial  was  necessary  in  this  case, 
where  the  court  instructed  the  jury  to  find  the  defendant 
not  guilty  (a  point  we  do  not  decide,  but  see  Guyer  v.  Rj. 
Co.,  196  III.  377),  there  is  here  an  exception  to  the  overrul- 
ing of  the  motion  for  a  new  trial,  and  also  an  exception  to 
the  entry  of  the  judgment.  The  oases  cited  by  the  defend- 
ant are  not  in  point.     The  record  in  this  regard  is  sufficient. 

To  the  objection  that  the  bill  of  exceptions  does  not  state 
that  it  contains  all  the  evidence  given  and  heard  on  the 
trial  of  the  cause,  the  reply  is  that  such  a  statement  is  not 
essential  when  it  otherwise  reasonably  appears,  as  it  does 
in  this  record,  that  the  court  has  before  it  all  the  testimony 
upon  which  the  judgment  of  the  trial  court  is  founded. 
MuUin  V.  Johnson,  98  111.  App.  621;  Walker  v.  Carroll,  65 
Ala.  61. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  is  remanded. 

Beveraed  and  remanded. 
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295\   rpjj^  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
et  al.)  Y.  William  Maegerlein«  et  aU 
Gen.  No.  11,306. 

1.  Injunction— tcTicn,  does  not  lie  at  suit  of  property  owner  to  com- 
pel abatement  of  public  nuisance.  An  injunction  does  not  lie  at  the  suit 
of  a  private  owner  to  compel  the  removal  of  an  embankment  upon  a 
public  street  on  which  his  property  is  located,  erected  and  maintained 
by  a  railroad  company  under  a  claim  of  ordinance  right;  such  an  action 
nmst  be  instituted  either  by  the  attorney  general  or  the  municipality  in 
which  such  alleged  nuisance  exists,  and  the  remedy  of  such  private 
owner  is  by  an  action  at  law  to  recover  damages. 

Proceeding  to  restrain  maintenance  of  nuisance,  etc.  Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1903.  R^ven»ed 
and  remanded  with  directions.    Opinion  filed  May  26,  1904. 

Statement  by  the  Court.  August  21,  1902,  appellees, 
who  were  complainants  below,  filed  a  bill  against  appellants 
and  others,  alleging  therein  (as  amended)  that  thej'  are  the 
owners  of  certain  lots  fronting  on  Mary  street,  a  public 
highway  in  the  city  of  Chicago;  that  said  street  extends 
from  Archer  avenue  to  Hillock  street,  and  except  for  the 
grievances  hereinafter  mentioned  their  said  property  would 
have  easy  access  to  the  Chicago  river  and  other  parts  of  the 
city;  that  the  appellants,  the  railroad  companies,  have  and 
each  of  them  has,  without  authority  of  law,  constructed 
and  are  maintaining  across  Mary  street  a  solid  embankment 
of  earth  of  the  width  of  one  hundred  and  sixty  feet  and  of 
the  height  of  twelve  feet  above  the  grade  of  the  street, 
thus  wholly  closing  the  same  and  cutting  off  access  to  and 
over  it;  that  "  said  defendants,  pretending  to  do  so  under 
and  by  virtue  of  a  certain  ordinance  of  the  city  of  Chicago, 
hereinafter  referred  to,  began  the  closing  of  said  M%ry 
street  by  throwing  earth  across  the  same  about  the  second 
day  of  July,  1901,  and  about  the  same  time  closed  the  other 
streets  lying  immediately  to  the  east  and  west  of  said  Mary 
street,  by  throwing  earth  therein.  Said  work  was,  how- 
ever, discontinued  in  said  Mary  street,  until  July  7,  1901, 
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at  which  time  said  defendants,  acting  under  the  pretended 
authority  of  the  ordinances  aforesaid,  renewed  the  work  of 
elevating  their  said  railroad  tracks.  Complainants  allege 
that  when  said  Mary  street  was  first  closed  to  public  travel, 
that  is  to  say,  during  the  month  of  July,  1901,  complain- 
ants remonstrated  with  one  Major  Vaughn,  wlio  was  in 
charge  of  the  work  then  and  there  being  done,  on  behalf  of 
said  railroad  companies,  and  acted  as  superintendent  on 
their  behalf,  and  complainants  allege  that  said  superin- 
tendent stated  to  them  that  the  closing  of  said  street  was 
only  temporary;  that  the  method  of  filling  in  said  street 
had  to  be  adopted  in  order  to  make  the  grade  to  llalsted 
street,  one  of  the  streets  of  the  said  city  of  Chicago  lying 
some  blocks  to  the  west  of  Mary  street,  and  that  said  Mary 
street  would  be  opened  as  soon  as  said  grade  was  estab- 
lished. Complainants  further  allege  that  all  of  the  iron 
work  on  other  subways  to  be  constructed  along  the  lines 
of  road  of  said  defendant  railroads,  in  accordance  with  the 
ordinances  hereinafter  referred  to,  and  all  obstructions 
created  by  filling  in  of  earth,  have  been  removed;  and  all 
of  the  subways  provided  for  by  said  ordinance  have  been 
made,  and  all  of  the  work  thereon  fully  completed,  except, 
however,  that  no  work  was  done  upon  the  subway  in  Mary 
street,  and  that  the  filling  under  said  tracks  which  was  al- 
leged to  be  but  temporary,  has  been  made  in  a  permanent 
and  substantial  manner,  in  the  same  manner,  in  fact,  as  all 
of  the  embankments  along  the  lines  of  said  railroads  where 
no  subways  are  intended  to  be  constructed;  that  said  de- 
fendant railroads  allege  and  claim  that  the  work  at  Mary 
street  is  fully  completed,  and  the  city  authorities  of  said 
city  of  Chicago  have  fully  accepted  the  same  as  complete, 
and  as  having  been  done  and  finished  in  compliance  with 
the  requirements  of  the  ordinances  hereafter  referred  to. 
Your  orators  further  show  that  all  of  the  work  of  every 
kind  in  connection  with  the  subway  in  Stark  street,  which 
is  one  block  to  the  west  of  Mary  street,  was  finished  and 
completed  on  June  1,  1902,  and  that  the  subway  in  Quarry 
street,  one  block  to  the  east  of  Mary  street,  was  all  finished 
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on  or  before  July  15,  1902,  and  that  no  work  whatever  in 
connection  with  the  elevation  of  said  tracks,  nor  any  work 
whatever  made  necessary  by  the  aforesaid  ordinances  of 
the  said  city  of  Chicago,  has  been  done  by  said  defendant 
railroad  companies  since  about  July  15, 1902,  and  that  said 
embankment  across  said  Mary  street  is  of  a  permanent  and 
substantial  character,  and  defendant  railway  companies  in- 
tend that  the  same  shall  forever  remain  a  permanent  ob- 
struction to  said  Mary  street,  and  have  no  intention 
whatever  to  build  or  construct  a  subway  in  said  Mary  street 
as  is  in  said  ordinances,  hereinafter  referred  to,  provided;" 
that  May  22,  1899,  an  ordinance  was  passed  by  the  City 
Council  of  Chicago,  (exhibit  1),  which  was  amended  June 
26,  1899,  (exhibit  2),  and  duly  accepted  by  all  the  railroad 
companies,  except  the  Chicago  &  Alton  Railway  Company, 
within  the  time  in  said  ordinance  specified;  that  June  15, 
1900,  a  further  ordinance  was  passed  by  said  City  Council, 
(exhibit  3),  which  provided  that  the  Chicago  &  Alton 
Railway  Company  should  change  its  roadbed  in  conjunc- 
tion with  the  changes  to  be  made  in  the  roadbeds  of  the 
other  companies  under  the  prior  ordinances,  and  that  the 
Chicago  &  Alton  Railway  Company  accepted  this  ordinance. 
Each  of  said  ordinances  is  made  a  part  of  the  bill.  That 
said  ordinances  required  that  said  railroad  companies  should 
construct  a  subway  in  Mary  street  under  said  railroads; 
but  that  they  have  neglected  and  refused  to  build  such  sub- 
way, and  have  built  said  solid  embankment  across  Mary 
street,  and  have  ever  since  maintained  the  same,  thereby 
creating  a  nuisance  and  appropriating  the  highway  to  pri- 
vate purposes.  That  upon  his  premises,  which  are  adjoin- 
ing said  embankment,  said  Maegerlein  was  and  had  been 
for  many  years  engaged  in  the  manufacture  of  "  racking 
hose"  made  from  the  esophagi  of  animals,  and  that  by 
reason  of  said  embankment  shutting  off  access  to  the  sewer 
system  of  said  city,  his  premises  have  become  unfit  for  such 
use,  to  his  loss  of  $5,000,  and  unless  he  shall  obtain  relief 
he  must  move  both  his  factory  and  his  residence  to  some 
other  part  of  the  city.    That  by  the  erection  of  said  em- 
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bankment  appellees  are  placed  in  a  pocket,  and  thev  have 
and  each  of  them  has  been  permanently  and  irreparably  in- 
jured in  a  manner  different  from  and  in  excess  of  the  injury 
sustained  by  the  general  public.  Prays  that  the  defendants 
may  answer;  that  said  embankment  may  be  declared  to  be  a 
purpresture  and  a  public  nuisance,  and  an  appropriation  of 
a  public  highway  for  solely  private  purposes,  and  that  the 
same  may  be  removed  and  abated,  and  that  the  court  may 
compel  said  defendants  and  each  of  them  to  restore  said 
street  to  the  condition  the  same  was  in  prior  to  the  erection 
of  said  embankment,  and  for  such  other  relief  as  the  nature 
of  the  case  may  require. 

Appellants  severally  demurred  to  the  bill  as  amended. 
The  court,  on  May  13,  1903,  entered  the  following  decree : 

The  demurrers  to  the  bill  as  amended  are  overruled,  and 
the  defendants  required  to  answer;  bnt  the  defendants  re- 
fusing so  to  .do,  and  declaring  their  intention  to  abide  by 
their  said  demurrers,  the  court  finds  the  facts  to  be  as  the 
same  are  alleged  in  the  bill  and  the  amendments  thereto, 
and  the  equities  to  be  with  the  complainants. 

It  is  orclered,  adjudged  and  decreed  •*  that  said  complain- 
ants, and  each  of  them, do  have  the  relief  prayed  for  by  them 
in  their  said  bill  of  complaint,  and  the  amendments'  there- 
to, and  that  the  said  defendants,  Atchison,  Topeka  and 
Santa  Fe  Railway  Company  of  Chicago,  Chicago,  Madison 
and  Northern  Kailway  Company,  and  Chicago  and  Alton 
Railway  Company,  and  each  of  them,  are  hereby  ordered 
and  directed  to  at  once  proceed  with  the  construction  of 
the  subway  in  Mary  street,  which  shall  be  constructed  by 
said  defendants,  either  jointly  or  severally,  in  the  manner 
provided  by  said  ordinances  of  the  city  of  Chicago,  as  the 
same  are  herein  found  to  be  by  the  court,  and  that  the 
work  of  constructing^  said  subway  shall  be  .completed  by 
said  railroad  companies  on  or  before  the  13th  day  of  June, 
1903;"  that  said  defendants,  their  officers  and  agents,  be 
perpetually  enjoined  from  maintaining  said  purpresture  and 
nuisance  in  said  Mary  street,  and  from  operating  trains 
thereover,  unless  the  same  shall  be  carried  across  on  a  bridge 
to  be  constructed  in  accordance  with  the  ordinances,  and 
unless  the  same  shall  be  completed  within  the  time  in  the 
decree  specified;  that  within  thirty  days  the  defendants  are 
ordered  to  remove  said  embankments  and  filling  therein,  so 
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that  a  clear  headroom  of  eleven  feet  under  the  roadbed  of 
defendants  shall  be  left;  that  in  the  event  of  their  failure 
so, to  do,  complainants  may  apply  for  a  writ  of  assistance; 
that  complainants  recover  their  costs. 

To  the  entry  of  which  decree  the  railway  defendants  duly 
excepted.     Appellants  then  perfected  this  appeal. 

Sears,  Meagher  &  Whitney,  for  appellants;  James  F. 
Meagher,  of  counsel. 

Felsenthal  &  Foreman,  for  appellees. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

It  will  be  seen  by  an  examination  of  the  three  ordinances 
which  are  made  parts  of  the  bill,  that  they  are  track  eleva- 
tion ordinances,  by  which  the  several  railroad  companies 
are  ordered  and  directed  to  elevate  the  plane  of  their  road- 
beds within  the  limits  of  the  city  to  varying  heights  as 
prescribed  in  said  ordinances;  that  subways  are  provide! 
for  at  certain  designated  streets,  of  which  Mary  street  is 
one;  that  all  of  such  work  done  upon  or  in  connection  with 
the  public  highways  of  the  city  shall  be  done  and  performed 
under  the  superintendence  and  subject  to  the  inspection 
and  approval  of  the  commissioner  of  public  works;  that 
said  railroad  companies  in  the  prosecution  of  said  work 
may  obstruct  temporarily  any  public  street  to  such  an  ex- 
tent and  for  such  a  length  of  time  as  may  be  approved  by 
said  commissioner,  and  may  erect  temporary  structures  and 
false  works  in  any  street  during  the  construction  of  their 
elevated  tracks,  subject  to  the  like  approval  oF  said  commis- 
sioner; that  the  plans  for  such  track  elevation  shall  be  sub- 
mitted to  said  commissioner  for  his  approval;  that  said 
work  shall  be  commenced  on  or  before  August  1,  1899  (ex- 
cept that  the  time  of  commencement  for  the  Chicago  & 
Alton  Railway  Company  is  fixed  at  May  1, 1900),  and  shall 
be  prosecuted  continuously  with  all  practical  diligence,  and 
shall  be  fully  and  finally  completed  on  or  before  the  31st 
day  of  December,  1903;  and  that  the  railroad  companies 
shall  not  be  required  to  pay  any  damages  to  adjacent  prop- 
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erty  caused  by  the  passage  and  enforcement  of  the  ordi- 
nances, but  the  city  agrees  to  adjustand  to  pay  such  damao^es. 

This  great  public  work  of  elevating  the  railway  tracks  in 
the  city  of  Chicago,  thus  eliminating  grade  crossings  and 
thereby  lessening  if  not  preventing  the  maiming  or  killing 
of  persons  by  passing  trains  and  greatly  facilitating  public 
travel,  should  not  be  stopped  by  appellees,  if  all  their  prop- 
erty rights  can  be  otherwise  protected,  or  the  deprivation 
of  them  can  be  adequately  compensated. 

Appellees  have  mistaken  the  remedy  for  the  grievances 
alleged  in  their  bill  of  complaint.  The  acts  which  have 
depreciated  their  several  premises  were  done  and  com- 
pleted before  the  bill  was  tiled.  Hence  the  cases  of  Earll 
V.  Chicago,  136  III.  .277,  and  Field  v.  Barling,  149  111.  572, 
in  each  of  which  a  court  of  equity  granted  relief  as  against 
a  threatened  injury,  are  not  here  in  point.  In  this  case 
appellees  seek  to  have  the  embankment  declared  a  purpres- 
ture  and  a  public  nuisance,  and  to  have  the  same  abated. 
Such  an  action  cannot  be  brought  by  a  private  person.  It 
must  be  instituted  by  the  Attorney  General,  by  the  State's 
Attorney,  or  by  the  City  of  Chicago.  In  other  words,  it 
is  a  public  action,  and  must  therefore  be  brought  by  public 
authority.  Patterson  v.  Ry.  Co.,  75  111.  588;  Doane  v.  Lake 
St.  El.  R'd  Co.,  165  III.  510;  People  v.  Harris,  203   111.  272. 

The  damages,  if  any,  to  the  property  of  appellees  by 
reason  of  the  recited  acts  of  appellants  are  capable  of  being 
estimated  in  money  and  recoverable  in  an  action  of  law. 
Having  a  complete  and  perfect  remedy  at  law,  they  can- 
not come  into  a  court  of  equity  for  relief.  The  cases  are 
many  where,  under  similar  circumstances,  an  adequate 
remedy  at  law  has  been  had.  Among  these  cases  are 
Ottawa  v.  Graham,  28  111.  73;  I.  C.  Ry.  v.  Grabill,  50  111. 
241;  C.  &  P.  Ry.  v.  Stein,  75  III.  41;  Decatur  v.  Howell, 
92  III.  19;  P.,  Ft.  W.  &  C.  Ry.  v.  Reich,  101  111.  157;  Rig- 
ney  v.  Chicago,  102  111.  64;  C.  &  W.  I.  Ry.  v.  Ayres,  106 
111.  511;  L.  E.  &  W.  Ry.  v.  Scott,  132  III  429;^a  M.  & 
St.  P.  Ry.  V.  Darke,  148  111.  226;  C.  &  A.  Ry.  v.  Robbins, 
159  111.  59a 
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In  Patterson  v.  The  C.  D.  &  V.  Ry.  Co.,  75  111.  6S8,  ap- 
pellant filed  a  bill  to  enjoin  the  use  by  appellee  of  a 
side  track  which  it  had  laid  down  across  the  public  highway 
on  which  his  house  fronted,  and  then  ran  alongside  his 
dwelling  and  within  three  or  four  feet  of  it.  After  cross- 
ing the  street  the  track  laj'  on  the  property  of  the  appel- 
lee. A  demurrer  to  the  bill  was  sustained  and  the  bill  was 
dismissed.  Upon  appeal  the  Supreme  Court  say :  "So  far 
as  respects  the  claim  on  account  of  damage^  the  demurrer 
was  rightly  sustained,  according  to  a  decision  of  this  court 
at  the  present  term  in  the  case  of  Stetson  v.  The  Chicago 
&  Evanston  E.  R.  Co.,  ante,  p.  74,  where  it  was  held  that, 
in  case  of  a  claim  of  consequential  damages  to  land  on 
account  of  the  operation  of  a  railroad,  where  no  part 
of  the  land  claimed  to  be  affected  was  taken  for  the  use 
of  the  road,  a  bill  in  chancery  would  not  be  entertained 
to  enjoin  the  use  of  the  railroad  until  'such  damages  could 
be  paid  or  assessed.  We  regard  that  decision  as  covering 
the  whole  ground  of  the  present  bill,  as  respects  damages, 
and  it  must  control."  Upon  the  proposition  that  the  ordi- 
nance, under  which  appellee  claimed  to  have  laid  this  track, 
did  not  give  appellee  the  right  to  cross  the  street  in  ques- 
tion, the  court  says:  "Without  undertaking  any  decision 
of  this  question,  it  is  suflScient  to  say  that  the  fee  of  the 
streets  is  in  the  city,  and  it  has  the  power  to  control  and 
regulate  their  use,  and  any  such  excess  of  authority  in  the 
use  of  a  street  as  is  here  claimed,  must  be  left  to  be  re- 
dressed by  the  public  authority;  and  equity  should  not,  in 
such  a  case,  at  the  suit  of  a  private  individual,  enjoin  the 
operating  of  a  railroad." 

In  the  Stetson  case,  supra,  the  court  announce :  "It  may 
be  regarded  as  the  settled  law  of  this  state,  an  owner  of 
an  abutting  lot  cannot  prevent  the  use  of  a  street  for  a 
railway  when  such  use  is  })ermitted  by  the  city  and  is 
authorized  by  an  act  of  the  legislature."  They  also  say  that 
the  damages,  if  any,  are  consequential  and  arise  from  the 
lawful  use  of  the  adjoining  street,  in  which  complainant 
has  no  interest  except  an  easement  in  common  with  the 
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public;  that  the  constitutional  provision  is,  "  private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without 
just  compensation.  Such  compensation,  when  not  made  by 
the  state,  shall  be  ascertained  by  a  jury  as  shall  be  pre- 
scribed by  law." 

In  Doano  v.  Lake  St.  El.  R'd  Co.,  165  111.  510,  the  same 
doctrine  is  laid  down,  and  many  cases  are  cited  sustaining 
the  proposition  that  "Where  the  fee  of  the  street  is  in  the 
city,  such  damages  as  the  abutting  owner  may  suflPer  from 
the  laying  of  a  railroad  track  in  the  .street  are  merely  con- 
sequential, so  far  at  least  as  they  affect  the  property  abut- 
ting on  the  street.  In  such  case,  as  there  is  no  physical 
taking  of  the  land,  injunction  will  not  lie  to  enjoin  the 
taking,  the  remedy  being  an  action  at  law  for  damages." 
That  the  injury  done  to  the  complainant  is  depreciation 
of  his  property,  "which  is  capable  of  being  estimated  in 
money  and  recoverable  in  an  action  at  law,  therefore  a 
court  of  equity  will  not  interfere  by  injunction."  *  *  * 
That  "Where  the  use  of  a  street  has  been  legally  author- 
ized, as  held  in  McCartney  v.  Chicago  &  Evanston  Kail  road 
Co.,  112  111.  611,  Hunt  v.  Horse  and  Dummy  Railway  Co., 
121  111.  638j  Chicago,  Burlington  &  Quinoy  Ey.  Co.  v. 
Quincy,  136  III.  489,  and  Metropolitan  City  Ry.  Co.  v. 
City  of  Chicago,  96  III.  620,  an  information  in  chancery  by 
the  Attorney  General  or  State's  Attorney,  on  behalf  of  the 
People,  or,  as  in  the  last  named  case,  a  bill  for  injunction 
by  the  city,  affords  a  proper  and  complete  remedy."  *  *  * 
**  There  is  a  certain,  adequate  and  complete  remedy  at  the 
suit  of  the  public  whenever  there  is  a  threatened  or  actual 
unlawful  obstruction  of  the  streets  and  highways,  and,  as 
we  think,  an  equally  certain,  adequate  and  conclusive  rem- 
edy to  the  abutting  owner  for  all  his  damages,  present  and 
prospective." 

In  People  v.  Harris,  203  111.  272,  appellee  petitioned  for 
a  writ  of  mandamus  praying  that  the  mayor  and  aldermen 
of  the  city  of  Champaign  and  the  owners  of  certain  prop- 
erty be  directed  to  remove  a  certain  bay  window  which 
encroached  upon  the  public  highway.     The  court  sustains 
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the  contention  of  appellee,  saying:  "In  this  case  the 
individual  is  not  undertaking  to  recover  damages,  nor  can 
it  be  said  that  an  individual  is  complaining,  but  it  is  the 
public  complaining  though  one  of  its  citizens." 

The  law  of  this  state  upon  the  matters  at  issue  in  the 
present  action  is  laid  down  in  these  cases,  and  by  them  we 
are  governed. 

It  is  unnecessary  to  consider  the  other  contentions  of 
appellants. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the 
cause  is  remanded  with  directions  to  dismiss  the  bill  for 
want  of  equity. 

lieversed  and  remanded  with  directions. 


Frank  T.  Kinnare,  Admr.,  v.  Chicago  &  Northwestern 
Railway  Company. 

Gen.  No.  11,316. 

1.  RA.ILROAD  PREMISES— Mj/ien  trespasser  upon,  cannot  recover  for 
personal  injuries.  Where  a  trespasser  is  injured  while  upon  the  pri- 
vate ri;<htof  \yay  of  a  raiU-oad  company,  he  cannot  recover  unless  the 
injury  to  him  was  wilfully  and  wantonly  inflicted;  neither  a  failure  to 
fence  such  right  of  way  nor  an  omis.«ion  to  keep  a  lookout  upon  cars 
nor  to  ring  an  engine  bell  will  confer  a  right  of  action  upon  one  who  has 
gone  upon  such  premises  as  a  mere  intruder,  for  his  own  pleasure,  and, 
in  fact,  trains  may  be  made  up  by  the  company  and  run  therein  with- 
out reference  to  the  presence  of  such  a  person,  unless  the  servants  of 
the  company  know  that  he  is  in  a  place  of  danger  and  wilfully  or  wan- 
tonly injui'e  him;  and  this  rule  applies  to  a  child  of  seven  years  and 
ten  months. 

2.  Minor— degrrce  of  care  to  be  exercised  by,  A  child  of  seven  years 
is  bound  to  use  that  degree  of  care  for  his  own  safety  as  would  ordina- 
rily be  used  by  a  child  of  his  own  age?,  intelligence  and  experience. 

8.  Additional  count— icAen  refusal  of  leave  to  file,  cannot  be  urged 
as  error.  In  the  absence  of  an  exception,  such  a  ruling  cannot  be 
urged  as  error. 

Action  on  the  case  for  death  cause!  by  alleged  wrongful  act.  Error 
to  the  Circuit  Court  of  Cook  County;  the  Hon.  Richard  S.  Farrand, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1903.  Af- 
firmed.    Opinion  filed  May  26,  1901. 
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Statement  by  the  Court.  East  of  State  street  and  be- 
tween Illinois  and  North  Water  streets,  in-  the  city  of  Chi- 
cago, the  defendant  has  switching  tracks  lying  in  a  long 
curved  lot  known  as  No.  10  in  the  Chicago  Dock  &  Canal 
Company  subdivision.  In  May,  1898,  the  owner  of  the  fee 
of  this  lot  conveyed  to  the  defendant  the  perpetual  right, 
license  and  privilege  of  constructing  and  maintaining  a 
railroad  track  thereon,  conditioned  that  if  the  defendant 
removed  its  track  and  abandoned  the  premises  its  rights 
should  cease.  To  the  north  and  east  and  southeast  of  the 
place  of  accident  are  warehouses,  factories  and  dock  build- 
ings. To  the  south  and  west  of  the  same  point  are  open 
spaces.  The  track  lies  upon  the  surface  in  a  reverse  curve 
from  the  northeast  to  the  southwest.  The  lot  is  unfenced, 
and  it  and  the  open  spaces  are  crossed  here  and  there  by 
planking,  over  which  teams  are  driven  and  along  which 
pedestrians  pass  to  and  fro.  These  open  spaces  are  also 
used  by  the  boys  residing  in  that  vicinity  for  playgrounds. 
The  accident  happened  at  a  point  where  there  was  no  plank- 
ing. August  17, 1900,  plaintiff's  intestate,  a  boy  aged  seven 
years  and  ten  months,  and  a  little  friend,  were  playing  on 
a  sand  pile  some  distance  north  of  this  track.  They  had 
been  there  about  one  hour  before  the  deceased  was  hurt. 
Just  w^est  of  where  the  accident  happened  stood  a  detached 
freight  car.  To  the  east  four  or  five  other  cars  were  stand- 
ing. The  space  between  the  single  car  and  the  others  was 
from  three  to  eight  feet.  To  the  northeast  a  switch  engine 
was  working.  None  of  the  servants  of  the  defendant  knew 
that  the  deceased  was  on  the  track.  Counsel  for  plaintiff 
say  :  "  The  place  of  injury  was  on  a  curve  where  a  person 
wishing  to  cross  the  tracks  could  not  be  seen  by  the  train- 
men, and  where  the  engine  could  not  be  seen  from  the 
place  of  accident."  The  engine  picked  up  four  cars  and 
sent  them  southwest  by  a  flying  switch.  A  brakeman  was 
on  the  west  end  of  the  west  car  managing  the  handbrake. 
The  evidence  tends  to  show  that  when  the  moving  cars 
struck  the  standing  cars  the  former  were  not  going  faster 
than  a  man  can  walk.    The  standing  cars  were  pushed  so 
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as  to  close  up  the  interval  between  them  and  the  single  car, 
and  then  on  until  the  westerly  wheel  of  the  westerly  car 
passed  over  that  interval,  when  all  the  cars  came  to  a  stop. 
The  deceased  was  run  over  by  that  wheel,  and  so  seriously 
injured  that  he  died  the  next  morning.  His  companion 
says  that  deceased  saw  a  barrel  stave  lying  across  the  track, 
and  saying,  "  There  is  a  fibe  stick,"  started  south  in  that 
direction.  The  other  boy  went  west  in  search  of  another 
stick.  While  thus  engaged  he  heard  a  scream  and  saw  de- 
ceased under  the  wheels.  There  was  a  puddle  of  water  be- 
tween the  rails  at  the  place  of  the  accident.  The  evidence 
tends  strongly  to  prove  that  at  the  time  he  was  injured  the 
deceased  was  playing  boat  with  a  stick  in  that  puddle. 

At  the  close  of  all  the  evidence  the  jury,  under  the  in- 
structions of  the  court,  returned  a  verdict  for  the  defendant. 
From  the  judgment  entered  upon  that  verdict  this  writ  of 
error  is  prosecuted. 

Francis  T.  Colby  and  Orlando  W.  Keatley,  for  plaintiff 
in  error. 

A.  W.  PoLVER,  for  defendant  in  error;  S.  A.  Lyndb  and 
Lloyd  W.  Bowers,  of  counsel. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

The  judgment  in  this  case  is  in  accord  with  the  law. 
The  place  where  the  deceased  received  his  injuries  was 
private  and  not  public.  It  was  the  exclusive  property  of 
the  defendant.  The  railway  company  held  the  premises 
in  perpetuity,  subject  to  a  condition  of  defeasance,  which 
condition  is  common  to  all  railway  rights  of  way,  namely, 
the  right  to  hold  and  to  use  the  property  for  railway  pur- 
poses only. 

The  defendant  was  not  bound  to  fence  this  right  of  way 
so  as  to  exclude  trespassers.  He  who  goes  upon  such 
premises  as  a  mere  intruder,  or  for  his  own  pleasure,  takes 
them  as  he  finds  them,  with  all  the  dangers  that  attend 
their  use  for  railway  purposes.  Trains  may  bo  made  up 
and  run  without  reference  to  his  presence,  unless  the  serv- 
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ants  of  the  company  in  charge  of  the  train  know  that  he 
is  in  a  place  of  danger.  The  company  is  not  bound  to  keep 
a  lookout  lest  a  trespasser  or  mere  licensee  be  on  its  track 
in  front  of  its  advancing  cars.  Its  duty  is  done  when  its 
servants  refrain  from  injuring  such  person  wantonly  or  in- 
tentionally. The  failure  to  ring  the  engine  bell,  if  that 
was  the  fact,  is  not  a  suflBcient  reason  for  holding  that  the 
injury  was  inflicted  wilfully  or  wantonly. 

It  is  here  shown  that  the  deceased  was  on  the  track  for 
his  own  amusement.  He  was  using  it  as  a  playground.  It 
is  true  that  the  deceased  was  a  child,  but  he  had  reached  an 
age  when  it  was  his  duty  to  use  some  care  for  his  personal 
safety,  namely,  that  care  which  would  ordinarily  be  used 
by  one  of  his  age,  intelligence  and  experience. 

The  cars  were  moved  in  the  usual  manner,  without  great 
speed,  and  without  the  use  of  excessive  force.  The  brake- 
man  was  in  his  place  controlling  the  motion  of  the  advanc- 
ing cars. 

In  111.  Cent.  R.  R.  Co.  v.  Eicher,  202  111.  556,  the  de- 
ceased was  killed  while  walking  in  a  cinder  path  between 
two  tracks  on  an  unfenced  right  of  way.  He  was  struck 
by  a  train  that  was  running  at  a  higher  rate  of  speed  than 
was  permitted  by  the  ordinance.  This  path  was  much 
used  by  pedestrians  for  business  and  for  pleasure.  The  • 
Supreme  Court  say  :  "  A  railroad  company  owes  no  duty 
to  a  person  walking  along  its  track  without  its  invitation, 
either  express  or  implied,  except  to  refrain  from  wantonly 
or  wilfully  injuring  him,  and  to  use  reasonable  care  to 
avoid  injury  to  him  after  he  is  discovered  to  be  in  peril; 
and  it  makes  no  difference  in  that  respect  whether  he  is  a 
trespasser,  a  mere  licensee,  or  one  who  is  on  the  tracks  by 
mere  suflferance,  without  objection  of  the  company."  The 
court  also  held  that  the  fact  the  speed  of  the  train  was  at 
a  prohibited  rate  constituted  negligence  merely,  which 
would  not  justify  a  recovery.  Other  cases  in  Illinois  sus- 
taining the  propositions  herein  set  forth  are :  I.  C.  R.  R. 
Co.  V.  Godfrey,  71  111.  500;  I.  C.  R.  R.  Co.  v.  Hetherington, 
83  III.  510;  L.  S.  &  M.  S.  Ry,  Co.  v.  Hart,  87  111.  529; 


Digitized  by 


Google 


234  Appellate  Coubts  of  Illixois. 

Vol.  114.]  Denegre  v.  Walker. 

Blanchard  v.  L.  S.  &  M.  S.  Ky.  Co.,  126  111.  416;  Roden  v. 
C.  &  G.  T.  Ry.  Co.,  133  111.  72;  L.  S.  &  M.  S.  Ry.  Co.  v. 
Bodemer,  139  III.  596;  I.  C.  R.  R.  Co.  v.  Noblojl  142  111. 
578;  Wabash  R.  R.  Co.  v.  Jones,  163  III.  167;  L.S.&  M.  S. 
Ry.  Co.  V.  Clark,  41  111.  A  pp.  343;  Smith  v.  C.  &  E.  I.  Ry. 
Co.,  99  111.  App.  296;  and  K  W.  El.  Ry.  Co.  v.  O'Malley, 
107  111.  App.  599. 

Whether  or  not  the  court  erred  in  refusing  the  request 
of  the  plaintiflF,  made  during  the  progress  of  the  trial,  to 
file  a  second  additional  count  to  the  declaration,  need  not 
here  be  considered  for  tvro  reasons  :  first,  no  exception  was 
preserved  to  such  ruling;  and,  second,  upon  the  whole  evi- 
dence the  jury  upon  any  state  of  the  pleadings  would  not 
have  been  justified  in  finding  a  verdict  for  the  plaintiff. 

However  nj^uch  we  may  be  moved  by  sympathy,  we  can- 
not permit  that  feeling  to  blind  us  to  the  fact  that  there  is 
nothing  in  this  record  from  which  wilful  or  wanton  negli- 
gence upon  the  part  of  the  defendant  can  be  presumed,  or 
which  would  sustain  a  verdict  to  that  effect;  and  therefore 
the  defendant  cannot  be  called  upon  to  respond  in  dam- 
ages in  the  present  action. 

The  judgment  of  the  Circuit  Court  is  aflBrmed. 

Affirmed, 


114     384 
a2148  118 


Marie  Elaine  Denegre,  et  al.,  ?.  William  B,  Walker,  et  al. 
Gen.  No.  11,828. 

1.  Judicial  notice— ir/ia*  taken  of.  The  Appellate  Court  will  not 
close  its  eyes  to  the  common  knowledge  of  all  men  who  have  in  late 
years  watched  the  character  of  the  improvements  made  in  the  business 
center  of  Chicago  and  to  the  fact  that  many  of  such  buildings  are  erected 
under  long  term  leases. 

2.  Trcstees— poirer  io  make  09-year  lease.  Where  a  will  gives  to 
trustees  power  to  lease  the  premises  of  the  testator  upon  coinlition  that 
any  lease  made  be  reasonable,  held,  in  view  of  the  particular  facts 
shown  with  respect  to  the  desirability  of  making  a  99-year  lease  and  the 
consents  of  the  adults  interested  in  tlie  premises  in  question,  tliat  such 
trustees  have  the  power  to  execute  such  a  lease,  and  this  notwitlistand- 
ing  pei-sons  not  in  esse  may,  upon  the  happening  of  certain  contingen- 
cies, become  interested  in  such  premises. 
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8.  E^viTY— jurisdiction  of,  to  enlarge  terns  of  trust  created  by  will. 
Equity,  in  this  state,  has  jurisdiction  upon  a  proper  showing  to  enlarge 
tlie  powers  conferred  upon  trustees  appointed  by  will,  but  such  enlarge- 
ment will  not  be  made  except  from  necessity  and  then  no  further  tlian 
the  circumstances  of  the  particular  case  urgently  require. 

Proceeding  to  construe  will.  Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  Axel  Chytbaus,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1903.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  May  26,  1904. 

David  Qcigq  and  J.  A.  Richardson,  for  plaintiffs  in 
error. 

Bentlev  &  Burling,  for  defendants  in  error. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

William  B.  Walker  and  Clarence  Buckingham  as  execu- 
tors and  trustees  of  the  last  will  and  testament  of  Silas  B. 
Cobb,  deceased,  filed  a  bill  in  the  Superior  Court  of  Cook 
County,  in  which,  among  other  things,  they  allege  that 
Silas  B.  Cobb  died  April  5,  1900,  leaving  a  last  will  and 
testament,  which. is  made  a  part  of  the  bill;  and  that  said 
will  was  duly  probated  in  said  county  May  16,  1900;  that 
the  inheritance  tax  appraiser  fixed  the  value  of  the  real 
estate  of  such  decedent  at  $870,397.50,  and  of  the  personal 
property  at  $5,829,819.96;  and  that  all  debts  and  legacies 
have  been  paid;  that  the  only  heirs  at  law  of  said  Cobb  at 
the  time  of  his  death  are  all  of  lawful  age,  and  they  are 
made  parties  defendant;  that  by  said  will  the  entire  estate 
of  said  deceased  was  given  to  complainants  upon  the  trusts 
declared  therein;  that  the  time  of  distribution  of  the  real 
estate  by  said  will  is  fixed  at  the  time  the  youngest  grand- 
child named  therein  shall  reach  the  age  of  twenty-five 
years,  which  will  be  October  6,  1905;  that  complainants 
are  then  to  divide  said  real  estate  into  three  equal  parts; 
one  part  to  be  conveyed  to  his  daughter,  Louise  C.  Walker, 
or  her  heirs;  another  to  his  grandchildren,  S.  C.  Coleman, 
Louise  C.  Hunt,  and  J.  G.  Coleman;  and  the  remaining  part 
to  be  held  by  them  for  the  sole  use  and  benefit  of  his 
daughter,  Bertha  C.  Denegre,  during  her  natural  life;  that 


Digitized  by 


Google 


236  Appellate  Courts  of  Illinois, 

Vol.  114.]  Denegre  v.  Walker.     . 

upon  the  death  of  said  Bertha  her  share  shall  go  In  equal 
parts  to  her  children  and  their  descendants;  but  if  she  die 
without  issue,  then  one-half  of  her  estate  shall  go  to  said 
Louise  C.  Walker  or  her  heirs,  and  the  other  half  to  the 
three  grandchildren  named;  that  said  Bertha  has  one  child 
now  living,  Marie  Elaine  Denegre,  aged  seven  years,  who 
is  made  a  defendant  to  said  bill;  that  Louise  Coleman  since 
the  execution  of  said  will  has  intermarried  with  Jarvis 
Hunt  and  now  has  two  minor  children  named  Jarvis  Hunt, 
Jr.,  and  Louise  Hunt,  both  of  whom  are  made  defendants 
to  said  bill. 

That  eleven  parcels  of  real  estate  came  to  complainants 
as  such  trustees,  one  of  which  is  situate  upon  the  west  side 
of  Dearborn  street  about  midway  between  Madison  street 
and  Washington  street,  in  the  city  of  Chicago,  being  ninety 
feet  front  by  eighty  feet  in  depth,  and  worth  $500,000; 
that  prior  to  the  time  of  distribution  the  trustees  may  sell 
unimproved  real  estate,  but  no  express  i>ower  is  given  them 
to  sell  improved  real  estate  before  that  time  arrives;  and 
that  when  such  time  comes,  if  the  parties  entitled  thereto 
do  not  agree  upon  a  division,  the  trustees  may  sell  such 
real  estate  and  divide  the  proceeds  as  above  set  forth;  that 
there  is  on  said  real  estate  above  described  a  four-story 
stone  building,  old,  in  bad  repair,  and  without  modern  con- 
veniences; that  its  rentals  are  diminishing  and  tenants  hard 
to  get;  that  such  building  is  unsuitable  to  its  situation,  and 
should  be  replaced  by  a  modern  structure;  that  the  deceased 
left  to  the  trustees  the  sum  of  $500,000  with  which  to  im- 
prove such  of  the  real  estate  as  they  saw  fit;  that  a  suitable 
building  upon  said  premises  would  cost  at  least  $600,000; 
that  the  value  of  the  other  real  estate  does  not  exceed 
$400,000,  and  hence  it  is  unwise  for  the  trustees  to  improve 
the  Dearborn  street  lot,  as  they  would  then  be  compelled 
to  sell  the  same  in  order  to  make  distribution;  that  the 
wise  business  policy  is  to  lease  this  lot  for  ninety-nine  years, 
or  longer,  thereby  securing  a  permanent  income  of  from 
$25,000  to  $30,000  per  year  as  against  the  present  rentals, 
which  do  not  net  more  than  $18,000  and  are  diminishing; 
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that  the  trustees  have  at  different  times  received  offers  for 
the  making  of  such  a  lease,  but  they  have  doubts  whether 
under  the  terms  of  the  will  they  are  authorized  to  execute 
the  same,  and  that  as  there  are  minors  who  hereafter  may 
he  interested  in  the  distribution  of  this  estate,  the  trustees 
desire  to  have  the  question  of  their  authority  in  this  regard 
determined  by  the  court;  that  the  trustees  believe  under 
the  first  clause  of  the  will,  which  reads,  *  *  *  "  I 
direct  my  said  trustees  to  care  for,  rent  and  manage  my 
real  property,  to  pay  all  taxes,  assessments  and  insurance 
thereon,  and  to  make  all  necessary  repairs  in  their  discre- 
tion," »  *  *  they  have  the  power  to  make  such  a 
lease,  but  they  are  advised  by  counsel  .that  the  extent  of 
their  powers  in  this  regard  is  doubtful,  and  they  therefore 
file  this  bill;  that  even  if  the  trustees  have  not  such  power 
under  the  will,  the  court  should  authorize  them  so  to  do,  in 
order  that  the  intention  of  the  testator  be  carried  out;  that 
the  time  of  such  distribution  may  be  delayed  by  reason  of 
two  suits,  to  which  the  trustees  have  been  made  defendants, 
in  which  damages  are  claimed  to  the  amount  of  $3,500,000 
on  account  of  the  alleged  negligence  of  the  deceased  as  a 
director  of  the  National  Bank  of  Illinois,  which  suits  are 
yet  pending  and  undetermined.  The  prayer  of  the  bill  con- 
forms to  its  allegations. 

The  several  minor  defendants  answer,  asking  the  court 
to.  protect  their  interests.  The  adult  defendants  «answer, 
admitting  the  allegations  of  the  bill  to  be  true,  and  stating 
their  belief  that  it  will  be  for  the  best  interests  of  the  estate 
to  make  a  ninety- nine  year  lease  of  said  real  estate. 

The  cause  was  referred  to  a  master,  who,  upon  testimony 
taken  before  him,  recommended  that  a  decree  be  entered 
authorizing  and  directing  the  trustees  to  make  a  lease  of 
the  said  real  estate  for  ninety-nine  or  more  years,  upon  re- 
ceiving proper  terms  as  to  rental  and  security.  Upon  the 
hearing  of  the  master's  report  the  learned  chancellor  en- 
tered a  decree  finding,  among  other  things,  that  under  the 
direction  contained  in  the  will  the  trustees  have  power  to 
make  a  lease  "  for  the  period  of  ninety-nine  years  or  more/' 
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of  said  real  estate,  where  the  making  of  such  a  lease  is 
in  accordance  with  wise  business  policy  in  the  management 
of  such  estate,  finds  the  facts  as  set  forth  in  the  bill;  and 
decrees  that  the  trustees  have  power  and  are  authorized 
under  the  terras  and  provisions  of  the  will  of  said  Cobb  and 
this  decree  to  make  "  a  lease  of  said  real  estate  for  ninety- 
nine  or  more  years." 

No  offers  to  lease  said  premises  are  shown  in  the  master's 
report,  and  none  appear  to  have  been  put  in  evidence  before 
the  chancellor.  Clarence  Buckingham,  one  of  the  trustees, 
says:  "  Many  different  propositions  to  take  a  lease  have 
been  made,  and  the  trustees  believe  an  annual  rental  of 
from  $25,000  to  $30,000  could  be  obtained  with  a  modern 
building  as  security  for  the  rent."  L.  W.  Epps,  a  real 
estate  dealer,  familiar  with  the  values  and  best  uses  of 
property  in  the  vicinity  of  Washincrton  and  Dearborn 
streets,  says  that  the  wise  policy  in  handling  this  real  estate 
is  to  improve  it  with  a  modern  steel  structure;  that  whether 
it  would  be  good  business  policy  to  make  a  ninety-nine  year 
lease  or  not,  would  depend  entirely  upon  the  terms  of  the 
lease;  and  that  the  wise  policy  would  be  to  make  a  lease 
now,  based  upon  four  or  four  and  one-half  per  cent  of  the 
market  value  of  the  property. 

To  obtain  the  judgment  of  this  court  as  to  the  propriet}' 
of  this  decree  this  writ  of  error  is  prosecuted  by  the  minor 
defendants. 

The  power  of  the  trustees  under  this  will  to  lease  the 
premises  described  in  the  bill  of  complaint  is  undoubted. 
The  onlj'  limitation  on  that  power  is  that  the  lease  must  be 
reasonable.  They  ask  that  they  may  be  allowed  to  execute  a 
leaseof  thesamefor  "ninety-nineormore  years."  If  they  are 
allowed  to  do  this  the  fee  of  this  real  estate  cannot  be  dis- 
tributed until  the  end  of  the  term,  except  as  subject  to  the 
lease.  It  therefore  devolves  upon  the  trustees  to  show  that 
under  all  the  circumstances  of  the  estate,  and  of  this  par- 
ticular piece  of  property,  such  a  lease  is  reasonable.  The 
evidence  establishes  the  fact  that  this  property  cannot  be 
suitably  improved  except  by  placing  thereon  a  modern  steel 
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structure.  The  other  new  buildings  in  that  vicinity  are  of 
that  character;  and  we  ought  not  to  shut  our  eyes  to  the 
common  knowledge  of  all  men  who  have  in  late  years 
watched  the  improvements  made  in  the  business  center  of 
the  city,  that  they  are  all  of  this  character,  and  that  many 
of  them  are  erected  under  long  terra  leases.  The  trustees 
show  clearly  that  they  cannot  erect  such  a  building  with 
the  funds  at  their  disposal,  and  if  they  did  the  same  objec- 
tion raised  here,  that  the  property  could  not  be  distributed, 
would  then  exist.  It  further  appears  that  the  present 
building  has  ceased  to  attract  desirable  tenants,  and  its  net 
income  is  decreasing  from  year  to  year.  It  is  also  apparent 
that  if  the  trustees  do  nothing,  the  defendant  to  whom  this 
property  falls  by  distribution  will  at  once  be  met  by  the 
same  difliculties  as  now  confront  the  trustees.  The  situa- 
tion of  this  property  indicates  its  use.  It  is  necessarily 
bu  iness  property  and  not  residence  property^  Its  primal 
character  is  that  of  income-producing  property.  It  is  ap- 
parent that -it  cannot  be  rented  to  one  who  will  erect  upon 
it  a  suitable  income-producing  building  under  a  five,  or  ten, 
or  even  a  twenty  year  lease.  In  such  a  case,  time  is  as 
essential  an  element  as  is  the  annual  rental.  We  are,  there- 
fore, of  the  opinion  that  not  only  have  the  trustees  the 
power  to  make  a  long  lease  of  these  premises,  but  that  to  so 
do  is  a  reasonable  exercise  of  this  power. 

In  reaching  this  conclusion  we  are  not  uninfluenced  by  the 
fact  that  every  adult  defendant  (in  which  list  is  every  per- 
son having  any  vested  or  certain  interest  in  this  property) 
has  approved  of  and  has  consented  to  the  making  of  such  a 
lease.  Baldri«9:e  v.  Coffov,  184  III.  75.  Marie  Elaine  Dene- 
gree  will  have  no  interest  therein  unless  she  survives  her 
mother.  The  two  Hunt  children  will  have  no  interest 
therein  unless  they  are  alive  October  6,  1905,  and  their 
mother  then  be  dead.  But  the  contingent  interest  of  the 
minors  in  this  property  warrants  them  in  asking  the  court 
to  pass  upon  the  advisability  of  making  such  a  lease. 

The  objection  that  persons  not  yet  in  esse,  on  the  hap- 
pening of  certain  contingencies,  may  become  interested  in 
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this  estate,  and  therefore  a  long  lease  should  not  be  au- 
thorized, is  without  merit.  In  cases  like  this  it  is  sufficient 
to  make  all  persons  in  esse  at  the  time  of  the  filing  of  the 
bill,  who  have  an  interest  in  the  estate,  parties  defend- 
ant. The  decree  entered  upon  such  a  bill  will  be  binding 
upon  others  not  in  esse^  as  their  interests  are  identical 
with  those  in  being.  The  opposite  rule  would  sacrifice 
the  rights  of  the  living  tb  those  of  posterity.  Hale  v. 
Hale,  146  III.  227.  Further,  that  courts  of  equity  have 
jurisdiction  to  entert«ain  such  bills  as  the  one  here  pre- 
sented, and  to  grant  relief  thereunder,  is  no  longer  an 
open  question  in  this  state.  Hale  v.  .Hale,  146  111.  227, 
25^^;  Marsh  v.  Reed,  184  111.  263,  271.  The  application 
here  is  not  to  convert  real  estate  into  personal  property, 
a  thing  not  to  be  done  -unless  the  power  to  so  do  is 
found  in  the  will,  except  under  necessity  of  the  most  ur- 
gent charac^r  (Gavin  v.  Curtin,  171  Ul.  640),  but  it  is,  to 
execute  a  lease,  the  effect  of  which  will  be  to  carry  out  the 
intention  of  the  testator.  One  may  be  wise  lor  the  day, 
but  he  cannot  be  wise  for  all  time.  Changed  conditions 
may  call  for  enlarged  powers  upon  the  part  of  trustees,  in 
order  that  the  design  of  the  donor  be  not  frustrated.  In 
such  case  the  court  may  act  in  furtherance  of  that  design, 
even  though  such  act  results  in  granting  power  to  the 
trustees  not  found  in  the  words  of  the  will.  "  Exigencies 
often  arise  not  contemplated  by  the  party  creating  the 
trust,  and  which  had  they  been  anticipated  would  undoubt- 
edly have  been  provided*  for,  when  the  aid  of  a  court  of 
chancery  must  be  invoked  to  grant  relief  imperatively  re- 
quired; and  in  such  cases  the  court  must,  as  far  as  may  be, 
occupy  the  place  of  the  party  creating  the  trust,  and  do 
with  the  fund  what  he  would  have  dictated  had  he  antici- 
pated the  emergency."     Curtiss  v.  Brown,  29  111.  230. 

The  facts  here  presented  justified  the  learned  chancellor 
in  taking  jurisdiction  and  in  granting  relief  in  this  case; 
but  we  do  not  approve  the  decree  in  its  entirety.  It  was 
the  duty  of  that  court,  as  well  as  it  is  the  duty  of  this 
court,  to  preserve  this  property  for  the  beneficiaries,  and 
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not  to  enlarge  the  powers  of  the  trustees  except  from  ne- 
cessity and  upon  good  cause  shown,  and  then  no  further 
than  the  circumstances  urgently  require.  A  decree  giving 
the  trustees  power  to  lease  this  real  estate  "  for  ninety-nine 
or  more  years,"  is  too  indefinite.  It  allows  the  execution 
of  a  lease  for  a  period  of  one  thousand  years, ^ thus  practi- 
cally conveying  the  fee.  No  direct  evidence  is  found  in  the 
record  as  to  the  minimum  annual  rental  which  would  be 
produced  by  such  a  lease,  nor  is  such  minimum  fixed  by  the 
decree.  Nor  does  the  evidence  show,  or  the  decree  deter- 
mine whether  the  rent  is  to  be  stationary  for  the  whole 
term,  or  to  be  readjusted  periodically.  Wanting  these  par- 
ticulars, we  lack  the  necessary  data  to  enable  us  to  deter- 
mine w^hether  or  not  this  decree  carries  out  the  intention 
of  the  donor  and  conserves  this  estate. 

We  are  therefore  compelled  to  reverse  and  do  reverse 
this  decree,  and  to  remand  the  cause,  with  directions  to  the 
chancellor  to  take  such  further  evidence,  by  bona  fide  bids 
or  otherwise,  in  his  discretion,  to  fix  the  time  such  lease 
shall  run,  and  the  minimum  rent  produced  thereby,  and  the 
manner  in  which  the  amount  of  such  rent  is  determined, 
whether  for  the  entire  term  or  by  periodic  revaluations; 
and  then  to  enter  such  decree  as  shall  be  just  and  equitable. 
Reversed  and  remanded  with  directions. 


The  News  Publishing  Company  v.  The  Associated  Press, 

et  al. 

Oen.  No.  11,289. 

1.  Motion  to  direct  verdict— ir/ien,  should  he  denied,  A  motion 
to  direct  a  verdict  should  be  denied  where  the  evidence  of  the  plaintiff 
fairly  tends  to  support  the  cause  of  action  alleged. 

2.  Associated  Press— na^ttrco/  obligations  of.  Held,  from  the  facts 
in  evidence  in  this  case,  that  the  Associated  Press  was  on  and  prior  to 
April  7,  1897,  of  such  a  character  and  its  obligations  to  the  public  such 
as  to  impress  it  with  a  public  interest,  and,  therefore,  to  require  it  to  ren- 
der news  service  which  it  had  contracted  to  give  to  one  of  its  members 
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upon  the  same  terras  and  conditions  that  it  rendered  like  service  to  other 
newspaper  publishers. 

3.  Tort — ignorance  of  law  does  not  excuse.  An  act  tortious  in  char- 
acter is  none  the  less  so  because  at  the  time  of  the  commission  of  such 
act  there  was  no  adjudicated  case  defining  and  fixing  the  character  of 
such  act  as  tortious. 

4.  Foreign  hfLW— presumption  as  to.  In  the  absence  of  proof,  the 
presumption  is  that  the  law  of  a  sister  state  is  the  same  as  that  of  Illi- 
nois, and  a  contention  that  the  law  of  a  sister  state  is  different  from  the 
law  of  Illinois  must  be  supported  by  allegation  and  proaf. 

5.  -  Duress— u'/ja/  constitutes.  Where  a  newspaper  publisher  seeks  a 
contract  for  news  service  from  the  Associated  Press  and  is  told  that  it 
cannot  obtain  such  a  contract  except  upon  terms  which  were  in  excess 
of  those  ordinarily  imposed  by  such  association,  a  compliance  with  such 
exactions,  in  order  to  obtain  such  service,  which  was  indispensable  to  its 
business,  is  deemed  to  have  been  obtained  under  duress  and  will  not 
defeat  an  action  of  tort. 

6.  Rescission  op  contract— u-Tien ,  not  essential  to  main  tenance  of  ac- 
tion of  tort.  A  right  of  action  in  tort  exists  against  a  public  news  agency 
in  favor  of  a  newspaper  publisher  for  the  tortious  act  of  such  news 
agency  in  refusing  to  render  service  to  such  publisher  without  payment 
by  it  of  charges  in  excess  of  those  reijuired  of  its  other  members,  with- 
out rescinding  the  contract  made  in  conformity  with  such  exactions, 
inasmuch  as  the  action  is  based,  not  upon  the  contract,  but  upon  the 
tortious  act  of  such  agency. 

7.  Cross-errors— ir/ia^  questions  cannot  be  raised  in  absence  of. 
In  the  absence  of  cross-errors,  it  cannot  be  urged  uiK)n  appeal  that 
guaranties  received  in  evidence  over  appellee's  objections  were  improp- 
erly admitted  because  the  signatures  thereto  and  the  authority  for  such 
signatures  were  not  sufficiently  established. 

Action  on  the  case  for  conspiracy.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  John  L.  Healy,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1903.  Reversed  and  remanded.  Opin- 
ion filed  May  26,  1904. 

GsEGORr,  PoppKNHusEN  &  MoNab,  foF  appellant. 
Wilson,  Moore  &  McIlvaine.  for  appellees. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellant,  a  Wisconsin  corporation,  brought  an  action  on 
the  case  against  the  Associated  Press,  an  Illinois  corporation, 
Victor  F.  Lawson,  the  president,  and  Frank  B.  Noyes  and 
Charles  W.  Knapp,  directors  respectively  of  the  Associated 
Press,  the  appellees',  omitting  said  Knapp,  to  recover  dam- 
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ages  by  reason  of  an  alleged  unlawful  combination  and  con- 
spiracy of  appellees  and  said  Knapp,  whereby  appellant  was 
compelled  to  pay  for  news  service  to  be  furnished  to  appel- 
lant's daily  paper,  The  Milwaukee  News,  the  sum  of  $10,000, 
and  to  assign  and  surrender  to  said  Associated  Press  certain 
guaranties  held  by  appellant  and  executed  by  the  publish- 
ers of  the  New  York  Herald,  New  York  Tribune,  New 
York  Sun  and  New  York  Times,  that  the  United  Press,  a 
news  service  association,  a  rival  in  business  of  said  Asso- 
ciated Press,  would  perform  its  contract,  whereby  it  agreed 
to  furnish  a  news  report  for  the  term  of  five  years  from 
March  24,  1894,  to  appellant,  and  thereafter,  until  termi- 
nated by  one  year's  notice  from  said  United  Press.  No  serv- 
ice was  had  upon  Knapp;  the  suit  was  discontinued  as  to 
him,  and  pleas  of  not  guilty  were  filed  by  the  other  defend- 
ants. A  jury  trial  resulted,  at  the  close  of  the  plaintiff's 
evidence,  on  motion  of  defendants'  counsel,  in  a  verdict  for 
the  defendants,  which  was  directed  by  the  court,  and  judg- 
ment thereon,  from  which  this  appeal  is  taken. 

The  general  and  controlling  question  presented  by  the 
record  is  whether  the  Associated  Press,  a  corporation  whose 
business  was  to  gather  and  accumulate,  sell,  supply  and  dis- 
tribute news  reports  to  newspapers  desiring  to  purchase  the 
same,  said  business  being  public  in  its  nature  and  impressed 
with  a  public  interest,  was  bound  to  furnish  the  appellant 
with  reports  of  the  news  without  discriminating  against  it, 
that  is,  without  requiring  appellant  to  pay  in  excess  of  other 
newspaper  publishers  for  the  same  news  reports  the  sum  of 
§10,000  and  to  surrender  to  the  Associated  Press  the  said 
guaranties,  which,  it  is  claimed,  were  worth  to  appellant  at 
least  $8,000  more. 

There  being  no  conflict  in  the  evidence,  and  the  court 
having  directed  the  jury  to  find  a  verdict  for  the  appellees, 
it  is  well  settled  that  if  the  evidence  on  the  part  of  appel- 
lant fairly  tends  to  support  its  case,  the  motion  to  direct  a 
verdict  should  have  been  denied.  Offutt  v.  World's  Col. 
Exp'n,  175  III.  472;  I.  0.  E.  R.  Co.  v.  Heisner,  192  111.  571-3. 

The  facts  appearing  from  the  record  are  in  the  main  as 


Digitized  by 


Google 


244  Appellate  Courts  of  Illinois. 

Vol.  114.]         News  Publishing  Co.  v.  Associated  Press. 

follows:  March  24,  1894,  the  appellant  was  engaged  in 
publishing  a  daily  afternoon  paper  at  Milwaukee,  Wiscon- 
sin, known  as  the  Daily  News,  to  do  which  it  was  neces- 
sary to  have  telegraphic  news.  To  get  this  news  appellant 
that  day  entered  into  a  contract  with,  and  on  March  26, 
1894,  it  became  a  member  of  the  United  Press,  an  associa- 
tion organized  under  the  laws  of  Illinois  for  the  purpose  of 
collecting  and  distributing  news  to  newspapers  throughout 
the  United  States.  By  the  terms  of  this  contract  the  United 
Press  agreed  to  deliver  to  appellant  for  continuous  use  in 
its  paper  a  leased  wire  daily  news  report,  for  which  appel- 
lant agreed  to  pay  $50  per  week  in  advance,  the  agreement 
to  continue  five  years  from  its  date,  and  thereafter  until 
terminated  by  one  year's  notice  in  writing  from  the  United 
Press  to  appellant  or  to  the  Germania  Publishing  Co., 
which  was  [also  engaged  in  the  publication  of  an  afternoon 
newspaper  in  Milwaukee,  and  was  a  party  to  said  agree- 
ment. Afterwards,  on  April  2,  1894,  said  United  Press 
entered  into  an  agreement  of  guaranty  with  appellant  and 
said  Germania  Publishing  Co.,  by  which  the  United  Press 
guaranteed  "  that  in  the  event  of  there  being  hereafter 
made  a  working  arrangement,  combination,  or  any  other 
plan  of  cooperation  with  any  other  newsgathering  organi- 
zation, through  the  operation  of  which  it  shall  retire  from 
active  business  in  the  west,  or  should  it  so  retire  from  any 
other  cause  or  reason  whatsoever.  The  News  Publishing 
Company  and  The  Germania  Publishing  Company  shall  be 
protected  in  every  way  and  the  continuance  of  their  tele- 
graphic services  permanently  arranged  for  on  the  same  basis 
of  quality,  quantity  and  cost  as  they  now  receive  or  as 
applies  to  other  English  and  German  evening  papers  in  the 
city  of  Milwaukee." 

Following  the  signature  of  the  United  Press  and  appar- 
ently  a  part  of  this  agreement,  is  the  following  further 
guaranty  signed  as  follows,  to  wit : 

"  In  consideration  of  the  parties  of  the  first  part  entering 
into  the  above  agreement,  we  do  hereby  guarantee  the  per- 
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forraance  by  the  party  of  the  second  part  of  the  obligations 
imposed  on  it  bv  the  terras  of  the  above  agreement. 

For  the  Herald— W.  C.  Kieck. 

For  the  Tribune — D.  Nicholson,  Acting  Publisher. 

For  the  Sun — C.  A.  Dana,  President. 

The  K  T.  Times  Pub.  Co.— G.  li.  Miller,  President, 

Geo.  F.  Spinney,  Treasurer." 

At  the  time  of  making  the  contract  of  March  24,  1894, 
and  when  said  guaranty  was  executed,  the  appellee,  the 
Associated  Press,  a  corporation  organized  under  the  laws 
of  Illinois,  for  the, purpose  of  buying,  gathering  and  ac- 
cumulating information  and  news  to  supply,  distribute  and 
publish  the  same,  and  for  other  purposes  not  material  to  bo 
mentioned,  was  a  rival  news  agency  to  the  United  Press, 
had  its  principal  ofBce  in  Chicago,  and  was  serving  about 
400  newspapers,  which  was  about  the  same  service  that  the 
United  Press  did.  These  news  agencies  continued  as  rivals 
until  March  31,  1897,  when  the  United  Press,  by  reason  of 
the  bitter  rivalry  between  the  two  agencies,  failed  in  busi- 
ness, made  an  assignment  for  the  benefit  of  creditors,  and 
gave  notice  to  appellant  that  its  news  service  would  be 
discontinued  after  the  night  of  April  7,  1897.  No  other 
notice  as  to  the  termination  of  the  contract  was  given. 
There  then  remained  no  other  practicable  means  open  to 
appellant  to  get  the  news  necessary  for  the  publication  of 
its  paper,  except  to  get  it  from  the  Associated  Press.  After 
April  7,  1897,  appellant  received  no  further  news  service 
from  the  United  Press.  Immediately  after  receiving  said 
notice,  Melvin  A.  Hoyt,  the  president  of  appellant,  went  to 
New  York  and  made  repeated  efforts  to  seeaqd  make  some 
arrangement  with  the  different  parties  who  had  guaranteed 
the  performance  of  its  agreement  with  the  United  Press, 
but  could  accomplish  nothing  in  that  direction.  He  then 
entered  into  negotiations  with  the  appellee  Lawson,  who 
was  president  of  the  Associated  Press,  for  the  purpose  of 
securing  a  news  service  from  it.  The  negotiations  extended 
over  a  period  of  some  two  days,  and  resulted  in  Mr.  Hoyt's 
making,  as  president  of  appellant,  an  application  to  the 
board  of  directors  of  the  Associated  Press  at  New  York 
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city  for  a  "  B  1  Membership  "  in  the  Associated  Press  on 
pa)'ment  of  $10,000  in  cash,  or  $5,000  in  cash  and  a  note  of 
$5,000,  running  one  year  at  six  per  cent  interest,  Mr.  Law- 
son  having  told  Mr.  Hoyt  previously  that  the  Associated 
Press  could  render  said  news  service  to  appellant  upon  con- 
dition of  the  payment  of  $10,000,  and  a  further  condition 
that  he  would  surrender  the  guaranties  of  said  four  New 
York  papers  held  by  appellant,  and  that  the  service  could 
be  rendered  only  on  a  compliance  with  said  conditions, 
besides  the  payment  of  the  regular  charges  of  the  Asso- 
ciated Press  for  the  services  to  be  rendered.  Said  applica- 
tion was  delivered  by  Mr.  Iloyt  to  Mr.  Lawson,  and  by  the 
latter  presented  on  April  7,  1897,  to  the  board  of  directors 
of  the  Associated  Press,  then  in  session  in  the  city  of  New 
York,  and  the  board  on  that  day  passed  a  resolution  to  the* 
effect  that  a  contract  for  said  news  service  be  issued  to  ap- 
pellant, its  name  be  placed  upon  the  membership  roll  of 
the  Associated  Press,  with  the  proviso,  however,  that  the 
said  sum  of  $10,000  agreed  to  be  contributed  by  appellant 
should  be  held  in  trust  by  the  Associated  Press  to  be  dis- 
tributed by  a  form  of  arbitration,  to  be  agreed  upon  as 
specified  in  the  resolution.  After  the  passage  of  this  reso- 
lution, on  the  same  day  and  at  the  offices  of  the  Associated 
Press,  Mr.  Hoyt  had  a  conversation  with  Mr.  Lawson,  which 
the  former  thus  states  in  his  testimony,  to  wit:  "Mr. 
Lawson  said  that  it  had  been  decided  that  contracts  should 
be  issued  to  the  Daily  News  and  to  the  Germania,  and  I 
told  him  I  did  not  know,  that  I  did  not  come  prepared  to 
make  a  settlement  or  anything  of  that  kind.  I  did  not 
know  what  I  wanted  to  do  about  it,  and  he  said  the  matter 
could  be  held  open;  that  I  could  come  and  see  him  in  Chi- 
caoro;  that  he  would  be  back  there  in  a  few  days,  and  if  I 
did  not  come  in,  there  would  be  no  harm  done,  and  if  I  did, 
the  settlement  could  be  made,  and  in  the  meantime  the 
service  would  begin;  it  was  to  stop  that  night,  I  believe,  the 
night  of  the  7th  or  the  morning  of  the  8th  in  the  United 
Press,  and  we  could  go  ahead  with  the  service."  After  this 
conversation  Mr.  Iloyt  and  Mr.  Lawson  went  into  the  room 
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of  the  board  of  directors  of  the  Associated  Press,  where  a 
contract  between  appellant  and  the  Associated  Press  was 
drawn  up  and  executed,  which  bears  date  April  7,  1S97, 
and,  so  far  as  material,  and  omitting  the  formal  commence- 
ment, conclusion  and  signatures  thereto,  is  as  follows : 

"  First.  The  party  of  the  first  part  hereb}^  sells  and 
conveys  to  the  party  of  the  second  part  the  right  and  priv- 
ilege of  publishinor  in  the  Milwaukee  Daily  News,  a  news- 
paper printed  in  the  English  language  at  Milwaukee,  Wis- 
consin, the  day  news  report  of  The  Associated  Press  for 
the  term  of  ninety  years,  and  to  deliver  to  said  party  of 
the  second  part  in  time  for  publication  in  said  newspaper 
the  said  report  so  far  as  it  may  be  practicable  so  to  do. 

Second,  Said  party  of  the  second  part  agrees  to  receive 
the  said  news  report  of  said  party  of  the  first  part  for  said 
term  of  ninety  years  and  to  publish  the  same  in  whole  or 
in  part 'in  said  newspaper  continuously  and  to  pay  therefor 
ninety-two  and  fifty-five  one-hundredths  ($92.55)  dollars 
per  week  in  advance,  and  also  to  pay  any  additional  weekly 
assessments  made  by  the  board  of  directors  or  executive 
committee  of  said  first  part}''  upon  said  party  of  the  sec- 
ond part,  not  exceeding  fifty  (50)  per  cent  of  the  amount 
above  agreed  to  be  paid  weekly,  in  like  weekly  install- 
ments in  advance,  and  also  to  pay  to  said  first  party  all 
fines  which  may  be  imposed  on  said  second  party  under  the 
by  laws  and  rules  of  said  first  party. 
*  Third.  Said  party  of  the  second  part  agrees  to  furnish 
to  the  party  of  the  first  part  the  news,  local  and  telegraphic, 
of  the  following  described  territory,  viz:  The  City  of 
Milwaukee,  Wisconsin,  in  accordance  with  the  provisions 
and  requirements  of  Section  1  of  Article  11  of  the  by-laws 
of  said  party  of  the  first  part. 

Fourth.  It  is  mutually  understood  and  agreed  that  the 
board  of  directors  of  said  party  of  the  first  part  shall  have 
the  right  and  power  to  change  from  time  to  time  the 
weekly  assessments  to  be  paid  by  said  party  of  the  second 
part  for  the  news  report  hereinbefore  mentioned,  without 
limit  as  to  amount;  and  that  said  party  of  the  second  part 
bhall  pay  the  amount  of  said  weekly  assessment  so  long  as 
it  takes  said  news  report. 

In  the  event  that  said  weekly  assessment  shall  be  in- 
creased more  than  fifty  (50)  per  cent  above  the  weekly 
amount  specified  and  agreed  to  be  paid  by  said  second 
party  at  the  date  of  this  contract,  then  and  in  such  case 
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said  second  party  shall  have  the  right  to  terminate   this 
contract  and  all  liabilities  thereunder." 

At  the  same  time  there  was  drawn  up  and  executed  an 
assignment  of  said  guaranties  of  the  United  Press  and  the 
four  New  York  papers,  which,  omitting  the  formal  conclu- 
sion and  signature,  and  also  the  part  printed  in  italics  be- 
low, is  as  follows: 

'*  For  value  received,  The  News  Publishing  Company  of 
Milwaukee,  Wisconsin,  and  the  Gerraania  Publishing  Com- 
pany of  Milwaukee,  Wisconsin,  hereby  assign  to  the  Asso- 
ciated Press,  a  corporation  of  the  State  of  Illinois,  all  and 
all  manner  of  action  and  actions,  cause  and  causes  of  action, 
suits,  debts,  dues,  sums  of  money,  damages,  claims  and  de- 
mands whatsoever,  by  said  News  Publishing  Company  and 
the  Germania  Publishing  Compan}',  either  or  both  now 
have,  or  hereafter  can,  shall,  or  may  have,  jointly  or  sever- 
ally, for,  upon,  or  by  reason  of  the  agreement  and  guaranty 
of  the  United  Press  with  said  News  Publishing  Company 
of  Milwaukee,  Wisconsin,  dated  April  2nd,  IsOi;  or  upon 
or  hy  reaHon  of  the  guaranti/  nf  the  New  Yark  Herald,  the 
Nc to  York  Tribune^  the  NewYt>rk  Sun^  and  the  New  York 
Ti/nea  P(d>lif<hin(j  Company,  of  the  j^^rformance  of  said 
ayrce/aent  by  the  said  United  PressP 

The  news  service  to  appellant  began  that  night  and  con- 
tinued until  September  21),  1900.  When  the  contract  and 
assignment  of  the  guaranties  were  executed  they  were  re- 
tained by  Mr.  Lawson  and  by  him  brought  to  Chicago,  and 
on  April  12,  1897,  appellant  paid  to  the  Associated  Press 
the  sum  of  $10,000,  and  received  a  receipt  for  the  same  exe- 
cuted in  the  name  of  the  Associated  Press  by  Victor  F. 
Lawson,  president,  which  is,  omitting  the  date  and  signa- 
ture, as  follows : 

"  Received  of  the  News  Publishing  Company,  Milwaukee, 
Wisconsin,  $10,000,  the  same  being  its  payment  for  member- 
ship in  the  Associated  Press  for  the  use  of  the  day  report 
for  the  Milwaukee  Daily  News." 

At  the  same  time,  on  the  request  of  Mr.  Lawson,  a  new 
assignment  of  said  guaranties  was  executed  in  the  name  of 
appellant  by  M.  A.  Iloyt,  president,  which,  in  addition  to 
the  assignment  as  above  stated,  contains  the  words  therein 
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printed  in  italics.  This  new  and  additional  assignment  was 
prepared  by  the  attorney  in  New  York  of  the  Associated 
Press  to  take  the  place  of  the  original  assignment  prepared 
and  executed  in  New  York  on  April  7,  1897.  The  said 
guaranties  were  not,  however,  surrendered  by  appellant  to 
tlie  Associated  Press  until  the  $10,000  was  paid  on  April 
12, 1897,  in  Chicago.  Under  the  by-laws  of  the  Associated 
Press  the  appellant  could  not  become  one  of  its  members 
Avithout  the  consent  of  its  other  members  in  the  city  of  Mil- 
waukee, and  there  were  four  such  members.  Mr.  Iloyt,  as 
did  also  Mr.  Lawson,  endeavored  to  procure  this  consent, 
but  both  failed  to  get  it,  though  the  former  ofifered  to  pay 
as  high  as  8*2,500  for  such  consent,  and  in  consequence 
thereof,  and  because  appellant  had  no  other  means  of  get- 
ting telegraphic  news  service  than  from  the  Associated 
Press,  which  service  was  absolutely  essential  to  it  in  the 
publication  of  its  paper,  Mr.  Iloyt,  on  behalf  of  appellant, 
entered  into  said  contract  with  the  Associated  Press,  made 
Slid  assignments  of  said  guaranties  and  delivered  the  same 
up  to  Mr.  Lawson  for  the  Associated  Press,  lie  protested 
against  the  said  conditions  required  of  him,  but  was  com- 
pelled finally  to  yield  and  submit  to  them  for  the  reason 
that  appellant  could  not  publish  its  paper  without  said  news 
service,  the  expense  of  which,  to  get  in  any  other  way,  he 
testifies  "  would  have  been  so  great  that  it  would  be  pro- 
hibitive." In  a  communication  dated  April  6,  1897,  to  the 
*' Milwaukee  Local  Board,"  which  represented  the  then 
members  of  the  Associated  Press  at  Milwaukee,  Mr.  Law- 
son,  referring  to  the  application  of  appellant  and  another 
newspaper  published  at  Milwaukee  to  become  members  of 
the  Associated  Press,  said  :  "  This  is  the  only  case  in  the 
entire  country  where  money  payments  have  been  required 
by  our  members  for  the  admission  of  United  Press  papers 
at  this  time."  The  Assoaiated  Press  was  comi)elled  to  and 
did  pay  to  its  other  members  at  Milwaukee,  before  they 
Avould  give  their  consent  to  the  appellant  and  the  Germania 
Pul)lishing  Company  becoming  members,  the  sum  of  $0,000 
in  a'ddition  to  the  $10,000  paid  by  appellant  and  $10,000 
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paid  by  the  Germania  Company.  No  part  of  the  money 
paid  by  appellant  was  used  by  the  Associated  Press,  except 
in  its  payment  to  its  other  Milwaukee  members  as  above. 
Appellant  knew  that  the  money  it  paid — was  so  informed 
at  the  time — was  to  be  divided  among  the  Milwaukee  papers. 
The  Associated  Press,  through  Mr.  Lawson,  in  addition  to 
the  said  payment  of  810,000  by  appellant,  also  insisted,  as 
a  condition  of  appellant's  becoming  one  of  its  members,  that 
appellant  should  surrender  and  assign  its  said  guarantied  to 
the  Associated  Press  because,  he  stated,  he  had  agreed  with 
the  four  New  York  papers  they  should  be  protected  on 
these  contracts  before  appellant  should  be  admitted  as  a 
member  of  the  Associated  Press.  PVom  the  making  of  said 
contract  to  September  29,  1900,  when  the  Associated  Press 
ceased  to  do  business,  appellant  paid  it  for  said  newsservice 
$15,973.16  (Mr.  Iloyt  testifies),  not  less  in  any  week  than 
the  sum  stipulated  in  the  contract,  $92.55.  A/ter  Septem- 
ber, 1900,  the  Associated  Press,  a  New  York  corporation, 
continued  the  same  news  service  prior  to  that  time  furnished 
b}^  the  appellee,  the  Associated  Press,  the  Illinois  corpora- 
tion, to  appellant,  under  the  same  contract  up  to  the  com- 
mencement of  this  suit  in  March,  1902. 

Appellant,  at  no  time  prior  to  the  commencement  of  this 
suit,  repudiated  said  contract  or  demanded  back  said  guar- 
anties, and  as  we  understand  its  counsel,  it  has  never  repu- 
diated the  contract,  but  brings  this  action  to  recover 
damages  because  it  was  compelled,  by  duress,  to  -pay  the 
sum  of  $10,000  and  to  surrender  and  assign  said  guaranties. 
At  the  time  appellant  paid  said  money  and  surrendered  and 
assigned  said  guaranties,  appellant's  representative,  Mr. 
lloyt,  believed  that  the  action  of  the  Associated  Press  and 
all  its  said  requirements,  as  conditions  to  appellant's  be- 
coming one  of  its  members,  were  lawful,  and  appellant  in 
no  way  questioned  their  legality,  though  he  protested 
against  them  and  insisted  they  were  unfair,  and  says  that 
he  only  submitted  to  comply  with  said  conditions  because 
appellant's  necessities,  as  above  stated,  forced  him  to  do  so. 
There  is  no  evidence  which  in  any  way  connects  the  ap- 
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pelleo  Noyes  with  any  of  the  alleged  wrongs  to  appellant, 
except  that  he  is  a  director  of  the  appellee,  the  Associ- 
ated Press.  He  did  not  take  any  part  whatever  in  tiny  of 
the  dealings  or  transactions  between  appellant  and  the 
Associated  Press,  except  that  after  the  contract  was  made 
he  attended  a  meeting  of  the  board  of  directors  and.  voted 
in  favor  of  submitting  the  claims  of  the  Milwaukee  papers, 
as  to  appellant's  becoming  a  member  of  the  Associated 
Press,  to  arbitration. 

Under  the  facts  as  above  detailed,  and  others  appearing 
in  the  record,  which  more  in  detail  supplement  those  stated, 
we  think  the  evidence  tends  to  show  that  the  business  of 
the  appellee,  the  Associated  Press,  was  on  and  prior  to 
April  7,  1897,  of  such  a  nature,  and  its  obligations  to  the 
public  were  such  as  to  impress  it  with  a  public  interest  and 
therefore  to  require  it  to  render  the  news  service  which  it 
contracted  to  render  appellant  upon  the  same  terras  and 
conditions  that  it  rendered  like  service  to  other  newspaper 
publishers  throughout  the  country,  and  without  any  dis- 
crimination whatever  against  appellant.  It  follows  that 
the  Associated  Press  had  no  legal  rightto  require  appellant 
to  make  the  payment  it  did  and  to  surrender  and  assign 
said  guaranties  as  conditions  to  its  becoming  a  member  of 
the  Associated  Press  and  being  furnished  with  the  news 
service  such  as  was 'given  other  newspapers,  such  require- 
ments being  in  excess  of  the  usual  and  regular  charges 
made  to  such  newspapers.  In  this  regard  we  are  of  0})in- 
ion  that  the  decision  in  Inter  Ocean  Publishing  Co.  v.  As- 
sociated Press,  184  III.  438^9,  is  controlling.  The  appellee 
in  that  case  is  the  same  as  the  appellee,  the  Associated 
Press,  here.  The  principal  question  presented  is  similar  to 
the  one  in  this  case.  The  court  say :  "  It  (The  Associated 
Press)  has  devoted  its  property  to  a  public  use,  and  has,  in 
effect,  granted  to  the  public  such  an  interest  in  its  use  that 
it  must  submit  to  be  controlled  by  the  public  for  the  com- 
mon good,  to  the  extent  of  the  interest  it  has  thus  created 
in  the  public  in  its  private  property.  The  sole  purpose  for 
which  news  was  gathered  was  that  the  same  should  be 


Digitized  by  VjOOS IC 


252  Appellate  Courts  of  Illinois. 

Vol..  114.]  News  Publishing  Co.  v.  .Associated  Press. 

Bold,  and  all  newspaper  publishers  desiring  to  purchase 
such  news  for  publication  are  entitled  to  purchase  the  same 
without  discrimination  against  them."  The  court  further 
say,  quoting  from  a  previous  decision,  viz  :  "  If  the  inter- 
est is  public,  then  it  is  necessarily  to  all  alike,  common  to 
all,  and  upon  equal  terms."  The  court  further  say  :  "  The 
appellee  corporation  being  engaged  in  a  business  upon 
which  a  public  interest  is  engrafted,  upon  principles  of  jus- 
tice, it  can  make  no  distinction  with  respect  to  persons  who 
Avish  to  purchase  information  and  news,  for  purposes  of 
publication,  which  it  was  created  to  furnish." 

It  seems  to  us  clear  that  under  the  authority  of  this  case 
and  the  celebrated  case  of  Munn  v.  Illinois,  94  U.  S.  113, 
an  actionable  wrong  against  appellant  by  the  appellees,  the 
Associated  Press  and  Mr.  Lawson,  its  president,  is  shown 
by  the  evidence  presented  to  the  trial  court,  and  the  case 
should  have  been  submitted  to  the  jury,  so  far  at  least  as 
concerns  these  two  appellees.  There  is  no  sufficient  evi- 
dence, iji  our  opinion,  connecting  the  appellee  Noyes  with 
any  of  the  matters  charged  in  the  declaration,  except  that 
he  was  a  director  of  the  Associated  Press  at  the  time  in 
question,  and  subsequently  indirectly  approved  of  what  had 
been  done  by  the  Associated  Press;  but  we  are  not  required 
to  determine  whether  or  not  he  is  liable  on  that  account. 

The  learned  counsel  of  appellees,  in  an  extended  argu- 
mont,  make  eight  different  contentions,  the  last  being  di- 
vided into  five  sub-heads,  in  which  they  claim  that  the 
action  of  the  trial  judge  is  justifiable.  We  will  not  refer 
to  each  separately,  but  in  what  we  shall  say  we  think  may 
be  found  answers  to  all  of  their  difl'erent  points.  It  is  said 
in  effect  that  the  transaction  between  appellant  and  ap- 
pellees, at  the  time  it  took  place,  was  not  a  tort,  for  the 
reasons  that  they  all  then  believed  that  what  was  done  was 
entirely  legal,  the  Inter  Ocean  case,  the  first' decision  of  the 
law  bearing  upon  it,  not  having  been  decided  until  long 
after;  and  that  the  evidence  fails  to  show  that  the  business 
of  the  Associated  Press  was  so  affected  as  to  be  charged  at 
that  time  with  a  public  interest.     The  fact  that  the  Inter 
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Ocean  case  was  not  decided  until  long  after  April,  1897,  is 
wholly  immaterial  so  far  as  concerns  the  legality  of  the 
transaction  in  question,  and  appellant's  right  of  action 
based  thereon.  The  appellees,  as  well  as  appellant,  were 
bound  to  know  the  law,  and  the  legality  of  what  they  then 
did  in  no  way  depends  upon  the  fact  that  the  law,  as  an- 
nounced in  the  Inter  Ocean  case,  had  not  then  been  de- 
clared. The  facts  with  reference  to  the  transaction,  so  far 
as  concern  the  nature  and  extent  of  the  business  of  the  As- 
sociated Press,  do  not  materially  diflfer  from  what  they 
were  in  the  Inter  Ocean  case.  While  the  Inter  Ocean  case 
was  decided  in  1900,  the  matters  which  were  the  basis  of 
the  decision  took  place  in  December,  1897,  and  January, 
1898,  about  nine  months  prior  to  the  making  of  the  con- 
tract here  in  question.  In  Norton  v.  Shelby  County,  118 
U.  S.  425-42,  in  which  the  validity  of  certain  bonds  issued 
by  the  Board  of  Commissioners  of  Shelby  County,  Tennes- 
see, was  in  question,  because  a  certain  act  of  the  legislature 
of  that  state  was  unconstitutional  and  had  been  so  held  by 
the  courts  subsequent  to.  the  issuance  of  the  bonds,  the 
court  said :  "  An  unconstitutional  act  is  not  a  law;  it  con- 
fers no  rights;  it  imposes  no  duties;  it  affords  no  protection; 
it  creates  no  office;  it  is,  in  legal  contemplation,  as  inoper- 
ative as  though  it  had  never  been  passed.''  To  a  like  effect 
are  the  following  authorities:  Marshall  County  v.  Cook, 
38  111.  44-52;  Russell  v.  Rurasey,  35  111.  362-71;  Chicago, 
W.  &  V.  Coal  Co.  et  al.  v.  People,  etc.,  ante,  p.  75. 

It  is  also  said  that  this  is  a  New  Yoik  contract,  having 
been  made  there,  aqd  to  be  performed  in  Milwaukee,  Wis- 
consin, and  is  not  governed  by  the  law  of  Illinois.  We 
agree  with  counsel  that  the  contract  is  a  New  York  con- 
tract, under  the  evidence  in  this  record,  and  was  to  be  per- 
formed in  Milwaukee,  but  under  the  evidence  we  also  think 
that  while  the  contract  should  be  construed  according  to 
the  law  of  New  York,  that  law  not  having  been  shown  by 
any  evidence  in  the  case,  it  must  be  presumed  that  the  law 
of  New  York  is  the  same  as  in  Illinois.  Morris  v.  Wibaux, 
159  111.  627-51;  Hakes  v.  Bank,  164  111.  273,  and  cases  cited; 
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Juilliard  v.  May,  130  111.  87-97;  Schlee  v.  Guckenheimer, 
179  111.  593-6;  Fortier  v.  Penn.  Co.,  18  111.  App.  263.  It 
then  being  presumed  that  the  law  of  New  York  is  the  same 
as  in  Illinois,  and  the  contract  being  in  violation  of  the  law 
of  Illinois,  as  declared  in  the  Inter  Ocean  case,  stipra^  the 
appellees  claiming  as  their  defense  that  the  contract  did 
not  violate  the  law  of  New  York,  it  was  incumbent  upon 
them  to  plead  and  prove  it.  Mason  v.  Dousay,  35  111.  424- 
33;  Miller  v.  Wilson,  146  111.  523-31;  Dearlove  v.  Edwards, 
166  111.  619-21.  If  it  be  said  that  because  the  contract  was 
to  be  performed  in  Wisconsin,  it  is  to  be  construed  under 
the  law  of  that  state,  and  is  valid  there,  the  same  situation 
is  presented  as  to  the  contention  that  the  New  York  law 
governs,  because  there  is  no  plea  nor  proof  as  to  the  Wis- 
consin law. 

A  further  claim  is  made  to  the  effect  that  appellant  hav- 
ing paid  its  money  and  delivered  its  property,  the  guaran- 
ties in  question,  voluntarily  and  upon  its  own  request,  there 
could  be  no  right  of  action.  We  think  this  claim  is  unten- 
able, for  the  reason  that  the  basis  of  the  action  is  the  duress 
under  which  the  appellant  acted,  in  view  of  which  there 
can  be  said  to  be  no  voluntary  payment  of  the  money  nor 
voluntary  parting  with  appellant's  property.  We  think  the 
case  of  Wabash  Ry.  Co.  v.  House,  101  111.  App.  397,  relied 
upon  in  this  regard,  is  not  in  point. 

In  C.  &  A.  R.  R.  Co.  v.  Chicago,  etc..  Coal  Co.,  79  111. 
121-30,  in  which  the  railroad  company  exacted  more 
freight  from  the  coal  company  than  was  entitled  to  be 
charged  under  the  terms  of  a  contract  between  it,  and  the 
coal  company  was  compelled  to  pay,  becaruse  it  had  no 
other  way  to  take  its  coal  to  market  than  over  the  tracks 
of  the  railroad  company,  it  was  held  that  the  coal  com- 
pany might  recover  such  excess  of  freight,  and  that  the 
payment  was  not  voluntary.  The  court  say:  "It  can 
hardly  be  said  these  enhanced  charges  were  voluntarily 
paid  by  appellees.  It  was  a  case  of  'life  or  death'  with 
them,  as  they  had  no  other  means  of  conveying  their  coal 
to  the  markets  oflfered  by  the  Illinois  Central,  and  was 
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bound  to  accede  to  any  terms  appellants  nii<yht  impose. 
They  were  under  a  sort  of  moral  duress,  by  submitting  to 
which  appellants  have  received  money  from  them  which  in 
equity  and  good  conscience  they  ought  not  to  retain." 
(Citing  cases.)  To  a  like  effect  are  :  L,  E.  &  St.  L.  K  R. 
Co.  V.  Wilson,  132  Ind.  517-21,  and  cases  cited;  Ohio  C.  Co. 
V.  Whitcomb,  123  Fed.  Rep.  359-62;  West  Vir.  T.  Co.  v. 
Sweetzer,  25  W.  Va.  434,  and  cases  cited;  Chicago  v.  Brew- 
ing Co.,  97  111.  App.  583;  Yates  v.  Royal  Ins.  Co.,  200  111. 
202-13. 

In  the  Wilson  case,  which  was  a  suit  to  recover  an  over- 
charge of  freight  paid  to  a  railroad  company,  the  Supreme 
Court  of  Indiana,  in  a  thoroughly  considered  case,  reviewing 
many  authorities,  among  others  the  coal  company  case  in 
79  111.  121,  supra^  gave  its  opinion  that  "the  decided 
weight  of  authority  is  that  the  payment  of  an  overcharge 
of  freight  to  a  railroad  company  engaged  as  a  common 
carrier  of  goods  is  not  a  voluntary  payment,  within  the 
ordinary  meaning  of  that  term." 

In  the  Sweetzer  case,  suj)ra,  which  was  also  a  suit  tore- 
cover  for  overcharges  for  freights  made  by  a  railroad  com- 
pany, the  Supreme  Court  of  West  Virginia  made  a  very  full 
review  of  many  cases,  including  the  ooal  company  case  above 
mentioned,  and  say  of  it  and  an  Alabama  case  referred  to 
in  the  same  line,  that  "they  have  not  laid  down  the  law 
any  too  strongly;  and  that  neither  objection  nor  protest 
by  the  shipper,. when  illegal  freight  charges  are  demanded 
by  a  railroad  company,  ought  to  be  required,  in  order  to 
entitle  the  shipper  to  recover,  nor  should  the  fact  that  the 
freight  had  been  delivered  when  the  payment  was  made, 
necessarily  prevent  such  recovery." 

In  the  Whitcomb  case,  sapra^  the  United  States  Circuit 
Court  of  Appeals  of  the  Seventh  Circuit,  in  considering  a 
like  question,  said:  "Common  carriers,  bound  by  the  law 
to  serve  all  without  discrimination,  may  not  hold  shippers 
to  agreements  exacted  under  the  alternative  of  destruction 
of  thoir  business.  The  carriers  having  no  right,  other  than 
that  of  physical  might,   to  exact  such  an  agreement,  the 
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agreement  itself  partakes  of  the  character  of  an  agreement 
made  under  duress,"  and  held  that  an  extra  charge  of  $3 
per  car  made  to  one  shipper,  which  was  in  addition  to  the 
published  schedule  of  freight  rates  made  by  the  defendant, 
and  above  what  was  charged  to  any  other  shipper,  was  dis- 
criminative and  might  be  recovered  back. 

In  view  of  the  principle  of  the  decision  in  the  Inter 
Ocean  case,  we  are  of  opinion  that  the  rulings  of  the 
different  oases  from  which  we  have  quoted  are  applicable 
to  the  case  at  bar.  The  payment  by  appellant  and  the  sur- 
render of  the  said  guaranties,  as  we"  think  the  evidence 
tends  to  show,  being  under  duress,  because  of  the  necessi- 
ties of  its  business,  and  not  voluntary,  there  may  be  a 
recovery,  for  the  reason  that  the  Associated  Press  was  un- 
der the  same  obligation  to  furnish  to  appellant  news  reports 
without  discrimination,  as  the  railroad  companies  in  the 
cases  referred  to  were  bound  to  carry  freight  without  ex- 
torting illegal  and  oppressive  rates  from  the  shipper. 

It  is  also  said  that  if  there  was  duress  appellant  has 
waived  it,  because  the  Associated  Press,  the  appellee,  went 
out  of  business  in  the  fall  of  1900,  when  the  duress,  if  any, 
ceased,  though  appellant  did  not  promptly  repudiate  the 
contract  and  commence  its  action.  The  cases  of  Eberstein 
V.  Willets,  134  III.  101,  and  liogue  v.  Franks,  199  III  411- 
19,  are  cited  as  supporting  the  contention.  We  think  they 
have  no  application  here,  since  this  action  is  not  based  upon 
a  rescission  of  the  contract,  (Brumbach  v.  Flower,  20  III. 
App.  219,)  but  upon  the  wrong  done  appellant  at  the  time 
it  was  compelled  to  enter  into  the  contract  by  reason  of  its 
necessities.  Appellant  was  entitled  to  bring  its  action,  as 
as  in  the  case  of  any  other  tort,  at  any  time  before  the 
Statute  of  Limitations  was  a  bar. 

The  same  line  of  argument  is  also  made  by  appellees' 
counsel  under  their  point  that  the  contract  was  good  until 
repudiated  by  the  appellant,  and  Pullman  Car  Co.  v. 
Central  Transportation  Co.,  171  U.  S.  138,  and  like  cases 
are  relied  upon  in  support  of  the  claim.  We  think  these 
cases  have  no  appMcation,  for  the  reason  that  no  question 
of  duress  to  brino   about  the  contract  was  in  the  cases,  and 
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they  only  go  to  the  extent,  which  is  well  recognized  law, 
that  an  illegal  contract  in  so  far  as  it  is  executed  may  be 
held  good,  it  not  being  7naliim  in  se  or  malum py^ohibitum, 
Pearce  v.  Pearce,  184  III.  293;  C,  C,  C.  &  St.  L.  Ry.  Co. 
V.  Wood,  189  III.  355.  And  even  in  cases  of  contracts 
malum  in  se,^  an  action  may  be  maintained  where  the  parties 
are  not  in  pari  delicto.  Such  is  this  case.  Baehr  v.  Wolf, 
59  111.  470-4;  Evans  v.  Funk,  151  111.  650-8. 

It  is  also  said  that  there  is  no  evidence  of  the  value  of  the 
guaranties,  and  therefore  there  could  be  no  recovery  on  that 
branch  of  appellant's  claim;  also  that  there  could  be  no  re- 
covery because  the  signatures  to  the  guaranties  were  not 
sufficiently  proved  and  there  is  no  evidence  that  the  owners 
of  the  New  York  newspapers  ever  authorized  their  execu- 
tion. The  document  was  received  in  evidence  over  the  ob- 
jection of  appellees,  and  no  cross-errors  have  been  assigned 
by  appellees.  They  cannot,  therefore,  question  the  action 
of  the  court  in  receiving  it  in  evidence.  It  may  be  that 
upon  another  trial  any  alleged  defect  in  the  proof  with  re- 
gard to  the  guaranties  may  be  supplied. 

What  has  been  said  we  think  fully  disposes  of  all  the 
other  points  and  arguments  advanced  by  appellees'  counsel, 
inasmuch  as  they  all  appear  to  be  based  upon  the  contention 
that  the  action  of  apj^ellant  was  voluntary  or  that  it  should 
have  repudiated  the  contract. 

From  a  consideration  of  the  whole  record  we  are  of  opin- 
ion that  the  evidence  presents  a  case  for  the  consideration 
of  a  jury  upon  the  questions  of  the  nature  and  extent  of 
the  business  of  the  appellee,  the  Associated  Press,  whether 
appellant's  duress  caused  it  to  make  said  contracts,  and 
the  damages,  if  any,  suffered  by  appellant. 

For  the  error  in  not  submitting  the  case  to  the  jury,  the 
judgment  is  reversed  and  the  cause  remanded. 

Beveraed  and  remanded. 

Vol.  CXIV  17 
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Mary  N.  -Salmon,  Executrix,  y.  Libby,  McNeil  &  Libby. 
Gen.  Ho.  11,800. 

1.  New  cause  of  action— when,  not  set  up  in  additional  or  amended 
count,  A  new  cause  of  action  is  not  stated  in  an  amended  or  addi- 
tional count  where  its  allegations  consist  of  a  mere  restatement  of 
the  cause  of  action  originally  set  up,  and  a  demurrer  to  a  plea  filed  to 
Buch  a  count  will  be  austained. 

2.  Food  stuffs— liabilities  of  dealers  in,  for  injuries  resulting  from 
use  of.  Where  the  cause  of  the  injury  is  not  in  its  nature  inherently 
dangerous  (in  this  case  it  was  mince  meat),  and,  where  there  is  no 
fraud,  concealment  or  implied  invitation,  and  where  the  plaintiff  is  not 
in  privity  of  contract  with  the  defendant,  a  right  of  action  does  not 
exist. 

Action  on  the  case  for  death  caused  by  allej^ed  wrongful  act.  Error 
to  the  Superior  Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1903.  Af- 
firmed.    Opinion  filed  May  26,  1904. 

Merriam  &  Phelps,  for  plaintiflf  in  error. 

Albert  II.  &  Henry  Veeder  and  Louis  C.  Ehle,  for  de- 
fendant in  error. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  testator  of  plaintiff  in  error  was  poisoned,  as  it  is 
claimed,  from  eating  a  part  of  a  mince  pie  made  by  one 
Sarah  Hoffman  from  a  can  or  package  of  mince  meat  man- 
ufactured and  put  up  by  defendant  in  error,  and  died,  as  a 
result  of  such  poisoning,  in  the  State  of  Kansas  on  Novem- 
ber 12,  1899.  This  suit  was  brought  in  August,  1901, 
against  defendant  in  error,  under  the  statute  of  Kansas, 
which  is  similar  to  the  statute  of  this  state,  to  recover 
damages  for  the  benefit  of  the  widow  or  next  of  kin. 
After  demurrer  to  the  original  declaration,  consisting  of 
three  counts,  was  sustained,  an  amended  declaration  was 
filed  June  10,  1902,  a  demurrer  to  which  was  also  sus- 
tained and  a  second  amended  declaration  was  filed  Decem- 
ber 3,  1902,  to  which,  after  demurrer  thereto  had  been 
overruled,  a  plea  of  the  general  issue  and  two  pleas  of  the 
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Statute  of  Limitations  of  two  years  were  interposed.  By 
agreement  the  general  issue  was  withdrawn,  and  the  court 
overruled  phiintiff's  demurrer  to  said  pleas'of  the  Statute 
of  Limitations,  and  the  plaintiff  having  elected  to  stand  by 
said  demurrer,  the  court  rendered  judgment  against  the 
plaintiff  and  in  favor  of  defendant,  to  review  which  this 
writ  of  error  is  prosecuted. 

The  general  question  presented  is  whether  the  court  erred 
in  overruling  the  demurrer  to  the  defendant's  pleas  of  the 
Statute  of  Limitations,  which  involves  the  determination 
of  whether  the  original  declaration  states  a  cause  of  action. 
It  was  held  by  the  Superior  Court,  and  that  ruling  is  not 
in  question  here,  that  the  second  amended  declaration 
states  a  cause  of  action.  If  it  is  a  mere  restatement 
of  the  cause  of  action  stated  by  the  original  declaration, 
(assuming  that  it  states  a  cause  of  action),  then  it  w^as 
error  to  overrule  the  demurrer  to  said  pleas,  there  being  no 
question  made  as  to  their  sufficiency  in  any  other  respect; 
but  if  the  original  declaration  states  no  cause  of  action, 
then  that  ruling  is  correct.  Eylenfeldt  v.  III.  Steel  Co., 
105  III.  185;  Swift  v.  Madden,  165  111.  41-5;  111.  C.  Ry.  Co. 
V.  Cam|)bell,  170  111.  163;  Foster  v.  St.  Luke's  Hospital, 
191  III.  94,  and  cases  cited;  Doyle  v.  City  of  Sycamore, 
193  III.  501-5;  C.  &  E.  I.  R.  R.  Co.  v.  Wallace,'  202  III. 
129-36,  and  cases  cited;  Field  v.  French,  80  111.  App.  78-89. 

In  the  Swift  case  the  Supreme  Court  held  that  where 
the  cause  of  action  in  the  original  declaration  is  the  same 
as  that  stated  in  the  amended  declaration  filed  after  the 
Statute  of  Limitations  had  run,  the  statute  was  not  a  bar, 
although  the  original  declaration  was  defective  and  the 
defect  was  cured  by  the  amended  declaration — in  substance, 
that  where  the  amended  declaration  was  but  a  mere  re- 
statement of  the  cause  of  action  defectively  stated  in  the 
original  declaration,  the  statute  was  not  a  bar. 

In  the  Doyle  case  the  Supreme  Court,  referring  to  pre- 
vious decisions,  including,  among  others,  the  Eylenfeldt  and 
Campbell  cases,  sa}'' :  **If  the  original  declaration  states 
no  cause  of  action  whatever,  and  the  amended  counts  do, 


Digitized  by 


Google 


260  Appellate  Courts  of  Illinois. 

Vol.  114.]  Salmon  v.  Libby,  McNeil  &  Libby. 

the  latter  must  be  treated  as  filed  at  the  time  the  amend- 
ment was  made.  A  cause  of  action  being  stated  then  for 
the  first  time  cannot  escape  the  bar  of  the  Statute  of  Limita- 
tions by  being  filed  as  an  amendment."  Such  being  the 
well  settled  law,  it  only  remains  to  be  considered  w^hether 
a  cause  of  action  is  stated  by  the  original  declaration. 

Omitting  the  formal  commencement  and  conclusion  of 
the  first  and  second  counts,  and  the  allegations  of  special 
damages,  they  are  abstracted  as  follows: 

"For  that  the  defendant  in  the  lifetime  of  the  said  John 
T.  Salmon,  on, 'to  wit,  the  12th  day  of  November,  A.  D. 
1899,  at  the  County  of  Cook  and  State  of  Illinois,  were, 
and  for  a  long  time  previous  thereto  had  been  manufacturers 
and  vendors  to  the  public,  of  a  certain  article  of  food  called 
and  known  as  'Premier  £rand  Condensed  Mince  Meat,'  in 
the  name  of  the  Emery  Provision  Co.,  and  guaranteed  to  be 
absolutely  pure  mince  meat,  as  a  proper  and  wholesome 
article  of  food;  and  previously  thereto  had  sold  and  de- 
liv^ered  with  other  packages  of  said  mincemeat  to  a  certain 
wholesale  dealer  in  meats  and  provisions,  then  and  there 
doing  business  under  the  name  of  Swift  &  Co.,  to  be  resold 
by  them  in  the  regular  course  of  their  business,  a  certain 
package  of  said  condensed  mince  meat  so  manufactured, 
compounded,  guaranteed  to  be  pure  and  wholesome,  and 
put  upon  the  market  by  them  as  a  wholesome  article  of  food; 
and  that  said  Swift  &  Co.  thereafter  there  and  then  sold 
and  delivered  the  said  package  of  mince  meat  in  the  regular 
course  of  their  business  to  one  Benjamin  F.  Hoffman,  a 
dealer  in  groceries  and  provisions  in  Kansas  City,  in  the 
County  of  Wyandotte  and  State  of  Kansas;  that  thereafter 
the  said  Benjamin  F.  Hoffman,  then  and  there  at  Kansas 
City,  aforesaid,  to  wit,  at  Cook  count}^,  sold  and  delivered 
said  package  of  mince  meat  in  the  regular  course  of  his 
trade  and  business  to  a  customer  named  Sarah  E.  Hoffman 
for  use  and  consumption;  and  that  said  Sarah  E.  Hoffman 
then  and  there  made  said  package  of  mince  meat,  or  part  of 
the  same,  into  a  pie,  commonly  called  a  mince  pie,  bemgthe 
use  for  which  the  same  was  compounded,  manufactured  and 
put  upon  the  market  by  the  said  defendant.  And  that  there- 
upon it  became  and  was  the  duty  of  the  defendant  then  and 
there  to  manufacture,  compound,  put  up  and  sell  to  the 
trade,  for  public  use  as  food  as  aforesaid,  only  such  mince 
meat  as  was  pure  and  wholesome,  and  not  poisonous  or 
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destructive  to  human  life  when  the  same  should  be  duly 
prepared  for  use  and  used  as  food:  and  to  put  the  same 
up  in  such  reasonable  and  safe  envelopes  that  the  same 
should  be  and  continue  pure,  safe  and  wholesome  as  food, 
and  not  become  poisonous  and  destructive  to  human  life 
while  the  same  should  be  and  remain  in  the  hands  of  dealers 
awaiting  sale  to  customers  for  use  and  consumption,  as 
aforesaid.  Nevertheless  the  said  defendant  did  not  regard 
its  duty,  or  use  due  care  in  that  behalf,  but  on  the  contrary 
so  negligently,  carelessly,  unskillfully  and  improperly  manu- 
factured, compounded  and  put  up  for  sale  and  sold  to  the 
trade  for  public  use,  as  aforesaid,  the  said  package  of  mince 
meat  sold  and  delivered  as  aforesaid,  bj^  the  defendant  to 
said  Swift  &  Co.,  and  by  said  Swift  &  Co.  to  said  Benjamin 
F,  Hoffman  and  bv  said  Benjamin  F.  Hoffman  to  said  Sarah 
E.  Hoffman,  and  by  Sarah  E.  Hoffman  made  into  a  pie  and 
duly  y^repared  for  food,  as  aforesaid,  and  that  the  same  then 
and  there  became  and  was  poisonous  and  destructive  to 
human  life;  and  the  said  John  T.  Salmon,  partakino^  of  the 
same  when  so  prepared,  as  he  lawfull}^  might,  was  then  and 
there  poisoned  and  died  in  consequence  thereof. 

Second  count.  Also  for  that,  whereas,  the  said  defendant, 
in  the  lifetime  of  the  said  John  T.  Salmon  and  before  and 
at  the  time  of  committing  the  several  grievances  next  here- 
inafter mentioned,  was  a  manufacturer  and  dealer  in  mince 
meat,  so-called,  under  the  name  and  st34e  of  the  Emery 
Provision  Co.,.  at  Cook  County. at  the  State  of  Hlinois,  and 
manufactured  and  put  upon  the  market  for  sale  and  public 
use  a  certain  brand  of  mince  meat  called,  known  and  de- 
scribed as  '  Premier  Brand  of  Condensed  Mince  Meat,'  put 
up  in  small  paper  or  pasteboard  packages,  each  represented 
to  contain  sufficient  mince  meat  for  two  large  or  three 
small  pies,  and  guaranteed  by  the  said  defendant  to  be 
absolutely  pure  mince  meat,  as  and  for  a  proper  and  whole- 
some article  of  food,  and  did  on,  to  wit,  the  1st  day  of  No- 
vember, A.  D.  1899,  sell  and  deliv^er  to  one  Swift  &  Co..  a. 
dealer  in  meats  and  provisions,  to  be  resold  by  said  Swift 
4&  Co.  in  the  due  and  regular  course  of  their  business,  a 
ctjrtain  package  of  said  condensed  mince  meat  so  as  afore- 
said by  them  manufactured,  sold,  delivered  and  guaranteed, 
and  that  said  Swift  ct  Co.  thereafter  then  and  there  sold 
and  delivered  said  package  of  mince  meat  in  the  regular 
course  of  their  business  and  dealing  to  one  Benjamin  F. 
Hoffman,  a  retail  dealer  in  groceries  and  provisions,  doing 
business  as  such  at  Kansas  City  in  the  county  of  Wyandotte 
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and  State  of  Kansas,  to  wit,  at  said  Cook  county,  and  that 
said  lienjamin  F.  Jloffaian  thero;ifLep,  on,  to  wit,  the  9th 
day  of  November,  A.  D.  ISOi),  sold  and  delivered  the  said 
package  of  mince  meat  in  the  regniar  course  of  his  trade 
and  business  to  one  Sarah  E.  Hoffman,  for  use  for  food  in 
and  about  her  household  affairs;  that  said  Sarah  E.  Hoff- 
man therciifter  at  said  Kansas  City,  then  made  said  pack- 
age of  mince  meat,  or  part  of  the  same,  into  a  pie,  whereof 
said  John  T.  Salmon,  testator  of  the  plaintiflF,  of  the  afore- 
said partook  and  did  eat,  as  he  properly  might  without  fault 
or  negligence  on  his  part.  And  that  it  was  then  and  there 
the  duty  of  the  said  defendant  to  so  manage  and  conduct 
its  said  business  that  only  mince  meat  so  manufactured  by 
it  and  so  put  up  and  offered  for  sale  and  sold  by  it  and  put 
upon  the  market  for  sale  and  use  by  the  public,  as  afore- 
said, should  be  pure  and  wholesome  for  consumption  as 
food,  and  put  up  in  packages,  or  in  a  manner  suitable  to 
keep  and  preserve  such  mince  meat  in  a  pure  and  whole- 
some condition  for  food  for  whomsoever  should  become  a 
purchaser  thereof  and  use  the  same  for  food,  and  until  it 
should  reach  the  consumer  in  and  through  the  usual  chan- 
nels and  course  of  business  and  trade.  Nevertheless  the 
said  defendant,  not  regarding  its  duty  in  this  behalf,  so 
carelessly,  negligently,  unskiilfully  and  improperly  con- 
ducted their  said  business,  and  the  making,  compounding 
and  putting  up  for  sale  of  said  mince  meat,  that  by  and 
through  the  carelessness,  negligence,  unskilli'ulness  and  de- 
fault of  itself  and  its  servants  in 'the  selection  of  the  mate- 
rials used  in  the  manufacture  of  said  package  of  mince 
meat,  and  in  the  enveloping  and  putting  the  same  up  for 
sale  and  use  as  food  as  aforesaid,  that  afterwards  and  when 
the  said  mince  meat  had  been  duly  and  properly  made  into 
a  pie  and  used  as  food  it  was  found  to  be  and  was  unfit  for 
food  and  unwholesome  and  a  deadly  poison  and  destructive 
to  human  life,  and  being  so,  as  aforesaid,  partaken  of  on 
the  day  and  year  last  aforesaid,  at  said  Kansas  City,  to  wit, 
at  said  Cook  county,  by  the  said  John  T.  Salmon,  the  plaint- 
iff's testator,  caused  him  to  sicken  and  die  by  reason  thereof 
on,  to  wit,  the  day  and  year  aforesaid,  at  Kansas  City,  afore- 
said." 

The  third  count  is  similar  to  the  first  and  second  counts, 
except  it  alleges  "  that  the  said  package  having  come  to  the 
hands  of  one  Benjamin  F.  Hoffman  in  the  usual  course  of 
his  trade  of  retail  dealer  in  groceries  and  provisions,  at 
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Ifansas  City  in  the  County  of  Wyandotte  and  State  of 
Kansas,  was  by  hira  sold  to  one  Sarah  E.  Hoffman  of  the 
same  place,  for  consumption  and  use  as  food  in  her  family, 
and  was  by  her  duly  prepared  for  food  and  made  into  a  pie, 
whereof  the  said  John  T.  Salmon  partook  as  he  lawfully 
might,  believing  said  pie  to  be  fit  and  wholesome,  on,  to 
wit,  the  12th  day  of  November,  A.  D.  1899,  at  Kansas  City, 
to  wit,  at  Cook  county,  and  was  then  and  there  poisoned 
and  made  sick  thereby  and  died  in  consequence  thereof, 
and  because  of  the  carelessness  and  negligence  of  the  said 
defendant  and  their  servants  in  the  preparation  of  and  com- 
pounding and  enveloping  of  the  said  package  of  mince  meat 
and  the  putting  of  same  on  the  market  as  a  pure  and  whole- 
some article  of  food." 

Each  count  of  the  original  declaration  is  based  upon  the 
statute  of  Kansas,  which  is  set  out  in  each  count;  and  the 
cause  of  action  attempted  to  be  set  out  is  predicated  upon 
the  provision  of  the  statute  which  permits  a  recovery  by 
the  personal  representatives  of  a  deceased  person  for  the 
benefit  of  the  widow  and  children,  if  any,  or  next  of  kin  of 
such  person  when  his  death  has  been  caused  by  the  wrong- 
ful act  or  omission  of  another.  The  cause  of  action  thus  at- 
tempted to  be  stated  in  these  counts  is  purely  statutory,  and 
is  not  and  cannot  be  based  upon  any  alleged  guaranty  or 
warranty  stated  in  the  declaration.  Hence  all  allegations 
in  that  regard  are  immaterial  and  need  not  be  further  re- 
ferred to  in  determining  whether  they  state  a  cause  of 
action.  In  fact  the  learned  counsel  of  plaintiflf  in  error  say 
in  their  brief  that  "  the  cause  of  action  in  the  case  at  bar  is 
the  loss  and  injury  caused  by  the  death  of  plaintiflf's  testa- 
tor, resulting  from  the  negligence  of  the  defendant."  The 
question  is  thus  narrowed  to  the  inquiry  whether  the  dec- 
laration alleges  facts  sufficient  to  show  that  the  defendant 
in  error  was  guilty  of  actionable  negligence. 

Counsel  for  plaintiff  in  error  seem  to  argue,  though  they 
do  not  state  it  in  so  many  words,  that  the  defendant  is  lia- 
ble because  it  made  a  misrepresentation  in  regard  to  the 
niince  meat  in  question — that  it  guaranteed  that  the  meat 
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was  pure  and  wholesome,  when  the  fact  is  that  it  was  im- 
pure, unwholesome,  poisonous  and  dangerous  to  human  life. 
This  argument  is  untenable,  for  the  reason  that  if  it  be  con- 
ceded that  the  declaration  positively  alleges  that  the  de- 
fendant represented  the  mince  meat  to  be  pure  and  whole- 
some, neither  count  of  the  declaration  alleges  that  this 
representation  was  untrue  or  false.  Neither  is  it  alleged 
in  either  count  that  plaintiff's  testator,  or  any  one  of  the 
dealers  in  mince  meat  who  purchased  and  sold  it,  orthrough 
whose  hands  the  package  in  question  passed,  had  any  knowl- 
edge or  information  as  to  the  alleged  misrepresentation  of 
the  defendant,  unless  it  may  be  inferred  that  Swift  &  Co., 
the  original  purchaser  from  defendant,  knew  of  it.  There 
is  no  direct  allegation  to  that  effect.  Therefore  no  duty 
on  the  part  of  the  defendant  based  upon  the  alleged  mis- 
representation could  be  said  to  exist  toward  plaintiff's  tes- 
tator differing  from  its  duty  toward  the  general  public,  if 
any.  There  is  no  allegation  of  fact  in  the  declaration* 
showing  that  defendant  oweil  any  duty  to  the  general  pub- 
lic which  was  violated,  or  that  it  was  in  any  way  negligent. 
It  does  not  appear  from  the  declaration  when  the  mince 
meat  in  question  was  manufactured,  nor  how  long  a  time 
elapsed  between  its  sale  to  Swift  &  Co.  and  the  time  it 
came  to  the  hands  of  Sarah  Hoffman,  nor  what  care  of  it, 
if  any,  was  exercised  by  the  different  }>ersons  through 
whose  hands  it  passed  until  it  was  eaten  by  plaintiff's  tes- 
tator. If  the  meat  was  pure  and  wholesome,  as  it  is  claimed 
the  defenilant  represented  ^and  this  must  be  assumed  since 
the  contrary  is  not  allegeil),  before  defendant  couid  l>e  said 
to  be  negligent,  it  should  appear  from  alleirations  of  fact, 
not  mere  conclusions  of  the  pleader,  that  it  did  or  omitteil 
to  do  something  which  was  negl'irent.  There  is  no  suffi- 
cient alleiration  in  this  rOirarvl.  The  tirst  count,  it  is  true, 
alleires  that  the  defendant  ••so  ne,rliirentiy,  car^»les>lv,  un- 
skilifully  and  irapro(x?rly  manii fact uivd,  com]  ounvied  and 
put  up  for  sale  and  sold  to  the  tnuie  for  public  use"  the 
sitid  package  of  minoe  meat,  etc.,  ••an.l  that  the  s;une  then 
and  there  became  and  was  poisv^ious  and  desiiudive  to 
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human  life."  The  count  does  not  allege  that  the  negligent, 
unskillful  and  improper  manufacture  of  the  mince  meat 
caused  it  to  become  poisoncJus  and  destructive  to  human 
life.  For  all  that  appears  from  any  allegation  in  the  count, 
it  may  have  become  poisonous  and  destructive  to  human 
life  by  reason  of  some  act  or  acts  or  omission  to  properly 
care  for  the  meat  by  some  one  of  the  different  persons 
through  whose  hands  it  passed  before  it  came  to  plaintiff's 
testator,  and  without  any  fault  or  neglect  of  the  defendant. 
The  same  is  true,  in  substance,  in  this  regard  of  the  second 
count.  The  third  count  is  slightly  different,  but  we  think 
it  fails  to  allege  that  the  death  of  plaintiff's  testator  was 
caused  by  any  negligence  of  the  defendant.  It  has  the 
same  allegation  of  negligence  with  regard  to  the  manufact- 
ure and  putting  up  of  the  meat  in  question  as  the  other  two 
counts,  but  does  not  allege  that  the  death  of  plaintiff's 
testator  was  caused  thereby.  It  is  elementary  that  before 
a  defendant  can  be  held  liable  for  negligence  it  must  appear 
that  such  negligence  caused  the  injury  sued  for. 

The  principal  argument  of  plaintiff's  counsel  is  directed 
to  the  question  as  to  whether  it  was  necessary  to  allege,  in 
the  declaration,  that  the  defendant  had  or  should  have  had 
knowledge  that  the  mince  meat  in  question  was  not  pure 
and  wholesome;  that  it  being  alleged  that  the  defendant 
was  a  manufacturer  and  put  upon  the  market  this  mince 
meat,  guaranteed  to  be  pure  and  wholesome  as  an  article 
of  food,  it  was  a  legal  inference  from  these  and  the  con- 
nected allegations  of  the  declaration,  that  it  knew^  or  by 
the  exercise  of  reasonable  diligence  might  have  known 
that  the  mince  meat  was  dangerous  to  human  life,  unless 
made  of  proper  materials,  and  was  properly  manufactured 
jtnd  enveloped.  Especial  reliance  seems  to  be  ])l;iced  upon 
the  cases  of  Thomas  v.  Winchester,  6  N.  Y.  397,  and  Brag- 
don  V.  Perkins  &  Co.,  87  Fed.  R.  109.  Other  cases  are  cited, 
including  Blood  Balm  Co.  v.  Cooper,  83  (ni.  457-61,  Wie- 
deman  v.  Keller,  171  111.  93,  and  Bishop  v.  Weber,  139  Mass. 
411-17.  The  cases  of  Thomas  and  Cooper  relate  to  salea 
of  dangerous  and   poisonous  drugs  and    medicines,  as  to| 
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which  a  different  rule  applies  from  articles  of  food.  The 
Thomas  case  also  has  the  element  of  fraud,  and  both  cases 
are  based  upon  the  fact  that?  the  drugs  and  medicines  are  j 
pe?'  «<!?  dangerous  to  human  life.  The  Bishop  case  is  that  ^ 
of  a  caterer  who  served  food  directly  to  the  injured  person, 
who  paid  for  it.  In  such  a  case  a  different  rule  applies,  as 
was  determined  in  the  Wiederaan  case  by  our  Supreme 
Court.  The  Bragdon  case  was  for  negligence  in  a  sale  to 
the  plaintiff  by  defendant  of  a  saddle  alleged  to  have  been 
negligently  and  unskillfully  made.  There  being  no  war- 
ranty, deceit  or  fraud  on  the  part  of  the  defendant,  the 
court,  in  a  very  thoroughly  considered  opinion,  reviewing 
the  English  and  American  authorities,  held  that  there  was 
no  liability,  and  specially  distinguishes  the  case  from  the 
Thomas  case,  supra.  We  think  it  very  different  from  the 
one  at  bar,  mainly  in  the  fact  that  the  plaintiff,  by  her 
agent,  dealt  directly  with  the  defendant,  whereas  here  the 
plaintiff's  testator  is  in  no  way  connected  with  the  defend- 
ant. If  the  case  could  be  said  to  have  any  bearing  on  this 
case,  it  is  against  any  liability  of  defendant,  because  the 
saddle,  like  the  mince  meat,  is  not  inherently  dangerous  as 
is  the  case  of  drugs  and  medicines. 

The  rule  as  to  drugs  and  medicines  is  stated  in  15  Am.  & 
Eng.  Enc.  Law,  (2d  ed.,)  p.  1239,  as  follows :  "  In  the  sale 
of  drugs,  medicines  or  chemicals,  the  rule  caveat  emptor 
does  not  apply  if  the  purchaser  is  not  an  expert  and  buys^ 
in  reliance  upon  the  knowledge  and  skiH  of  the  druggist. 
In  such  case  there  is  an  implied  warranty  that  the  thing  is 
what  it  purports  to  be,  lit  for  the  use  to  which  it  is  usually 
put  or  for  which  a  druggist  has- recommended  it,  and  that 
it  is  not  another  or  more  dangerous  drug  than  the  one 
called  for  by  the  purchaser.  For  a  breach  of  this  warranty 
the  druggist  is  liable  in  damages,  and  if  he  sells  as  a  harm- 
less drug  a  dangerous  and  poisonous  one  he  is  liable  for  any 
injuries  that  follow,  even  though  such  a  sale  was  to  a  dealer 
who  sold  again  to  the  person  injured,  relying  on  the  knowl- 
edge, skill,  and  representations  of  the  original  seller." 
This  statement  of   the   law  is,  we  think,  supported   by  the 


Digitized  by 


Google 


Chicago — First  District — A.  D.  1904.      267 

Salmon  v.  Libby,  McNeil  &  Libbv. 

authorities  above  referred  to,  as  well  as  by  Schubert  v. 
Clark  Co.,  15  L.  R.  A.  818,  and  cases  cited;  McCaffrey  v. 
Mossberg  Co.,  23  R.  I.  381,  and  cases  cited;  Benjamin  on 
Sales,  sees.  431  and  668,  and  p.  647  (6th  Am.  ed.);  Norton  v. 
Sewall,  106  Mass.  143,  and  cases  cited.  / 

In  the  Wiederaan  case  the  action  was  on  an  implied  war- 
ranty by  Keller,  a  retail  dealer,  who  sold  certain  meat  to 
Weideman  for  domestic  use  in  her  family.  The  court  dis- 
cussed quite  fully  the  authorities,  and  said  :  "  As  a  gen- 
eral rule,  we  think  the  decided  weight  of  authority  in  the 
United  States  is,  that  in  all  sales  of  meats  or  provisions  for 
immediate  domestic  use  by  a  retail  dealer  there  is  an  im- 
plied warrant\'  of  fitness  and  wholesomeness  for  consump- 
tion. There  is,  however,  no  implied  warranty  of  soundness 
or  wholesomeness  arising  from  the  sale  of  meats  or  provi- 
sions to  a  dealer  or  middleman  who  buys  on  the  market, 
not  for  consumption,  but  for  sale  to  others."  The  court 
also  said  :  "  Where  articles  of  food  are  purchased  from  a 
retail  dealer  for  immediate  consumption,  the  consequences 
resulting  from  the  purchase  of  an  unsound  article  may  be 
so  serious  and  may  prove  so  disastrous  to  the  health  and 
life  of  the  consumer  that  public  safety  demands  that  there 
should  be  an  implied  warranty  on  the  part  of  the  vendor 
that  the  article  sold  is  sound  and  fit  for  the  use  for  which  it 
was  purchased."  It  was  held  that  the  retail  dealer  was 
liable  to  a  purchaser  dealing  directly  with  him  upon  the 
ground  of  an  impl^d  warranty.  As  we  have  seen,  the  case 
at  bar  does  not  proceed,  in  the  original  declaration,  on  the 
ground  of  warranty,  express  or  implied,  but  of  negligence 
only. 

The  Schubert  case,  decided  some  twelve  years  ago  by 
the  Minnesota  Supreme  Court,  involved  the  question  of 
liability  of  the  manufacturer  of  a  ladder  sold  by  him  to  the 
trade  to  be  used  for  general  purposes,  and  made  of  defective 
material  so  varnished  and  painted  that  the  defects  could  not 
be  discovered,  and  which  caused  an  injury  to  a  third  person 
Avho  had  no  contract  relation  with  the  manufacturer.  The 
question  was  presented   upon  demurrer  to  the  complaint, 
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which,  among  other  thincrg,  alleged  that  the  defendant,  the 
manufacturer,  knew  or  ought  to  have  known  of  the  de- 
fects and  insufficiency  of  the  ladder.  The  court  reviewed 
a  number  of  the  authorities  above  cited,  with  others,  and 
held  that  "  when  the  defendant  manufactured  and  put  the 
dangerously  faulty  article  in  its  stock  for  sale,"  he  was 
therein  negligent  and  was  liable  to  an  action  for  such  neg- 
ligence, it  being  the  proximate  cause  of  injury  to  the 
plaintiff,  without  an}'  reference  to  an}'  contract  relation 
existing  between  him  and  the  plaintiff,  there  being  no  in- 
tervening wrongful  agency  from  which  the  injury  in  ques- 
tion could  have  resulted.  The  Norton  case  was  a  sale  by 
an  apothecary  of  deadly  poison  as  and  for  a  harmless 
medicine,  and  is  within  the  principle  of  the  Thomas  case, 

The  McCaffrey  case  was  where  an  employee  of  a  manu- 
facturing jeweler  was  injured  by  a  defective  machine  sold 
to  the  latter  by  the  manufacturer  of  the  machine,  the  in- 
jury being  alleged  to  have  been  caused  by  negligence  in 
the  original  construction  of  the  machine.  The  question 
arose  on  demurrer  to  the  declaration,  was  decided  in  1001, 
and  is  the  latest  case  to  which  our  attention  has  been  di- 
rected. The  court  made  a  very  thorough  review  of  the 
cases,  English  and  American,  held  that  the  demurrer  was 
properly  sustained,  and  said  :  "  We  think  that  the  result 
of  the  cases  on  this  subject  clearly  establishes  the  weight 
of  authority  in  favor  of  the  rule  that  where  the  cause  of 
tlie  injury  is  not  in  its  nature  imminent^  dangerous,  where 
it  does  not  depend  upon  fraud,  concealment  or  implied  in- 
vitation, and  where  the  plaintiff  is  not  in  privity  of  con- 
tract with  the  defendant,  an  action  of  negligence  cannot 
^be  maintained."  The  declaration  in  that  case  alleged  "  that 
the  defendant  knew,  or  had  reason  to  know,  and,  but  for 
want  of  reasonable  care,  would  have  known,  that  the  ma- 
chine, when  it  was  sold,  vras  a  dangerous  appliance,  liable 
to  endanger  the  life  and  limb  of  an  operator  using  due 
care,"  etc.  The  court  did  not  consider  the  question  of  the 
knowledge  of  the  defendant  as  being  an  element  necessary 
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to  establish  liability,  but  holds  that  in  this  class  of  cases 
(in  which  the  court  includes,  among  others,  the  Bragdon 
case,  supra)  "  there  is  no  general  or  public  duty,  but  only 
a  duty  which  arises  from  contract,  out  of  which  no  duty 
arises  to  strangers  to  the  contract."  We  are  inchned  to 
the  view  that,  as  a  general  rule,  this  statement  of  the  law 
is  supported  by  the  weight  of  authority.  See  Craft  v. 
Parker,  96  Mich.  245;  Heizer  v.  K.  &  D.  Mfg.  Co.,  110  Mo. 
605-12,  and  cases  cited;  Standard  Oil  Co.  v.  Murray,  119 
Fsd.  Rep.  572;  Hanson  v.  Ilartse,  73  N.  W.  Rep.  163; 
Buckingham  v.  Plymouth  Water  Co.,  142  Pa.  St.  221; 
Sheffer  v.  Willoughby,  163  111.  518-22;  Giroux  v.  Stedman, 
145  Mass.  439.  This  being  so,  and  this  case  not  being  an 
exception  to  the  rule  stated,  the  allegation  of  the  defend- 
ant's «d'6'7i^(?r  would  not  aid  the  plaintiff's  case.  The  alle- 
gation of  scieiiter  only  seems  necessary  in  cases  based  upon 
fraud  and  deceit,  such  as  the  Schubert  and  Thomas  cases, 
supra^  which  is  not  claimed  in  the  case  at  bar. 

The  original  declaration  being  predicated  upon  the  de- 
fendant's negligence,  and  mince  meat  not  being  in  its  na- 
ture "  imminently  dangerous,"  there  being  no  allegation  of 
"fraud,  concealment  or  implied  invitation"  to  the  plain^ 
iff^s  testator,  and  it  not  being  alleged  there  was  any  con- 
tract relation  between  said  testator  and  defendant,  we  are 
of  opinion  it  states  no  cause  of  action.  And  we  deem  it 
unnecessary  to  hold  that  the  scienter  of  the  defendant  is  a 
necessary  allegation  to  show  a  cause  of  action.  It  follows 
that  there  was  no  error  in  overruling  the  demurrer  of 
plaintiff  in  error  to  the  pleas  of  the  Statute  of  Limitations 
to  the  second  amended  declaration. 

The  judgment  of  the  Superior  Court  is  aflBrmed. 

Affirmed: 
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City  of  Chicago  y.  John  McKenna. 
Oeii.  No.  11,310. 

1.  Neglioence— u?/ie»  viunicipality  not  guilty  of.  A  city  is  not 
guilty  of  negligence  in  failing  to  provide  railings  upon  each  side  of  a 
temporary  walk  erected  by  railway  contractoi's,  engaged  in  repairing  a 
viaduct  on  a  permit  from  the  city,  at  the  retjuest  and  for  the  use  of  pri- 
vate persons  and  their  customers,  where  access  to  such  temporaiy  walk 
was  guarded  by  barricades  and  the  danger  made  apparent  by  the  use  of 
red  .lights;  nor  is  the  case  different  even  if  it  were  conceded  (the  evi- 
dence being  conflicting)  that  access  to  such  sidewalk  was  not  guarded 
by  barricades,  where  the  pereon  injured  by  falling  from  such  temporary 
walk  to  the  street  below,  entered  thereon  from  the  premises  of  the  per- 
sons for  whose  use  it  had  been  so  provided. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1903.  Reversed.  Opinion  filed 
May  26,  1904.     Rehearing  denied  June  9,  1904. 

John  F.  Smulski,  City  Attorney,  and  William  Eothmann, 
for  appellant;  D.  H.  Wamsley  and  Mouitz  Rosenthal,  of 
counsel. 

James  G.  Condon,  for  appellee;  A.  W.  Bkoavne,  of  counsel. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

March  18,  1901,  appellee  was  injured  by  falling  throuo^h 
an  open  space  in  the  sidewalk,  part  of  a  viaduct  at  12th 
street,  between  Wentworth  avenue  and  Canal  street,  Chi- 
cago, which  was  being  repaired  by  a  contractor  of  the  Chi- 
cago Terminal  Transfer  R.  R.  Co.,  by  authority  of  the  cit\^ 
of  Chicago.  He  brought  suit  for  his  injuries  against  the 
city  of  Chicago,  a  trial  of  which,  before  the  court  and  a 
jury,  resulted  in  a  verdict  and  ju^lgnient  thereon  in  favor  of 
appellee  for  $25,000,  from  whi^h  the  city  has  appealed. 

Numerous  questions  are  raised  and  discussed  bj'  counsel, 
all  of  which  we  have  considered,  but  in  view  of  the  conclu- 
sion reached  it  seems  necessary  to  discuss  only  one  ques- 
tion, viz.,  whether  there  was  evidence  to  go  to  the  jury  on 
the  question  of  appellant's  negligence. 
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It  appears  from  the  evidence,  in  substance,  that  the  re- 
pairs of  the  viaduct  where  the  injury  happened  had  been 
in  progress  for  some  time  prior  to  March  15,  1901,  just  how 
long  is  not  clear  from  the  evidence,  but  by  that  date  it  had 
sufficiently  progressed  so  that  the  roadway  for  teams  over 
the  viaduct,  which  was  about  thirty-two  feet  in  width,  and 
the  south  sidewalk,  had  been  completed  and  opened  to 
travel,  though  on  the  morning  of  March  18, 1901,  a  portion 
of  the  north  sidewalk  extending  from  the  Chicago  river  on 
the  east  to  a  point  about  thirty  feet  west  of  the  place  of 
accident,  had  been  torn  up  in  the  regular  progress  of  the 
work,  for  a  space  of  about  one  hundred  and  fifty  feet.  Ac- 
cess to  this  portion  of  the  north  sidewalk  was  cut  off  by 
barricades,  one  on  the  east  near  the  Chicago  river,  one  on 
the  west  toward  Canal  street,  and  another  on  the  south 
along  the  northerly  line  of  the  roadway  for  teams.  The 
evidence  in  regard  to  this  latter  barricade  is  not  clear  and 
is  somewhat  conflicting,  but  we  think  it  shows  that  this 
barricade  was  four  to  five  feet  in  height  and  effectually  pre- 
vented any  access  to  the  north  sidewalk,  except  by  climbing 
over  the  same.  The  barricades,  both  east  and  west  of  the 
place  of  the  accident,  prevented  any  access  from  those  di- 
rections. The  surface  of  this  sidewalk,  before  it  was  torn 
up  for  the  repairs,  as  well  as  the  roadway  to  the  south,  was 
from  eighteen  to  twenty-five  feet  above  the  ground  below, 
which  was  traversed  by  numerous  railway  tracks,  and  there 
was  also  below  and  near  the  viaduct  a  coal  yard  belonging 
to  Baker  Bros.,  and  a  railway  roundhouse  of  the  Baltimore 
&  Ohio  Railroad  Company  about  one  hundred  and  fifty  feet 
distant  from  the  place  of  the  accident.  On  the  north  side  of 
the  sidewalk  and  about  on  a  level  with  it,  stood  a  small  frame 
building  supported  by  posts,  which  was  occupied  as  a  coal 
office  by  Baker  Bros.,  the  main  door  of  which  opened  to 
the  south  onto  the  sidewalk.  From  this  coal  office  there 
extended,  both  east  and  west  from  it,  an  iron  fence  along 
the  north  edge  of  the  sidewalk,  which  effectually  cut  off  all 
aecess  to  the  viaduct  on  the  north  at  any  point  near  the 
place  of  accident  except  through  the  said  door  leading  from 
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the  office  of  Baker  Bros,  toward  the  south.  On  the  morn- 
ing of  March  18,  when  the  sidewalk  in  front  of  Baker  Bros.' 
office  was  torn  up,  the  contractor  who  was  doing  the  work 
of  repairing  the  viaduct,  at  the  request  of  one  of  the  Baker 
Brothers,  caused  to  be  placed  four  or  five  planks  side  by 
side,  extending  from  the  door  of  the  coal  office  to  the  team 
roadway  on  the  south,  so  that  Baker  Bros,  and  their  cus- 
tomers could,  by  climbing  over  the  barricade  at  the  south 
edge  of  the  sidewalk,  have  access  to  the  street  from  the 
office  and  from  the  street  to  the  office.  This  temporary 
walk  was  about  four  feet  in  width,  but  there  w^ere  no  bar- 
riers or  railings  of  any  kind  on  either  side  of  it.  Both  east 
and  west  of  this  temporary  walk  there  was  an  open  space 
to  the  ground  below  the  whale  width  of  the  space  occupied 
by  the  north  sidewalk,  with  the  exception  of  the  stringers 
from  wMiich  the  planks  had  been  taken.  During  the  night, 
all  the  while  the  work  was  in  progress,  a  red  light  was 
placed  at  the  east  end  of  the  viaduct  near  the  Chicago 
river,  and  at  the  west  near  Canal  street,  where  it  was  barri- 
caded, as  a  warning  of  danger.  There  was  also  an  electric 
light  suspended  over  the  viaduct  some  thirty  or  fortj^  feet 
Avest  of  Baker  Bros.'  coal  office,  though  it  appears  that 
this  light  was  not  at  all  times  burning  during  the  night. 
The  evidence  shows  that  it  was  dark  in  front  of  Baker 
Bros.'  coal  office  at  the  time  of  the  accident,  which  was 
about  twelve  o'clock  of  the  nicrhf  of  March  18. 

Appellee  was  a  locomotive  engineer  for  the  Baltimore  & 
Ohio  Railroad  Company,  and  had  been  in  its  employ  for  some 
years  prior  to  his  injury,  and  had  been  in  the  habit  for 
some  time  prior  to  March  18,  1901,  in  going  to  and  return- 
ing from  his  work,  of  passing  down  and  coming  up  a  stair- 
way which  extended  from  the  rear  door  of  Baker  Bros.' 
coal  office  to  the  ground  below.  He  says  in  his  evidence 
that  he  w^ent  through  that  way  generally  every  night — 
some  six  or  eight  times  a  week.  This  stairway  was  con- 
nected with  the  coal  office  by  a  side  door  on  the  northeast 
side  of  the  building — was  erected  by  Baker  Bros,  for  their 
own  convenience  and  that  of  their  customers,  was  not  a 
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public  stairway,  though  it  appears  from  the  evidence  that 
for  at  least  two  or  three  years  prior  to  March  18,  1901,  it 
had  been  used  daily  by  many  people  going  from  the  viaduct 
to  the  railways  and  coal  yards  below  the  viaduct,  and  in 
coming  from  the  railways  or  coal  yards  below  to  the  via- 
duct above,  presumably  with  the  assent  of  Baker  Bros. 
To  use  this  stairway  as  a  means  of  access  to  the  street  from 
below  or  vice  versa,  it  was  necessary  to  pass  through  this 
office  of  Baker  Bros.,  and  two  doors  thereto.  No  business 
was  done  in  the  office  of  Baker  Bros,  after  seven  o'clock 
p.  M.,  and  there  is  evidence  that  but  very  few  persons  were 
in  the  habit  of  using  this  stairway  as  a  means  of  access 
to  the  street  or  egress  from  it  during  the  night  time.  It 
does  not  appear  that  appellee  had  any  business  whatever 
with  Baker  Bros.,  nor  does  it  appear,  except  as  it  may  be 
inferred  from  what  has  been  stated;  that  he  passed  through 
their  office  and  used  this  stairway  by  their  consent.  The 
last  time  that  appellee  passed  through  the  office  before  his 
injury,  Friday  night,  March  15,  the  north  sidewalk  had 
not  been  torn  up.  Appellee,  between  11:30  and  12  o'clock 
the  night  of  March  18,  as  he  passed  out  of  the  front 
door  of  Baker  Bros.'  coal  office,  having  come  into  it  from 
below  by  means  of  said  stairway,  started  along  said  tem- 
porary walk,  stepped  oflf  it,  and  fell  toward  the  east  through 
the  open  space  where  the  sidewalk  had  been  torn  up,  and 
received  the  injuries  for  which  he  has  sued. 

The  only  possible  ground  of  negligence  on  the  part  of 
the  city  authorities,  in  so  far  as  such  negligence  could  be 
said  to  have  been  the  proximate  cause  of  appellee's  injuries, 
is  its  failure  to  maintain  on  each  side  of  the  temporary 
walk  from  the  door  of  the  coal  office  to  the  team  roadway 
a  railing  or  barricade,  so  as  to  prevent  any  one  passing  along 
the  temporary  sidewalk  from  stepping  off  and  falling 
through  the  open  space  to  the  ground. 

The  city,  through  the  railway  contractor,  having  care- 
fully guarded  all  the  usual  and  ordinary  means  of  access  to 
the  place  where  the  sidewalk  was  torn  up  by  means  of  the 
barricades  both  on  the  east  and  west,  as  well  as  by  red 
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lights  and  by  the  barricade  between  the  walk  and  the  team 
roadway,  had,  in  our  opinion,  performed  its  duty  to  the 
travelling  public,  including  appellee,  and  was  guilty  of  no 
no:rligence  in  failing  to  erect  a  railing  or  barricade  on  each 
side  of  the  temporary  walk.  This  walk  was  placed  there 
at  the  request  of  and  only  for  the  convenience  of  Baker 
Bros,  and  their  customers.  For  an  injury  to  one  of  them 
a  different  question  from  the  one  at  bar  would  be  pre- 
sented, since  appellee  cannot  claim  an  undertaking  on  the 
part  of  the  city  to  provide  for  his  safety  in  passing  over 
the  temporary  walk,  as  it  was  not  placed  there  on  his  ac- 
count or  for  his  convenience  or  accommodation.  The  fact 
that  the  evidence  is  somewhat  conflicting,  and  it  is  not  en- 
tirely clear  that  between  the  north  sidewalk  and  team  road- 
way there  was  a  barricade,  is  not  important,  because,  if  it 
be  admitted  there  was  no  barricade  at  this  point,  negli- 
gence of  appellant  in  that  regard  did  not  cause  appellee's 
injury.  He  came  upon  the  temporary  walk  from  Baker 
Bros.'  office,  and  not  from  the  team  roadway. 

No  case  similar  in  its  facts  to  this  has  been  cited  by 
either  counsel,  nor  have  we,  in  the  time  at  our  disposal, 
been  able  to  find  a  like  case.  Cases  of  injuries  caused  out- 
side the  street  line,  and  by  reason  of  a  failure  to  provide 
danijer  signals  in  the  street,  and  where  the  street  was  not 
used  in  the  usual  and  ordinary  manner  by  the  person  in- 
jured, are  cited  and  relied  upon  by  appellant.  Strictly, 
they  are  not  authority  on  the  question  here  presented,  but 
in  some  of  them  the  courts  lay  down  general  principles 
which  seem  to  us  applicable.  One  of  such  cases  is  Mulvane 
V.  Topeka,  45  Kan.  45,  in  which  a  person  while  driving  on 
private  property  near  an  excavation  in  a  public  street,  (of 
which  he  was  wholly  ignorant,) and  because  of  the  absence 
of  danger  signals,  his  carriage  fell  over  an  embankment 
into  the  excavation,  and  he  was  injured.  The  court  held 
that  the  city  was  not  "  liable  for  a  failure  to  guard  its 
streets  from  approjich  at  points  where  such  approach  was 
dangerous,"  and  say:  "There  was  no  obligation  resting 
upon  the  city  to  provide  a  way  over  private  property  to 
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its  public  streets  and  avenues,  and  the  fact  that  the  ground 
over  which  the  plaintiff , passed  had  been  used  by  the  pub- 
lic for  a  number  of  years  would  not  cast  upon  the  city  any 
duty  to  erect  barriers,  or  place  dano;er  siofnals  upon  such 
ground,  unless  the  city  had  full  and  complete  control  over 
the  same,  as  a  part  of  the  public  streets  of  the  city."  So 
in  this  case,  the  stairway  being  upon  private  property, 
erected  for  private  purposes  by  the  owners  of  such  property, 
we  are  of  opinion  the  city  was  under  no  obligation  to  place 
safeguards  for  the  protection  of  appellee  along  the  tempo- 
rary walk,  which  was  placed  for  the  convenience  of  and  at 
the  request  of  Baker  Bros.,  for  themselves  and  their  cus- 
tomers. The  city  performed  its  whole  duty  to  appellee 
when  it  placed  and  maintained  the  barricades  to  which  we 
have  referred. 

Another  of  such  cases  is  Harding  v.  City  of  St.  Joseph, 
92  Mo.  App^  143-9,  where  the  plaintiff  was  injured  after 
coining  from  a  vacant  Ibt  and  crossing  a  space  left  for  a  side- 
walk, and  w^as  proceeding  thence  into  the  street  proper  and 
fell  into  a  ditch  between  said  sidewalk  spfice  and  the  street. 
It  was  claimed  that  the  city  was  negligent  in  not  maintaining 
a  light  at  the  place  in  question,  and  because  the  street  was 
in  an  unsafe  and  dangerous  condition  because  of  the  ditch. 
The  Court  of  Appeals  held,  all  the  judges  concurring,  that 
there  was  no  liability  of  the  city  because  of  the  contributory 
negligence  of  the  plaintiff  in  leaving  the  street  or  sidewalk 
space  at  an  unusual  place,  she  having  no  previous  knowledge 
of  the  conditions  in  that  locality  and  the  night  being  dark. 
The  court,  among  other  things,  say  :  "  It  is  only  the  duty 
of  a  municipality  to  keep  its  streets  in  a  reasonably  safe 
condition  for  the  use  of  the  public  who  travel  over  them  in 
the  usual  and  ordinary  manner."  So  here  the  city  had  a  per- 
fect right  and  it  was  its  duty  to  repair  the  viaduct,  and  it  did 
its  whole  duty  when  it  protected  all  the  usual  and  ordinary 
approaches  to  the  place  where  the  sidewalk  was  torn  up,  by 
sufficient  barricades,  and  it  owed  no  duty  to  appellee  to 
protect  him  from  danger  when  he  approached  the  sidewalk 
from  a  private  way  in  the  night  time,  especially  since  that 
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means  of  approach  at  that  time  could  not  reasonably  have 
been  anticipated,  and  there  was  no  actual  notice  to  the  city 
that  the  public  was  in  the  habit  of  using  this  means  of 
access  to  the  street.  The  appellee,  in  making  use  of  this 
stairway  as  a  means  of  access  to  the  viaduct,  did  so  at  his 
peril.  Other  like  cases  are  Mayor,  etc.,  v.  Hyde,  11  So. 
Kep.  (Miss.)  108;  Ivester  v.  City  of  Atlanta,  42  S.  E.  Eep. 
(Ga.)  220;  Goodin  v.  City  of  Des  Moines,  55  Iowa,  67;  Cal- 
houn V.  City  of  Milan,  64  Mo.  App.  398. 

It  is  said  by  appellee's  counsel  that  the  city  had  direct 
notice  that  the  stairway  was  used,  and  that  appellee  was 
exposed  to  danger  of  falling  from  the  temporar}'  walk,  be- 
cause it  appears  from  the  evidence  that  one  Walsh,  a  police 
officer,  was  in  the  coal  office  at  the  time  appellee  passed 
through  it.  The  evidence  fails  to  show  how  Walsh  came 
into  the  office  or  that  he  knew  of  the  condition  of  the  tem- 
porary walk.  If  Walsh  knew  of  the  condition  of  the  walk, 
he  may  have  assumed  that  appellee  also  knew  of  it,  and 
would  avoid  any  danger  to  which  he  was  exposed.  More- 
over, there  being  no  duty  of  the  city  to  appellee  to  provide 
barriers  along  the  temporary  walk,  that  duty  could  not 
arise  because  of  any  knowledge  of  the  policeman  as  to  its 
conditions. 

It  is  claimed  that  the  case  of  City  of  Chicago  v.  Early, 
104  111.  App.  398,  is  authority  for  holding  the  city  liable 
here.  We  have  examined  the  case,  and  cannot  agree  with 
appellee's  counsel.  The  sidewalk  in  that  case  was  defect- 
ive and  was  used  by  the  appellee  in  the  usual  and  ordinary 
way,  and  was  not  being  repaired. 

Especial  reliance  is  placed  by  appellee's  counsel  upon  the 
case  of  City  of  Chicago  v.  Baker,  95  111.  App.  41 3,  affirmed  195 
111.  54,  but  we  think  that  case  differs  so  materially  from 
the  one  at  bar  as  not  to  be  an  authority.  The  negligence 
on  which  the  recovery  in  that  case  was  sustained  was  in 
failing  to  place  a  railing  or  barrier  along  the  edge  of  a  side- 
walk, though  on  private  property,  so  as  to  protect  persons 
passing  along  the  street  sidewalk  from  falling  into  an  open 
space  in  dangerous  proximity  to  the  private  wali.     There 
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was  DO  visible  line  of  demarcation  between  the  sidewalk  on 
the  street  and  the  sidewalk  on  the  private  property.  Both 
were  on  the  same  level  and  formed  apparently  one  sidewalk. 
These  facts  we  think  clearly  distinguish  it  from  the  case  at 
bar. 

It  is  well  settled  and  needs  no  citation  of  authority,  that 
the  duty  of  the  city  toward  persons  using  its  sidewalks  in 
the  usual  and  ordinary  way,  is  to  exercise  reasonable  care  to 
protect  them  from  injury  from  defects  or  dangers  therein. 
We  think  that  care  on  the  part  of  the  city  of  Chicago  is 
clearly  established  by  the  evidence  in  this  case,  and  that  for 
the  unfortunate  results  to  appellee  the  city  is  not  responsi- 
ble, because  it  performed  toward  him  all  its  duty  under  the 
law. 

The  judgment  of  the  Circuit  Court  is  accordingly  reversed. 

Reversed. 


J.  Q.  Adams  v.  Edwin  Long. 
Gen.  No.  11,326. 

1.  Joint  LI ABniiTY—M?fea^  evidence  competent  under  plea  of.  In  a 
plea  denying  joint  liability  filed  by  the  partner  of  one  wlio  has  signed 
the  firm  name  to  a  promissory  note  by  which  money  was  raised  for  the 
individual  use  of  the  partner  so  signing  the  same,  it  is  competent,  in 
order  to  show  notice  that  the  proceeds  of  Buch  note  were  not  to  be  used 
for  firm  purposes,  to  inti'oduce  in  evidence  a  contract  made  as  a  part  of 
the  note  transaction  to  which  the  plaintiff  in  the  action  was  a  party, 
which  tended  to  show  the  use  to  which  the  proceeds  of  such  note  were 
to  be  applied. 

2.  Cross-examination— ti?7wu,  improperly  restricted.  Where,  upon 
the  direct  examination  of  a  witness  a  material  conversation  is  elicited, 
it  is  error  to  refuse  to  permit  the  cross-examiner  to  bring  out  all  of  such 
conversation  so  far  as  it  pertained  to  the  subject-matter  testified  to  upon 
direct. 

3.  Partnership  note— M?/i€n  one  partner  not  liable  upon,  to  the  en- 
dorsee. Where  the  endorsee  of  a  note  executed  in  the  name  of  a  firm 
knew  that  the  proceeds  of  such  note  were  to  be  used  by  one  member  of 
such  firm  individually  and  not  for  firm  purposes,  he  cannot  recover 
except  as  against  the  partner  so  deriving  the  benefit  from  such  note  (the 
other  partner  of  such  firm  not  having  assented  thereto). 
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4,  Trading  partnership— u?/iai  constitutes.  A  firm  engaged  in  the 
real  estate,  loan  and  insurance  business  which,  likewise,  buys  and  sells 
real  estate  on  its  own  account,  is  prima  facie  a  trading  corporation. 

5.  Cross-errors — i(?/ie?i,  essential.  An  appellee  cannot  complain  of 
the  rulings  of  the  trial  coui't  in  the  absence  of  cross-errors. 

Action  of  assumpsit  upon  promissory  note.  Appeal  from  the  Superior 
Court  of  Cook  County ;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1903.  Reversed  and  remanded. 
Opinion  filed  May  26,  1004. 

A.  C.  Parker  and  John  M.  O'Connor,  for  appeilant; 
Lyman,  Busby  &  Lyman,  of  counsel. 

LoEscH  Brothers  &  IIowell.  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

In  a  suit  on  a  promissory  note,  the  appellee,  as  first  en- 
dorsee thereof,  recovered  a  verdict  and  judgment  thereon, 
against  appellant,  from  which  this  appeal  is  taken.  The 
note  was  executed  by  C.  B.  Matson  in  the  firm  name  of 
Adams,  Matson  &  Co.,  and  made  payable  to  D.  M.  Evans, 
who,  with  said  Matson,  endorsed  it.  Evans  and  Matson 
were  defendants,  but  were  not  served,  nor  before  the  court. 
The  note  is  declared  on  specially,  and  in  an  additional  count 
it  is  alleged  that  the  note  was  executed  in  Missouri,  and 
under  the. laws  of  that  state  ten  per  cent  interest  is  le<,^al. 
The  pleas  were  the  general  issue,  denial  of  execution  of  the 
note,  and  denial  of  joint  liability  of  Adams  and  all  sworn 
to  by  him.  The  note  is  dated  December  29,  1896,  and  nt 
that  time  appellant  and  said  Matson  and  Evans  were  part- 
ners engaged  in  the  real  estate,  loan  and  insurance  business 
at  Holla,  in  the  State  of  Missouri,  where  Matson  and 
Evans  at  the  time  resided,  though  Adams  resided  in 
Chicago  and  appears  to  have  furnished  the  money  neces- 
sary to  carry  on  the  partnership  business.  Matson  and 
Evans  were  the  active  men  in  the  business.  The  partner- 
ship articles  provide,  among  other  things,  that  neither  Mat- 
son  nor  Evans  should  have  the  power  or  authority  to  create 
or  incur  any  indebtedness  on  behalf  of  the  firm  except  for 
actual  necessary  running  expenses  of  the  business  without 
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first  having  procured  the  written  consent  of  Adams,  and 
that  neither  partner  should  at  any  time  sign  any  note 
whereby  the  firm  should  become  bound  or  holden  for  the 
payment  of  any  sum  of  money  without  first  having  pro- 
cured the  written  consent  of  each  member  of  the  firm. 

The  principal  matters  of  contest  on  the  trial,  which  was 
before  the  court  and  a  jury,  was  as  to  whether  Adams  gave 
his  consent  to  the  execution  of  the  note,  and  whether  it 
was  made  for  the  purposes  of  the  firm  business.  The  evi- 
dence in  this  regard  is  strongly  conflicting,  and  upon  what 
.is  contained  in  the  record  it  cannot  be  said  that,  had  the 
jury  decided  in  favor  of  appellant,  the  verdict  would  have 
been  clearly  wrong. 

It  is  shown,  in  substance,  by  the  evidence,  that  Adams 
and  Evans  were,  at  the  time  the  note  was  executed,  both 
interested  in  some  mining  property  and  a  mining  venture 
in  Arizona,  and  that  the  money,  being  the  proceeds  of  the 
note  s.ued  on,  was  paid  to  Evans  by  the  appellee  at  the 
time  the  note  was  executed  and  endorsed  to  the  latter  for 
the  purpose  of  being  used  by  Evans  in  his  Arizona  mining 
venture.  At  the  same  time,  at  least  on  the  same  day,  the 
note  was  executed,  and  as  a  part  of  the  same  transaction, 
as  the  evidence  tends  to  show,  the  following  memorandum 
of  agreement  was  made  and  entered  into  between  Evans 
and  Long,  to  wit : 

*'  State  of  Missouri  ) 

County  of  Phelps.  )  ^^* 

This  memorantluni  of  agreement,  made  and  entered  into 
this  29th  day  of  December,  A.  U.  1896,  by  and  between 
David  M.  Evans,  party  of  the  first  part,  and  Edward  Long, 
party  of  the  second  part,  both  of  Eolla,  Phelps  county, 
Missouri, 

Witnesseth:  That  for  and  in  consideration  of  one  dollar 
in  hand  paid  to  the  party  of  the  first  part,  by  the  party  of 
the  second  part,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  other  valuable  considerations,  the  party  of  the 
first  part  hereby  agrees  to  pay  unto  the  said  party  of  the 
second  part,  in  good  and  lawful  money  of  the  United 
States,  the  sum  of  $6,000  out  of  the  first  moneys  received 
on  sale  of   property  now  held  under  contract  by  John  Q. 
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Adams,  of  Spencer,  Iowa,  on  a  group  of  sixteen  mines  and 
known  as  the  Greenlee  ^roup,  situate  in  the  Greenlee  Gold 
Mountain  Mining  District,  Graham  County  and  Territory 
of  Arizona,  and  conveyed  by  one  Wilbur  A.  Reeves,  of 
Chicago,  Cook  county,  Illinois. 

It  is  expressly  understood  by  the  parties  hereto  that  the 
payment  of  ($6,000)  six  thousand  dollars  shall  be  in  full 
liquidation  of  a  promissory  note  given  this  day  for  one 
thousand  dolhirs  ($1,000)  signed  b}'  Adams,  Matson  ife  Co., 
and  endorsed  by  D.  M.  Evans,  interest  and  participation  in 
contract  above  particularized. 

Witness  our  hands  and  seals  the  day  and  year  first  above 
written. 

D.  M.  Evans,    [seal] 
Ed.  Long.  [seal]" 

This  paper  was  offered  in  evidence  by  counsel  for  ap- 
pellant, but  was  excluded  by  the  court,  which  ruling  is,  in 
our  opinion,  reversible  error.  Besides  being  executed  at 
the  time,  and  as  a  part  of  the  same  transaction  with  the 
note,  when  taken  in  connection  with  the  other  evidence, 
we  think  this  agreement  clearly  tends  to  show  notice  to 
appellee  that,  although  the  note  in  question  was  given  in 
the  firm  name,  the  proceeds  thereof  were  not  to  be  used 
for  firm  purposes,  but  only  for  the  individual  use  of  Evans 
in  this  mining  venture  that  is  in  no  way  connected  with 
the  firm  business  of  Adams,  Matson  &  Co.  4  Am.  &  Eng. 
Ency.  of  Law  (2nd  ed.),  144;  Bradley  v.  Marshall,  54  111. 
173;  Gardt  v.  Brown,  113  111.  475;  Gould  v.  Magnolia  M. 
Co.,  207  III.  172-6,  and  cases  cited. 

It  is  said  by  appellee  that  the  effect  of  this  evidence  was 
to  vary  the  terms  of  the  note,  and  It  was  not  admissible 
under  the  pleadings.  We  think  neither  point  is  tenable. 
If  it  be  conceded  that  the  agreement  would  tend  to  vary 
the  terms  of  the  note,  its  purpose  could  be  limited  to  the 
matter  of  notice  to  appellee.  The  plea  denying  joint  lia- 
bility, if  any  plea  was  necessary,  was  suflicient  to  justify 
the  admission  of  the  agreement. 

Complaint  is  also  made  that  the  court  unduly  limited 
the  cross-examination  of  appellee  with  regard  to  the.  cir- 
cumstances  under  which  the   note  was. executed.     When 
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the  cross  examination  in  this  line  in  the  plaintiflPs  original 
case  was  objected  to,  we  think  the  court  was  not  in  error 
in  excluding  it,  because  it  was  not  cross-examination  in  a 
strict  sense,  but  certainly  it  would  not  have  been  error  to 
have  permitted  it,  as  its  tendency  was  to  elicit  all  the  facts 
of  the  transaction.  It  appears,  however,  from  the  evidence 
on  behalf  of  appellant,  that  appellee,  at  the  time  of  mak- 
ing the  note,  had  notice  of  the  purpose  for  which  its  pro- 
ceeds were  to  be  used,  viz.,  in  the  mining  business  of  Evans 
in  Arizona.  Appellee,  on  rebuttal,  denied  this  line  of  evi- 
dence, which  was  to  the  effect  that  Evans  stated  to  Matson, 
in  appellee's  presence,  at  the  time  the  note  was  signed,  that 
the  money  was  to  be  used  by  Evans  for  mining  purposes, 
and  that  Evans  stated  to  Matson  at  the  same  time  that 
the  latter  had  authority  from  Adams  to  execute  the  note. 
After  this  evidence  was  given  by  appellee,  he  was  cross- 
examined  and  was  asked,  after  having  stated  that  Evans 
made  statements  as  to  these  matters,  what  was  said  by 
him  in  that  conversation,  but  the  court  excluded  it.  We 
think  the  ruling  in  that  regard  was  error,  because  the  ap- 
psllant  was  entitled  to  all  that  was  said  upon  this  occasion 
on  that  subject. 

The  court,  at  the  request  of  appellee,  among  others  gave 
to  the  jury  the  following  instruction : 

''  No.  1.  The  court  instructs  the  jury  that  if  you  find 
from  all  the  evidence  in  the  case  that  the  plaintiff,  Edward 
Long,  actually  loaned  the  sum  of  $1,000  to  Arlams,  Matson 
&  Co.,  and  if  you  further  find  from  all  the  evidence  in  the 
cnse  that  at  the.time  said  loan  was  made  (if  you  so  find  that 
s:iid  loan  was  made)  the  plain tiflF,  Edward  Long,  had  no 
notice  or  knowledge  of  the  limitations  imposed  upon  each 
of  the  partners  comprising  the  firm  of  Adams,  Matson  & 
Co.  to  borrow  money  or  give  evidences  of  security  there- 
for, as  is  set  forth  in  their  articles  of  copartnership  in  evi- 
dence in  this  cause,  and  if  you  further  find  from  all  the 
evidence  in  the  case  that  no  part  of  said  loan  has  been  paid, 
then  you  are  instructed  that  you  should  find  the  issues  for 
the  plaintiff.  Provided  you  further  find  from  the  evidence 
that  the  defendants  were  associated  together  as  partners 
and  were  engaged,  among  other  things,  in  buying  and  sell- 
in<j  real  estate  on  their  own  account." 
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We  think  this  instruction  is  erroneous,  in  that  it  predi- 
cates the  liability  of  appellant  solely  upon  the  lack  of 
notice  to  appellee  of  the  limitations  imposed  upon  each  of 
the  partners  in  borrowing  hioney  or  giving  evidences  of 
security  therefor,  as  provided  in  the  partnership  articles, 
whereas,  under  the  law,  while  appellant  would  not  be  liable 
under  the  hypothesis  stated  in  the  instruction,  yet,  if  ap- 
pellee knew  that  the  proceeds  of  the  note  were  to  be  used 
by  Evans  individually,  and  not  for  partnership  purposes  of 
the  firm  of  Adams,  Matson  &  Co.,  appellant  would  not  be 
liable.  Story  on  Partnership,  120;  Parsons  on  Partnership, 
(3rd  ed.),  pp.  133, 199,  note,  and  cases  cited;  1st  Collier  on 
Partnership  (6th  ed.),  793,  and  cases  cited;  Wright  v.  Bros- 
seau,  73  111.  381;  King  v.  Faber,  22  Pa.  St.  21-5;  Teed  v. 
Parsons,  202  111.  455-60,  and  cases  cited.  Since  the  instruc- 
tion allows  a  recovery  by  appellee  upon  the  hypothesis 
stated,  we  think  it  is  clearly  erroneous. 

Considerable  discussion  is  indulged  in  on  the  point  as  to 
whether  the  partnership  was  or  was  not  a  trading  partner- 
ship, but  we  think  the  evidence  is  sufficient  to  show  the 
affirmative  on  this  point.  The  firm,  as  the  evidence  tends 
to  show,  bought  and  sold  real  estate  on  its  own  account, 
and  this  is  sufficient  jjrima  facte  to  make  a  trading  part- 
nership as  to  appellee  and  enable  him  to  recover  on  the 
note,  unless  he  had  notice  of  the  limitations  of  the  partner- 
ship articles.  1  Collier  on  Partnership  (6th  ed.),  64S,  658; 
Ulery  v.  Ginrich,  57  111.  531;  Morse  v.  Kichmond,  6  111.  App. 
167-9;  Pease  v.  Cole,  53  Conn.  53-60,  and  eases  cited;  Dear- 
dorfs  v.  Thacher,  78  Mo.  128-32,  and  cases  cited;  Waller  v. 
Keyes.  6  Vt.  257-62,  and  cases  cited;  Smith  v.  Sloan,  37  Wis. 
285-96,  and  cases  cited.  Mr.  Collier,  p.  648,  says,  speaking 
of  all  partnersiiips :  "  All  that  is  requisite  to  render  a  debt 
contracted  by  one  of  the  partners  binding  and  obligator}'' 
on  the  other,  is  that  the  debt  relates  to  the  partnership. 
The  authority  delegated  to  each  partner  is  to  act  in  their 
particular  trade  or  line  of  business."  In  the  Pease  case  the 
Connecticut  Supreme  Court  quote  from  a  text  writer  ap- 
provingly the   following:     "A  partner  in  a  trading  firm 
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hdiS  j>?*ima  facie  QiUthoniy  to  bind  the  firm  by  drawing,  in- 
dorsing or  accepting  bills  in  the  firm  name  for  partnership 
purposes.  *  *  *  A,  partner  in  a  non-tradiog  partner- 
ship hsis prima  facie  no  authority  to  render  his  copartners 
liable  by  signing  bills  in  the  partnership  name."  The  cases 
cited  fully  sustain  these  statements  of  the  law. 

Other  questions  with  recrard  to  rulings  on  instructions 
and  that  the  verdict  is  excessive,  need  not  be  considered  in 
detail.  We  think  there  is  no  reversible  error  in  any  of  the 
rulings  upon  instructions  in  the  respects  claimed,  and  any 
excess  of  the  verdict  over  the  ad  damnutn  may  be  cured  by 
amendment  before  another  trial. 

Appellee  complains  of  certain  of  the  court's  rulings,  but 
inasmuch  as  no  cross  errors  are  assigned,  we  do  not  discuss 
them. 

For  the  errors  in  f]rivino:  the  first  instruction  and  in 
excluding  the  agreement  mentioned  between  Evans  and 
appellee,  the  judgment  is  reversed  and  the  cause  remanded. 

lieversed  and  remaitded. 


Joseph  Mohr  v.  City  of  Chicago^  et  al. 
Gen.  No.  11,704. 

.  1.  Injunction — when,  lies  to  restrain  municipality  from  entering 
into  contract,  etc.  An  injunction  wiU  lie  at  the  suit  of  an  unsuccessful 
bidder  to  restrain  a  municipality  from  entering  into  a  contract  and  from 
proceeding  with  an  improvement  therein  to  be  contemplated,  where  it 
appears  that  such  municipality  after  making  plans  and  specifications, 
advertising  for  and  receiving  bids  for  the  construction  of  such  improve- 
ment, permitted  the  person  with  whom  it  is  about  to  enter  into  a  con- 
tract for  8uct»  work,  after  such  bids  had  been  opened,  to  change  and 
modify  his  bid  in  a  material  respect. 

Proceeding  to  enjoin  municipality  from  entering  into  contract,  etc. 
Appeal  from  Circuit  Court  of  Cook  County,  the  Hon.  Edvvaud  O, 
Brown,  Judge,  presiding.  Heard  in  this  court  at  the  March  toriii,  1004. 
Reversed  and  remanded  with  directions.     Opinion  filed  May  26,  11)04. 

Rubens,  Dupuy  &  Fischeu,  for  appellant;  Gkokge  A. 
DcpcY,  of  counsel. 
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William  D.  Barge,  for  appellees,  City  of  Chicago  and 
Fretlerick  W.  Blocki;  Edgae  Bkonson  Tolman,  Corporation 
Counsel,  of  counsel. 

James  J.  Barboue,  for  appellee  Freeman. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellant  filed  a  bill  against  the  appellees,  which  was 
subsequently  amended  and  engrossed,  to  enjoin  the  city  of 
Chicago  from  entering  into  or  executing  any  contract  for 
the  construction  of  a  steam  boiler  plant  of  six  boilers  to  be 
erected  at  the  Fourteenth  street  pumping  station,  Chicago, 
and  to  enjoin  all  of  said  appellees  from  taking  any  steps  to 
carry  out  such  contract,  and  to  prevent  the  city  from  pay- 
ing out  any  money  on  account  thereof.  The  appellees,  the 
city  and  Blocki,  filed  joint  and  several  answers,  and  the 
Freeman  Company,  the  lowest  bidder  for  a  contract  for  the 
construction  of  said  plant,  filed  a  separate  answer,  and, 
after  issues  joined,  the  cause  was  heard  upon  the  pleadings 
and  evidence  taken  in  open  court,  and  a  decree  rendered 
dismissing  the  bill  as  amended  for  want  of  equity,  from 
which  this  appeal  is  taken. 

The  question  presented  for  decision  is,  whether  the  city 
of  Chicago,  after  making  plans  and  specifications,  adver- 
tising for  and  receiving  sealed  bids  for  the  construction  of 
the  boilers  of  a  water  plant  to  cost  $95,000  and  upwards, 
may,  upon  the  opening  of  such  sealed  bids,  change  or  modify 
the  same  in  a  material  respect.  While  other  questions  have 
been  quite  elaborately  argued  in  Ahe  printed  briefs,  as  well 
as  in  the  oral  arguments,  we  think  the  question  as  above 
stated  is  the  only  one  that  need  be  decided,  since,  in  our 
view,  it  controls  the  case. 

The  statute  (Kurd's  Eev.  Stat.  1895,  p.  285,  ch.  24,  art.  9, 
sec.  50),  in  reference  to  the  letting  of  contracts  for  public 
works  by  municipalities,  is  as  follows: 

"All  contracts  for  the  making  of  any  public  improvement 
to  be  paid  for  in  whole  or  in  part  by  a  special  assessment, 
and  any  work  or  other  public  improvement,  when  the  expense 
thereof  shall  exceed  $500,  shall  be  let  to  the  lowest  responsi- 
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ble  bidder  in  the  manner  to  be  prescribed  by  ordinance,  such 
contract  to  be  approved  by  the  mayor  or  president  of  the 
board  of  trustees.  Provided,  however,  any  such  contract 
may  be  entered  into  by  the  proper  officer  without  adver- 
tising  for  bids,  and  without  such  approval,  by  a  vote  of  two- 
thirds  of  all  the  aldermen  or  trustees  elected," 

This  statute  was  held  by  this  court,  in  City  of  Chicago 
V.  Hanreddy,  102  111.  App.  1-7,  to  be  in  force  and  control- 
ling in  the  letting  of  contracts  by  municipalities  such  as  the 
one  here  in  question. 

The  ordinances  of  the  city  of  Chicago  relative  to  the 
same  subject-matter,  in  so  far  as  material  in  this  case,  are 
as  follows : 

"Sec.  1612.  Whenever  any  public  improvement  shall  be 
ordered  by  the  city  council,  which  is  to  be  paid  for  by 
special  assessment,  *  *  *  the  commissioner  of  public 
works  shall  advertise  in  some  newspaper  printed  in  the  city 
of  Chicago,  of  general  circulation,  for  proposals  for  doing 
said  work.  *  *  *  A  plan  or  profile  of  the  work  to  be 
done,  accompanied  with  specifications  for  the  doing  of  the 
same,  shall  be  first  placed  on  file  in  the  office  of  said  depart- 
ment before  any  such  advertisement  shall  be  made. 

*'  Sec.  1626.  When  the  expense  of  any  work  or  public  im- 
provement shall  exceed  the  sum  of  five  hundred  dollars  and 
the  same  is  to  be  paid  out  of  the  general  fund  or  the  water 
or  sewerage  fund  of  said  city,  the  doing  of  said  work  shall 
be  let  by  contract,  in  the  same  manner  as  provided  in  cases 
where  the  expense  of  the  same  is  to  be  paid  for  by  special 
assessment." 

No  question  is  made  in  this  case  as  to  the  sufficiency  of 
the  proceedings  by  the  commissioner  of  public  works  and 
the  city  of  Chicago  toward  letting  the  contract,  so  far  as 
concerns  the  advertising  for  bids  or  any  other  matter,  save 
that  it  is  claimed  the  plan  or  profile  of  the  work  and  the 
specifications  accompanying  the  same,  which  were  prepared 
by  the  city  engineer  and  submitted  to  the  different  persons 
desiring  to  bid  for  the  construction  of  the  boilers  in  ques- 
tion, were  not  sufficient  to  furnish  a  certain  and  common 
basis  for  competitive  bidding;  also  that  the  bidders  were 
required  to  furnish  their  own  plans  and  specifications;  and 
that  the  bid  of  the  Freeman  Company,  to  which  the  con- 
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tract  was  awarded,  after  the  bids  were  opened,  was  changed 
in  material  respects,  and  the  city  was  proceeding  and  in- 
tended to  enter  into  a  contract  with  that  company  to  con- 
struct said  boilers,  upon  the  basis  of  such  changed  bids,  for 
the  amount  thereof,  to  wit,  $95,000.  The  plan  or  profile 
of  the  boilers  cannot  be  reproduced  in  this  opinion,  nor 
need  the  specifications  accompanying  the  same  be  stated, 
because  of  their  length,  and  the  conclusion  reached  by  us. 
For  the  purposes  of  this  decision  it  may  and  will  be  assumed 
that  the  plans  and  specifications  for  the  work  in  question, 
prepared  by  the  city  and  submitted  to  the  different  prospec- 
tive bidders,  were  sufficiently  definite  and  specific  to  furnish 
a  basis  for  intelligent  competitive  bidding,  and  are  in  sub- 
stantial compliance  with  the  ordinance  above  quoted.  In 
fact  the  engineer  of  John  Mohr  &  Sons,  a  corporation, 
which  was  one  of  the  bidders,  and  whose  president  is  the 
appellant,  testified  with  regard  to  these  specifications  as 
follows: 

"Q.  Is  there  anything  about  these  specifications  re- 
quired by  the  city  which  will  show  anything  that  you  could 
not  prepare  an  intelligent  bid  upon  ? 

A.     We  can  make  an  intelligent  bid  upon  it,  yes. 

Q.     And  you  did  make  an  intelligent  bid  upon  it? 

A.     I  think  so. 

Q.  Is  there  anything  about  it  which  will  prevent  any- 
body who  understood  their  business  as  well  as  you  and 
your  firm  did  to  make  an  intelligent  bid  ? 

A.     No,  sir." 

Several  other  witnesses  testified  to  the  same  effect,  and 
that  there  was  nothing  ambiguous  or  unintelligible  about 
these  specifications. 

Under  the  head  of  "  Special  and  General  Requirements" 
in  the  specifications  appears  the  following,  to  wit: 

"Time  OF  Installation:  As  the  time  required  for  the 
installation  of  the  boilers  is  an  essential  element  of  this 
contract,  bidders  will  stipulate  the  length  of  time  required 
by  them  to  install  the  first  battery,  after  being  duly  notified 
in  writing  by  the  commissioner  of  public  works  that  the 
existing   battery  of  three   boilers  is   ready   for  removal. 
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They  will  also  stipulate  the  length  of  time  required  for  the 
removal  of  the  old  boilers  and  Uieir  appurtenances,  and  the 
installation,  ready  for  operation,  of  the  second  battery,  after 
proper  notiKcation  has  been  given  by  the  commissioner  of 
public  works  to  proceed  with  the  work.  Simihirly  a  time 
limit  will  be  specified  for  the  removal  of  the  old  boilers 
and  the  installation  of  the  third  l)attery.  It  is  stipulated 
and  agreed  that  the  entire  coal-conveying  plant  shall  be 
complete  and  ready  for  o)>eration  within  one  week  after  the 
limit  of  time  guaranteed  for  the  installation  of  the  third 
battery  of  boilers.  This  element  of  time  as  guaranteed 
will  be  taken  into  consideration  in  canvassing  the  bids. 
The  work  in  the  shops  shall  begin  immediately  after  the 
siofning  of  the  contract.  It  is  also  stipulated  and  agreed 
that  the  work  of  installation  of  the  plant  called  for  by 
these  specifications  shall  be  begun  immediately  after  due 
notice  has  been  given  in  writing  by  the  commissioner  of 
public  works  that  the  contractor  can  proceed  with  his  oper- 
ations in  the  boiler-room,  and  such  work  shall  be  continued 
in  such  order  and  manner  as  to  secure  the  completion  of 
the  work  to  be  done  under  this  contract  and  of  each  of  the 
batteries  in  the  order  and  within  the  time  specified  by  the 
contractor  and  made  a  part  of  this  contract.  Should  the 
contractor  neglect  or  refuse  or  fail  to  complete  the  succes- 
sive parts  of  the  work  in  the  order  or  within  the  time 
guaranteed,  then  and  in  that  event  it  is  hereby  understood 
and  agreed  that  the  city  will  deduct  and  retain  out  of  such 
moneys  as  will  be  due  or  which  may  become  due  and  pay- 
able to  the  contractor,  the  sura  of  til'ty  dollars  (§50)  per  day 
for  each  and  every  day  that  each  battery  is  delayed  in  its 
completion  bcN'^ond  the  specified  time,  such  moneys  to  be  taken 
and  considered  as  liquidated  damages  which  the  city  will 
sustain  by  reason  of  such  default.  If,  in  the  event  that  the 
successive  batteries  shall  be  completel}^  ready  for  firing  in 
less  time  than  that  guaranteed,  then  the  city  agrees  to  pay 
the  contractor  as  a  reward  fifty  dollars  ($50)  for  each  and 
everyday  that  each  battery  is  completed  before  the  limit  of 
time"  guaranteed." 

The  specifications  also  require,  under  the  heading  of 
*' General  Design — Feed  Water  Purifier,"  that  "each  boiler 
shall  be  provided  with  some  approved  feed  water  purifier 
of  ample  size  to  prevent  the  deposit  of  scale  inside  the  boiler 
shell."  Also  a  further  provision,  in  substance,  that  all  bid- 
ders should  furnish  with  their  respective  bids  "complete 
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and  detailed  plans,  drawings  and  specifications  of  the  boilers 
they  propose  to  furnish,  showing  all  dimensions,  character 
of  material,"  etc.,  and  every  detail  of  work,  with  kind  and 
character  of  material  necessary  to  complete  the  plant  in 
question  according  to  their  respective  bids,  plans  and  specifi- 
cations. 

Pursuant  to  the  advertisement,  four  bids  were  received, 
ranging  in  amount  from  $95,000,  being  the  bid  of  the  ap- 
pellee Freeman  Company,  up  to  $126,819.50,  each  of  which 
bids,  except  that  of  Mohr  &  Sons,  was  accompanied  by  de- 
tailed plans  and  specifications  for  the  difl'erent  items  of  the 
boiler  plant,  which  differ  slightly  in  many  respects,  but 
show  the  most  material  difference  with  regard  to  the  feed 
water  purifiers  and  the  length  of  time  in  which  they  re- 
spectively proposed  to  complete  the  work.  The  aggregate 
of  time  for  completion  of  the  work  of  the  highest  bid  was 
2S0  days,  another  bid  210  days,  and  the  remaining  two  bids 
180  days  each,  one  of  which  was  ihat  of  the  appellee  Free- 
man Company.  Each  of  the  bids  provided  for  feed  water 
purifiers,  as  required  by  the  city  specifications,  except  that 
of  the  appellee  Freeman  Company,  in  which  the  specifica- 
tion was  forgone  feed  water  purifier  to  each  battery  instead 
of  to  each  boiler.  The  city  specifications  require  that  the 
boilers  be  placed  in  batteries  of  two  boilers  in  each  battery. 
No  specifications  were  submitted  with  the  bid  of  Mohr  & 
Sons,  but  they  undertook  to  do  the  work  in  accordance  with 
the  city's  specifications. 

Although  we  assume  that  the  plan  and  specifications 
prepared  by  the  city  are  sufficient  to  furnish  a  basis  for  in- 
telligent competitive  bidding,  and  that  the  result  in  this 
case,  so  far  as  shown,  has  caused  no  special  injury  to  the 
city,  we  deem  it  not  improper  to  state  that,  in  our  opinion, 
the  requirement  of  the  city  that  bidders  submit  with  their 
bids  plans  and  specifications  giving  the  details  of  the  work 
they  proposed  todo,  and  of  the  kinds,  character  and  qualities 
of  materials  they  proposed  to  use  in  doing  the  work,  while 
not  forbidden,  is  not  contemplated  by  the  statute  or  ordi- 
nances of  the  city,  and  is  calculated  to  be  a  source  of  serious 
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complication,  if  not  a  basis  for  fraud  or  favoritism  in  the 
letting  of  the  contract  to  do  the  work.  The  law  clearly 
contemplates  that  before  bids  are  advertised  for,  the  city 
should  determine  just  what  work  was  to  be  done  and  the 
kind,  character  and  quality  of  materials  to  be  used  therein, 
and  should  prepare  a  plan  or  profile  of  the  work,  with 
specifications  so  definite  and  sufficiently  detailed  that  any 
one  experienced  in  such  matters  would  be  able  to  determine 
therefrom  the  particular  work  to  be  done  in  all  its  details, 
and  the  kind,  character  and  quality  of  materials  to  be  used 
therein.  Sanitary  Dist.  v.  Lee,  79  111.  App.  159,  and  cases 
cited.  We  are  unable  to  conceive  what  could  be  the  pur- 
pose of  the  commissioner  of  public  works,  or  any  one 
representing  the  city,  in  requiring  plans  and  specifications 
from  bidders  with  their  respective  bids,  unless  it  was  to 
serve  as  a  basis  of  some  favoritism  in  awarding  the  contract, 
or  a  means  of  education  to  the  city  engineers  as  to  plans 
and  specifications  for  future  work  of  like  character,  or  of 
this  particular  work  in  case  of  the  rejection  of  all  bids  and 
a  re-advertisement.  Waiving,  however,  any  question  in 
this  regard,  the  serious  difficulty  presented  is  in  the  changes 
which  were  permitted  in  the  bid  of  the  appellee  Freeman 
Company  after  the  bids  were  opened  and  before  the  con- 
tract was  awarded.  Section  1613  of  the  city  ordinances 
requires  that  "in  all  cases,  the  bids  for  doing  any  work,  or 
making  any  public  improvement,  shall  be  sealed  bids,"  and 
further  provides  that  *'said  bids  shall  be  opened  at  the  hour 
and  place  mentioned"  in  the  advertisement  for  the  same; 
and  section  1614  requires  that  all  contracts  exceeding  in 
amount  the  sum  of  $500  should  be  let  by  the  "commissioner 
of  public  works  to  the  lowest  reliable  and  responsible  bidder 
or  bidders,  whose  bid  does  not  exceed  the  estimate." 

After  the  bids  were  opened  the  assistant  city  engineer, 
under  date  of  December  7,  1903,  sent  a  communication  in 
writing  to  the  superintendent  of  public  works,  in  which  it 
was  stated,  among  other  things,  that  he  had  carefully 
looked  over  the  plans  and  specifications  of  the  different 
bidders,  calls  attention  to  difl'erences  therein,  (specifically 
Vou  cxiv  w 
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to  the  matter  of  time),  and  says  that  "  the  element  of  time 
is  a  very  important  element  *  *  *  that  this  time  ele- 
ment is  of  vital  importance;"  also  to  the  difference  between 
the  city's  specifications  and  that  of  the  lowest  bidder,  the 
Freeman  Company,  with  regard  to  the  feed  water  purifier, 
and  further  says  that  because  the  contractor  would  be  ''re- 
quired to  strictly  conform  to  the  specifications  of  the  city 
at  all  times,"  and  considering  the  fact  that  the  type  of  boil- 
ers, etc.,  in  all  cases  are  practically  identical,  he  recom- 
mends that  the  contract  be  awarded  to  the  lowest  bidder, 
the  Freeman  Company.  Thereafter  the  Freeman  Company, 
in  a  written  communication  to  the  commissioner  of  public 
works,  agreed  to  change  its  bid  and  furnish  one  feed  water 
purifier  for  each  boiler,  and  changed  the  time  of  comple- 
tion of  the  work  so  that  it  would  be  completed,  on  the  first 
two  boilers,  within  100  days  from  the  time  it  got  notice 
from  the  engineer's  department  of  the  city  that  it  w^as 
ready  for  the  placing  of  the  first  two  boilers,  the  "  next 
two  boilers  in  forty  days  after  such  notice  being  received, 
and  the  last  two  boilers  in  an  additional  forty  days  from 
such  notice,  making  total  time  of  18U  days  for  the  comple- 
tion of  the  work  from  the  time  that  we  get  the  first  notice 
for  putting  in  the  first  two  boilers,  providing  orders  are 
given  immediately  after  the  placing  of  the  first  two  boil- 
ers for  the  placing  of  the  second  two."  The  sealed  bid  of 
the  Freeman  Company  as  to  the  matter  of  time  contains 
the  following,  to  wit: 

"  The  undersigned  hereby  proposes  and  agrees  to  have 
the  first  battery  of  boilers  in  place  complete  and  ready  for 
operation  witliin  one  hundred  (100)  days  after  written 
notice  has  been  given  by  the  commissioner  of  public  works 
to  the  contractor  to  remove  present  battery  dumber  1. 

The  undersigned  hereby  proposes  and  agrees  to  have  a 
second  battery  in  place  complete  and  ready  for  operation 
wMthin  140  days  after  written  notice  has  been  given  by  the 
commissioner  of  public  works  that  the  present  baUery 
Number  2  can  be  removed  or days  after  date  of  con- 
tract. 

The  undersigned  hereby  proposes  and  agrees  to  have  the 
third  battery  m  place  complete  and  ready  for  operation 
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within  180  days  after  written  notice  has  been  given  by  the 
commissioner  of   public  works   that  the   present   battery 

Number  3  can  be  removed  or days  after  date  of 

contract." 

Upon  the  basis  of  these  changes  in  the  bid  of  the  Free- 
man Company,  though  the  amount  of  the  bid  was  in  no  re- 
spect changed,  it' appears  that  the  contract  was  awarded  to 
that  company,  and  when  this  bill  was  filed  the  city  was 
proceeding  and  intended  to  make  a  contract  with  that  com- 
pany upon  that  basis. 

It  is  true,  that,  considering  the  amount  of  the  contract, 
the  change  of  the  bid  with  respect  to  the  feed  water  purifiers 
is  not  a  very  important  change;  nevertheless  it  is  a  ma- 
terial one,  since  it  appears  from  the  evidence  that  the  cost 
of  furnishing  a  feed  water  purifier  for  each  boiler  sepa- 
rately would  cost  from  $800  to  $1,600  more  than  to  furnish 
one  large  purifier  for  each  battery  of  two  boilers,  such  as 
was  specified  in  the  bid  of  the  Freeman  Company. 

The  element  of  time  of  completion  of  the  work  is,  how- 
ever, as  appears  by  the  record,  one  of  most  serious  impor- 
tance, and  a  matter  which  was  controlling  with  the  city 
engineer  in  determining  as  between  the  respective  bids  sub- 
mitted. The  difl'erence  in  time  in  which  the  highest  bidder 
proposed  to  complete  the  whole  work,  and  the  time  as  fixed 
by  the  changed  bid  of  the  Freeman  Company  is  100  days, 
if  it  be  assumed  that  the  time  is  computed  from  the  same 
date,  which  is  not  by  any  means  certain.  It  will  be  noted, 
from  the  part  of  the  city's  specifications  under  the  head  of 
"  TimQ  Installation,"  it  is  stated  that  *Hhe  time  required 
for  the  installation  of  the  boilers  is  an  essential  element  of 
this  contract;  *  *  *  this  element  of  time  as  guaranteed 
(referring  to  the^emoval  of  old  boilers)  will  be  taken  into 
consideration  in  canvassing  the  bids."  In  this  same  con- 
nection it  is  also  provided  that  if  the  contractor  should  fail 
to  complete  the  successive  parts  of  the  work  within  the 
times  agreed,  that  the  city  would  deduct  from  the  contract 
price  due  the  contractor  "  $50  per  day  for  each  and  every 
day  that  each  battery  is  delayed  in  its  completion   beyond 
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the  specified  time;"  also  a  further  provision  that  if  the 
successive  batteries  should  be  completed  in  less  than  the 
guaranteed  time,  the  city  would  pay  to  the  contractor  a  re- 
ward of  $50  for  each  day  the  same  should  be  completed 
before  the  time  agreed  upon.  It  is  thus  apparent  that  not 
only  was  the  element  of  time  agreed  to  be  an  essential 
matter  in  the  letting  of  the  contract,  but  it  was  of  the 
greatest  importance  to  the  city  as  well  as  the  contractor, 
for  the  reason  thataf  he  fell  short  of  the  time  agreed  upon, 
he  suffered  a  heavy  forfeiture,  whereas  if  his  work  was 
completed  within  less  time,  he  would  receive  a  large  bonus 
over  the  contract  price. 

It  should  also  be  noted  that  under  the  sealed  bid  of  the 
Freeman  Company  the  matter  vf  time  is  exceedingly  indefi- 
nite as  to  the  second  and  third  batteries,  and  depends  en- 
tirely upon  the  time  when  notice  should  be  given  that  said 
batteries  could  be  removed;  and  in  order  to  bring  the  whole 
completion  of  the  contract  within  the  time  specified  in  its 
bid  as  changed,  notice  by  the  city  for  the  removal  of  the 
second  and  third  batteries  would  have  to  be  given  at  the  same 
time  as  the  notice  as  to  the  removal  of  the  first  battery. 

While  it  may  not  have  been  essential  that  time  be  made 
an  element  of  the  contract,  it  was  so  made  by  the  city  in 
its  specifications,  and  was  in  no  way  fixed  beforehand  so 
that  the  bidders  had  any  common  basis  on  which  to  sub- 
mit their  bids  in  that  regard.  Waiving,  however,  this 
point,  we  are  of  opinion  it  was  a  clear  violation  of  the  law 
to  permit  the  change  in  the  bid  of  the  Freeman  Company, 
as  to  the  matter  of  time. 

There  seem  to  be  no  direct  decisions  in  the  courts  of  re- 
view of  this  state  upon  the  point,  but  we  think  it  obvious 
that  to  allow  the  change  of  a  bid  in  any  material  respect 
after  the  bids  are  open,  is  a  clear  violation  of  the  purpose, 
intent  and  spirit  of  the  law,  and  opens  the  door  for  prefer- 
ences and  favoritism  as  between  the  different  bidders,  if 
not  to  the  grossest  fraud.  When  a  bid  is  permitted  to  be 
changed  it  is  no  longer  the  sealed  bid  submitted  in  the  first 
instance,  and,  to  say  the  least,  is  favoritism,  if  not  a  fraud — 
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a  direct  violation  of  the  law,  and  cannot  be  too  strongly 
condemned.  State  v.  Board  of  Coramrs.,  11  Neb.  484;  Bea- 
ver V.  Trustees,  19  Ohio  St.  97-108;  Boren  v.  Comrars.,  21 
Ohio  St.  311-22;  Sanitary  Dist.  v.  Lee,  79  111.  App.  159-G9. 

The  Nebraska  Supreme  Court,  in  the  case  above  cited, 
which  involved  the  sale  of  certain  county  bonds  on  a  pub- 
lished notice  for  sealed  bids  similar  to  the  proceeding  here 
in  question,  held  that  the  county  commissioners  had  no 
power  or  right  to  permit  a  bid  to  be  changed  after  the  bids 
were  opened,  that  their  attempt  so  to  do  was  a  void  act, 
and  say  : '  "  After  the  bids  were  submitted  and  opened,  no 
material  change  of  their  terms  was  permissible.  The  com- 
missioners were  required  to  act  upon  them  in  the  condition 
they  then  were.  They  had  the  power,  under  the  law,  to 
accept  or  reject  a  bid,  but  they  had  no  power  to  permit  its 
amendment  privately  so  as  to  make  it  better  than  that  of 
another  bidder,  or  to  render  it  acceptable  to  them." 

In  the  Beaver  case,  the  Ohio  Supreme  Court  had  under 
consideration  the  powers  of  the  trustees  of  an  institution 
for  the  blind,  with  reference  to  sealed  proposals  for  furnish- 
ing labor  and  materials  toward  the  erection  of  a  state  insti- 
tution under  a  statute  which  required  them  to  let  the  con- 
tract for  the  same  upon  the  basis  of  such  sealed  proposals 
to  the  person  who  should  oflfer  to  furnish  the  same  at  the 
lowest  price.  One  of  the  bidders  claimed  to  have  made  a 
mistake  in  his  bid  w^hich,  if  corrected,  would  make  his  bid 
the  lowest,  and  the  trustees  of  the  institution  agreed  with 
this  claim,  and  it  was  proposed  by  them  to  act  accordingly. 
There  was  no  intimation  or  insinuation  of  any  want  of 
perfect  good  faith  on  the  part  of  the  trustees  or  any  party 
to  the  proceedings.  The  court  awarded  a  peremptory  man- 
damus ta another  bidder  than  the  one  claiming  his  bid  was 
the  lowest  bid,  after  the  correction  of  the  mistake,  and  say  : 
**  The  proposals  are  to  be  in  writing  and  sealed;  and  the  ac- 
tion of  the  trustees  is  to  be  taken  on  the  basis  of  what  those 
proposals  are  found  to  be  when  opened,  and  not  on  what 
they  may  have  been  intended  to  be,  but  are  not.  To  hold 
otherwise  would  be  to  nullify  or  reverse  the  evident  policy 
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of  the  statute,  and  to  render  possible  and  eas}^  the  exercise 
of  such  favoritism  by  the  trustees  toward  the  ])articular 
parties  as  it  is  the  obvious  policy  and  intention  of  the  stat- 
ute to  reader  impossible.  *The  contract  or  contracts  shall 
be  awarded  to  and  made  with  the  person  or  persons  who 
shall  offer  to  perform  the  labor  and  furnish  the  materials  at 
the  lowest  price.'  How  offer  to  perform  and  furnish  ? 
Through  the  medium  of  written,  sealed  proposals,  filed 
within  the  time  limited  in  the  advertisement.  The  statute 
knows  no  other  proposals  or  offers  but  these.  The  trustees 
are  invested  with  no  discretion  in  the  matter,  but,  on  the 
contrary,  we  are  satisfied  it  is  the  intent  and  policy  of  the 
statute  to  w^ithhold  it,  and  thereby  shut  the  door  against 
all  favoritism  on  the  part  of  the  trustees  on  the  one  hand, 
and,  on  the  other,  to  prevent  such  an  excited,  intriguing 
and,  perhaps,  ruinous  scramble  among  bidders  as  would  be 
not  unlikely  to  ensue  if  the  proceeding  were  assimilated 
to  an  open  auction  sale  of  contracts." 

In  considering  the  sanitary  district  statute,  which  is  sim- 
ilar to  the  statute  here  in  question,  we  said,  citing  numer- 
ous cases,  that  the  spirit  and  intent  of  the  act  was  that 
nothing  "  be  left  to  the  discretion  of  the  trustees,  after  the 
bids  shall  have  been  received,  except  to  determine  who  is 
the  lowest  responsible  bidder.  The  question  who  is  the 
lowest  bidder  is  determinable  by  a  mere  inspection  of  the 
bids,  and  involves  no  exercise  of  discretion,  but  only  a. com- 
parison of  figures." 

We  regard  the  principle  of  these  decisions,  in  the  absence 
of  any  positive  ruling  of  the  Supreme  Court,  as  controllincjr 
in  the  case  at  bar,  and  we  are  therefore  of  opinion  that  the 
city  and  commissioner  of  public  works,  in  permitting  the 
amendments  by  the  Freeman  Company  of  its  bid  as  above 
stated,  and  in  proceeding  to  award  the  contract  to  that 
company,  acted  without  any  w^arrant  or  authority  in  law% 
and  that  the  injunction  should  have  been  issued  as  prayed. 

Authorities  are  cited  by  counsel  for  appellees  which  hold 
in  effect  that  persons  claiming  to  have  been  injured  by 
reason  of  certain  irregularities  in  special  assessment  pror 
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oeedings,  and  in  other  cases  by  reason  of  the  acts  of  ofBcials 
of  private  corporations  in  the  management  of  corporate 
property,  cannot  complain  unless  they  showed  that  their 
interests  would  likely  be  prejudiced  by  such  acts,  thai  there 
was  some  fraud,  or  there  would  be  a  reckless  waste  of 
property.  We  think  that  this  line  of  cases  is  not  applicable 
to  the  case  at  bar,  since  here,  if  we  are  right  in  our  conclu- 
sions, the  action  of  the  city  and  commissioner  of  public 
works,  being  without  authority  of  law,  is  void,  and  any 
person  interested  may  complain.  People  ex  rel.  Harris, 
203  111.  272-6;  A.,  T.  &  S.  F.  liy.  Co.  v.  Maegerlein,  a^ite, 
p.  222. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  decree  accord- 
ing to  the  prayer  of  the  bill  of  appellant. 

Reversed  and  remanded  with  directions. 


John  Dickinson  v.  Board  of  Trade  of  the  City  of  Chicago. 
Gen.  No.  11,0GG. 

1.  Rule  op  Board  op  Trade — icluen  enforcement  of,  mill  not  he  pre- 
vented, A  rule  of  the  Board  of  Trade  of  Chicago,  wliich  prohibits  its 
members  from  cliargiug  a  less  commission  than  a  specified  amount,  is 
valid,  where  it  is  enacted  in  the  interest  of  such  board  and  its  members 
and  does  not  appear  to  be  in  itself  unreasonable,  where  it  appeal's  that 
such  board  of  trade  does  not  itself  carry  on  the  business  of  buying,  sell- 
ing and  dealing  in  commodities,  and  its  enforcement  by  the  expulsion 
of  a  violating  member  will  not  be  prevented  by  the  courts,  although  the 
courts  would  withhold  aid  in  the  enforcement  of  such  a  rule. 

Mandamus  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1903.  Affirmed,  Opinion 
filed  June  3,  1904. 

Statement  by  the  Conrt.  Appellant  filed  a  petition  in 
the  Circuit  Court  to  compel  the  appellee  to  annul  upon  its 
corporate  records  an  order  made  by  the  latter's  board  of 
directors  expelling  appellant  from  his  membership  in  tho 
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Board  of  Trade,  and  to  restore  to  him  all  his  rights  and 
privileges  of  membership.  Appellee  filed  its  answer  to  the 
petition,  to  which  appellant  demurred.  The  demurrer  was, 
after  hearing,  overruled.  Judgment  was  entered  against 
petitioner,  who  appeals. 

The  petition  sets  out  at  considerable  length  the  history 
of  the  organization  of  the  Board  of  Trade,  originally  an 
unincorporated  society  of  persons  engaged  in  the  grain 
produce  and  commission  business.  It  was  incorporated  by 
the  General  Assembly  of  this  state  February  18,  1859,  and 
given  certain  powers  which  are  enumerated  in  the  act 
of  incorporation.  The  petition  states  that,  among  other 
specific  powers,  the  corporation  was  authorized  (1)  to  make 
such  rules,  regulations  and  by-laws  from  time  to  time 
as  it  may  think  proper  or  necessary  for  the  government  of 
the  corporation,  not  contrary  to  the  laws  of  the  land;  (2) 
to  establish  such  rules,  regulations  and  by-laws  for  the  man- 
agement of  its  business,  and  the  mode  in  which  it  shall  be 
transacted,  as  it  may  think  proper;  (3)  to  admit  or  expel 
such  persons  as  it  may  see  fit,  in  manner  to  be  prescribed  by 
the  rules,  regulations  and  by-laws  thereof;  (4)  to  inflict 
fines  upon  any  of  its  members  and  collect  the  same  for 
breach  of  its  rubs,  regulations  or  by-laws;  but  no  fine  to 
exceed  five  dollars;  and  that  by  said  act  said  corporation  is 
authorized,  among  other  things,  to  receive  and  hold  prop- 
erty and  efl'ects,  real  and  personal,  bj'^  gift,  devise  or  pur- 
chase, and  to  dispose  of  the  same  by  sale,  lease  or  otherwise 
(said  property  so  held  not  to  exceed  at  any  time  the  sum  of 
two  hundred  thousand  dollars). 

It  is  alleged  that  the  association  has  continued  its  busi- 
ness under  the  act  aforesaid,  has  fixed  the  fee  for  admission 
to  membership  at  the  sum  of  $10,000,  has  nearly  1,800 
members,  and  has  established  an  exchange  hall  at  a  cost  of 
over  a  million  dollars,  which  it  maintains  at  a  large  ex- 
pense, and  where  its  members  transact  their  business.  It  is 
further  stated  that  its  growth  has  kept  pace  with  the  ad- 
vance of  the  country  in  population  and  wealth;  that  four- 
fifths  of  the  grain  and  provisions  produced  in  the  north- 
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western  states  and  territories  are  bought  and  sold  in  this 
market,  and  that  the  business  done  on  its  exchange  is  so 
vast  that  it  fixes  the  market  price  of  grain,  breailstuirs  and 
meats  for  the  extensive  territory  tributary  to  Chicago  and 
to  a  considerable  extent  controls  the  values  of  the  neces- 
saries of  life  throughout  the  United  States  and  the  civilized" 
world.  It  is  stated  that  the  Board  of  Trade  corporation 
does  not  itself  transact  the  business  of  buying  and  selling, 
but  is  organized  onl}^  for  the  purpose  of  affording  facilities 
to  its  members  in  doing  business  with  each  other,  and  its 
great  power  and  influence  in  dictating  market  values  are 
owing  to  the  vast  aggregation  of  products  drawn  to  its 
exchange  for  a  market;  that  the  great  bulk  of  its  business, 
though  in  form  the  private  dealings  of  its  members,  is  in 
reality  the  business  of  the  numerous  producers,  consumers, 
merchants  and  shippers  for  and  on  behalf  of  wiiom  the 
members  deal;  that  because  of  the  control  which  the  Board 
of  Trade  has  acquired  through  its  members  over  the  com-, 
mission  business  in  all  commodities  dealt  in  on  its  floor,  it 
is  impossible  for  any  one  not  a  member  to  profitably  trans- 
act a  commission  business  in  such  commodities  in  Chicago; 
and  that  as  none  but  members  can  buy  and  sell  any  com- 
modity in  its  exchange  hall,  the  amount  of  commissions 
exacted  by  members  is  added  to  and  becomes  a  part  of  the 
market  value  of  such  commodity  to  the  producer  and  con- 
sumer, and  the  rate  of  such  commissions  is  a  matter  of 
great  public  concern;  that  every  person  has  the  legal  right 
to  the  services  of  members  of  the  Board  at  such  reasonable 
price  or  commission  as  may  be  produced  by  fair  competi- 
tion, uninfluenced  by  restrictions  imposed  tiiereon  by  the 
Board  of  Trade;  and  that  each  member  of  the  Board  has 
the  legal  right  to  make  contracts  and  perform  the  same, 
and  to  contract  for  his  services  to  the  public  at  such  price, 
and  to  employ  and  retain  business  on  the  excliange  as  his 
views  of  his  own  interests  may  dictate,  uninfluenced  and 
uncontrolled  by  the  action  of  the  Board. 

It  is  stated  that  the  Board  of  "Trade  has  adopted  certain 
rules,  regulations  and  by-laws,  contained  in  a  printed  pam- 
phlet, attached  to  and  made  a  part  of  the  petition. 
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Petitioner  states  that  he  became  a  member  of  the  Board 
in  the  year  18S5,  and  has  continued  as  such  and  been  recog- 
nized as  such  up  to  the  6th  day  of  February,  1901,  during 
which  time,  owing  to  his  rights  of  membership,  he  has 
built  up  an  extensive  business  in  buying  and  selling  com- 
modities upon  the  exchange  of  the  Board,  of  an  annual 
value  to  him  of  more  than  $50,000;  and  that  his  right  of 
membership  or  membership  ticket  has  a  salable  value  of  at 
least  $2,200,  if  allowed  by  the  Board  to  be  transferred;  but 
that  because  of  his  alleged  expulsion  as  a  member,  such 
transfer  is  not  permitted  by  the  Board. 

It  is  charged  that  some  time  in  the  year  1900  (the  pre- 
cise date  being  unknown  to  petitioner),  the  said  Board  pro- 
fessed and  pretended  to  pass  and  adopt  a  certain  rule 
asserted  by  the  said  Board  to  be  in  force  from  and  after 
May  1,  1900,  known  as  rule  14,  section  3  of  which  pro- 
vides that  "  The  following  rates  of  commission,  being  just 
aiid  reasonable,  are  hereby  established  as  the  minimum 
charges  which  shall  be  made  for  the  transaction  of  the 
business  hereinafter  specified  by  members  of  this  associa- 
tion :  For  the  purchase  or  sale  and  for  the  purchase  and 
sale  of  property  for  immediate  or  future  deliver}'',  whether 
the  contract  for  purchase  or  for  sale  be  first  made,  as 
follows."  Then  follows  a  schedule  of  prices  on  various 
commodities  dealt  in  on  the  Board;  and  the  rule  further 
provides  that  "  Any  member  who,  or  whose  firm  or  corpora- 
tion, shall  be  convicted  by  the  board  of  directors  of  a  vio- 
lation of  the  provisions  of  this  section,  or  of  any  evasion 
thereof,  by  making  rebates  in  prices,  by  rebating  the  gov- 
ernment tax,  by  making  any  contract  or  observing  any 
contract  already  made,  by  furnishing  a  membership  in  this 
exchange,  by  giving  any  bonus,  gift,  donation  or  other- 
wise, or  by  rendering  any  other  service  or  concession  what- 
soever, shall  be  expelled  from  this  association.  Free  tele- 
graphic communication,  however,  shall  not  be  construed  as 
a  violation  or  evasion  of  this  rule." 

The  petitioner  alleges  that  January  10,  TOOl,  he  was 
notified  by  the  secretary  of  the  Board  through  the  mail 
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that  a  ciiarge  had  been  made  ao^ainst  him  that  he  had  vio- 
lated section  3  of  rule  14:  above  referred  to,  and  that  the 
Board  would  examine  into  the  matter  January  15,  follow- 
ing; that  ho  appeared  before  the  Board  and  denied  that  he 
had  been  guilty  of  any  act  authorizing  the  Board  to  expel 
him,  or  violated  any  proper  or  valid  rule  of  said  Board; 
but  that  certain  proceedings  were  nevertheless  had,  the 
nature  of  which  petitioner  has  been  unable  to  ascertain,  and 
February  6,  1901,  he  received  a  notification  from  the  sec- 
retary of  the  Board  that  he  had  been  found  guilty  and  ex- 
pelled from  the  Board  of  Trade  of  the  city  of  Chicago,  and 
he  has  since  been  deprived  of  all  rights  and  privileges  as  a 
member.  Petitioner  states  that  he  has  made  demand  for* 
copies  of  all  complaints,  evidence,  reports  of  committees, 
findings,  decisions  and  records  in  any  manner  connected 
with  the  charges  against  him,  but  without  avail,  compli- 
ance with  all  such  demands  having  been  refused,  and  the 
Board  declines  and  refuses  to  reinstate  him,  whereby,  if  the 
action  of  the  Boarcl  is  allowed  to  stand,  he  is  deprived  of  all 
his  rights  and  privileges  as  a  member,  his  business  and  its 
value  in  dealing  on  the  exchange  of  the  Board  is  wholly 
destroyed  and  the  value  of  his  membership  lost  to  him. 
Petitioner  charges  that  the  action  of  the  Board  in  expel- 
ling him  is  beyond  the  legal  power,  authority  or  jurisdiction 
of  the  Board  of  Trade,  is  without  warrant  of  law,  wholly 
void  and  of  no  eflfect;  Jii\^t^  because  section  3  of  rule  14  is 
contrary  to  the  laws  of  the  land,  is  not  authorized  by  its 
charter  or  act  of  incorporation  and  is  not  germane  to  the 
purposes  and  objects  of  said  corporation;  second^  because 
said  section  3  is  contrary  to  public  policy  of  this  state,  in 
that  it  imposes  undue  burdens  upon  commerce,  destroys 
competition  in  trade,  and  unlawfully  restrains  the  action 
of  individual  members  of  said  Board  in  the  transaction  of 
their  business;  thivd^  because  the  enforcement  of  said  sec- 
tion 3  operates  unlawfully  to  increase  prices  to  consumers, 
and  unreasonably  interferes  with  the  just  rights  of  peti- 
tioner as  well  as  of  other  members  of  the  Board  in  the 
management  and  conduct  of  their  business,  in  which  they 
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are  competing  with  one  another,  which  they  are  willing  to 
conduct  for  a  less  price,  thereby  reducing  the  price  of  such 
commodities  to  the  consumer  and  the  charges  to  the  pro- 
ducer. Petitioner  therefore  prays  for  a  writ  of  peremp- 
tory mandamus  directed  to  the  Board  of  Trade,  command- 
ing it  to  vacate,  annul  and  set  aside  its  order  of  February 
5,  1901,  whereby  it  was  attempted  to  expel  petitioner,  and 
to  reinstate  him  in  his  membership. 

Appellee  filed  its  answer,  in  which,  among  other  things, 
it  denies  that  the  business  done  on  its  exchange  fixes  the 
price  of  grain,  breadstufis  and  meats  for  the  territory  trib- 
utary to  Chicago,  or  controls  the  values  of  the  necessaries 
'of  life  throughout  the  United  States  and  civilized  world, 
but  avers  that  said  prices  are  made  and  fixed  by,  and  in 
reference  to  the  law  of  supply  and  demand,  which  neither 
respondent  nor  any  other  exchange  can  materially  aifect  or 
control,  and  denies  that  it  is  impossible  for  any  one  not  a 
member  of  respondent  to  transact  a  commission  business  in 
any  such  commodities  in  the  city  of  Chicago;  that  the  rates 
of  commissions  charged  by  the  members  of  respondent  is  a 
matter  of  public  concern;  that  any  member  of  the  public 
has  legal  right  to  the  services  of  the  members  of  the  re- 
spondent for  the  buying  or  selling  of  commodities  on  said 
exchange  at  reasonable  prices;  and  avers  that,  on  the  con- 
trary, said  exchange  hall  of  respondent  is  not  a  public 
market,  and  that  no  one  has  a  legal  right  to  make  a  sale  or 
purchase  thereon,  or  to  compel  a  member  of  respondent  to 
act  for  him  in  making  a  transaction  thereon,  but  that  it  is 
the  legal  right  of  every  member  of  respondent  to  decline 
to  make  any  transaction  on  said  exchange  for  any  such  per- 
son; and  denies  that  petitioner  or  any  other  of  its  members 
has  any  legal  right  to  conduct  business  on  said  exchange, 
otherwise  than  under  and  in  compliance  with  respondent's 
rules,  regulations  and  by-laws. 

Respondent  further  says  that  prior  to  the  date  of  peti- 
tioner's admission  to  membership  in  the  Board  of  Trade  a 
rule  was  in  force  fixing  minimum  rates  of  charges  for  the 
purchase  and  sale  of  the  commodities  therein  named;  that 
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when  petitioner  became  a  member  of  respondent  as  afore- 
said, and  on  the  22nd  day  of  December,  1884,  he  subscribed, 
as  each  and  every  member  of  respondent  has  upon  becom- 
ing a  member,  to  the  following  agreement : 

"We,  the  undersigned,  members  of  the  Board  of  Trade 
of  the  city  of  Chicago,  do,  by  our  respective  signatures  and 
by  virtue  of  our  membership  in  said  corporation,  hereby  mu- 
tually a;^ree  and  covenant  with  each  other  and  with  the  said 
corporation,  that  we  will  in  our  actions  and  dealings  with 
each  other  and  with  the  said  corporation,  be  in  all  respects 
governed  by  and  respect  the  rules,  regulations  and  by  laws 
of  the  said  corporation,  as  they  now  exist,  or  as  they  ma}' 
be  hereafter  modified,  altered  or  amended." 

And  that  said  agreement,  so  signed  by  petitioner  and  the 
other  members  of  respondent,  was  in  full  force  and  effect 
at  the  time  said  petitioner  was  expelled  from  respondent 
as  aforesaid.  Respondent  admits  that  it  adopted  about  the 
1st  of  May,  1900,  as  one  of  its  rules,  section  3  of  rule  14 
set  out  in  said  petition,  the  petitioner,  as  respondent  is  in- 
formed and  believes,  voting  for  its  adoption,  and  avers  that 
said  rule  and  the  rates  of  commission  therein  provided  are 
just  and  reasonable,  and  that  any  lower  rates  than  are 
therein  specified  would  be  unreasonable  and  inadequate 
compensation  for  the  services  in  said  rule  specified;  and 
that  the  reason  actuating  respondent  and  its  members  in 
adopting  said  rule  and  its  predecessors  was  two  fold :  First. 
To  strengthen  and  render  effective  the  disciplinary  power 
of  respondent.  The  only  way  of  enforcing  compliance  on 
the  part  of  respondent's  members  with  its  rules  and  regu- 
lations— many  of  which  are  enacted  for  the  purpose  of  main- 
taining among  respondent's  members  a  degree  of  business  in- 
tegrity and  commercial  honor — ^is  by  means  of  the  power  pos- 
sessed by  respondent  under  its  charter  to  suspend  or  expel  its 
members  for  infraction  of  its  rules.  Second.  The  mainte- 
nance of  fair  and  reasonable  rates  of  commission  or  profits  for 
doing  business  upon  the  exchange  of  respondent  is  necessary 
to  enable  respondent  to  collect  from  its  members  the  yearly 
assessments  necessary  to  raise  the  large  revenue  needed  by  it 
to  maintain  said  exchange  and  manage  its  affairs.     If  reason- 
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able  rates  are  not  fixed  and  enforced  by  respondent  it  would 
cease  to  be  profitable  to  many  of  its  members  to  conduct 
business  on  such  exchange,  and  in  that  event  many  of  its 
members  would  probably  abandon  their  memberships  and 
thereby  the  revenue  of  respondent  would  be  much  reduced; 
that  the  previous  rule  of  like  character  of  respondent  as 
above  shown,  was  defective  in  that  it  did  not  provide  for 
the  expulsion  of  violators  thereof;  whereby  some  members, 
unmindful  of  their  agreements  to  abide  by  said  rules,  vio- 
lated said  commission  rule  by  soliciting  and  doing  business 
at  lower  rates  than  are  therein  specified,  and  lower  than 
were  remunerative  when  business  was  honestly  transacted; 
and  by  reason  thereof  the  number  of  ap'plications  by  persons 
desiring  to  become  members  became  very  much  lessened, 
and  the  opportunities  of  members  to  transfer  their  member- 
ships to  incoming  members  was  very  much  decreased,  and 
thereby  the  amount  for  which  memberships  could  be  sold 
to  incoming  members  declined  from  the  sum  of  $4,700,  at 
which  they  were  selling  at  one  time,  to  less  than  $750,  at 
about  which  figure  the  value  of  memberships  stood  prior  to 
the  inauguration  of- steps  for  the  adoption  of  the  rule  fix- 
ing commissions,  set  out  in  said  petition.  The  result  of 
this  was  that  the  disciplinary  power  of  respondent  was 
thereby  very  much  weakened  and  this  respondent  and  its 
members  found  it  necessary  to  adopt,  and  put  in  force,  said 
rule  fixing  the  rates  of  commissions,  set  out  in  said  peti- 
tion, and  thereupon  and  by  reason  thereof  the  value  of 
memberships  steadily  improved,  and  at  the  present  time 
they  are  selling  at  from  $4,000  to  $4,300.  This  respondent 
further  says  that  said  rule  was  not  adopted  with  any  other 
end  or  purpose,  nor  with  the  intention  of  improperly  or 
unreasonably  imposing  any  restraint  upon  its  members,  or 
upon  the  business  done  by  its  members  on  the  floor  of  its 
exchange. 

A.  B.  Jenks  and  John  Mayo  Palmer,  for  appellant. 

Henry  S.  Eobbin^,  for  appellee. 
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Mr.  Presiding  Justiok  Freeman  delivered  the  opinion  of 
tbe  court. 

The  grounds  upon  which  appellant  relies  for  reversal  of 
the  judgment  against  him  in  this  case  are,  first,  that  sec- 
tion 3  of  rule  14  of  the  rules  and  bv-laws  of  the  Board  of 
Trade  is  contrary  to  the  law  of  the  land,  not  authorized  by 
the  charter  nor  germane  to  the  purposes  and  objects  of  the 
corporation,  in  that  it  tends  to  control  the  necessaries  of 
life  and  services,  and  to  create  a  monopoly,  and  that  it  is 
therefore  invalid;  second,  that  the  proceedings  to  expel  ap- 
pellant, as  shown  by  the  corporate  records,  were  without 
due  notice  and  not  in  accordance  with  the  rules  and  by- 
laws. Hence  it  is  claimed  petitioner's  expulsion  for  alleged 
violation  of  said  rule  3  was  an  act  beyond  the  legal  power 
of  the  directors  of  the  Board  of  Trade,  and  that  mandamus 
is  an  appropriate  remedy  to  set  aside  the  order  of  expulsion 
and  to  reinstate  appellant. 

It  is  urged  in  behalf  of  appellant  that  any  combination 
restraining  freedom  of  trade  so  as  to  increase  the  price  of 
commodities  or  services  and  prevent  competition  in  fixing 
prices,  is  illegal  and  contrary  to  public  policy,  and  that  rule  3 
comes  within  this  legal  prohibition.  That  rule  as  above 
stated  prohibits,  on  puin  of  expulsion,  any  member  of  the 
Board  of  Trade  of  Chicago  from  charging  less  than  a  fixed 
minimum  rate  of  commission  to  non-members  of  the  Board 
for  the  purchase  or  sale  of  grain  in  specified  quantities. 
Appellant  contends  that  the  rule  does  necessarily  restrain 
freedom  of  trade  and  increase  the  price  of  commodities  to 
the  general  public.  The  Board  is  by  its  charter  authorized 
to  make  such  rules,  regulations  and  by  laws  as  it  may  deem 
proper,  "  not  contrary  to  the  laws  of  the  land.''  It  does 
not  itself  carry  on  the  business  of  buying  and  selling  nor 
of  dealing  in  commodities.  Its  objects  are  stated  in  its 
charter  to  be  inter  alia  "  generally  to  secure  to  its  members 
the  benefits  of  cooperation  in  the  furtherance  of  their  legit- 
imate pursuits."  It  maintains  a  commercial  exchange 
where  its  members  carry  on  their  business,  and  furnishes 
them  facilities  for  so  doing  to  such  an  extent  that  one  not  a 
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member  cannot,  as  it  seems  to  be  conceded,  profitably  en- 
gage in  buying  and  selling  in  Chicago  the  commodities  in 
which  its  members  deal.  Expulsion  from  membership 
therefore  involves  serious  consequences  to  the  member 
expelled,  and  inability  to  become  a  member  precludes  one 
seeking  to  engage  in  the  lines  of  business  carried  on  upon 
the  Board  from  profitably  so  doing,  and  in  a  sense  gives  to 
its  membership  a  monopoly.  If  the  rule  complained  of  is 
'*  contrary  to  the  law  of  the  land,"  then  it  is  in  violation 
of  the  Board's  express  charter  powers. 

In  More  v.  Bennett,  140  111.  69-76,  the  parties  were  mem- 
bers of  a  voluntary  association  not  incorporated.  One  of 
its  members  sued  to  recover  damages  caused  by  an  alleged 
breach  on  the  part  of  another  member,  of  a  rule  of  the  asso- 
ciation forbidding  the  members  to  do  stenographic  work  at 
less  than  fixed  rates  in  competition  with  each  other.  The 
by-laws  provided  for  trial  and  punishment  of  members  vio- 
lating the  rules.  The  rule  referred  to  was  held  to  be  obnox- 
ious to  well-settled  rules  of  public  policy  in  so  far  "as  to- 
render  it  improper  for  the  courts  to  lend  their  aid  for  its 
enforcement;"  its  object  being  "to  stifle  or  prevent  com- 
petition and  thereby  to  enhance  or  diminish  prices  to  a  point 
above  or  below  what  they  would  have  been  if  left  to  the 
influence  of  unrestricted  competition."  A  rule  may,  how- 
ever, be  contrary  to  public  policy  and  not  so  far  "  contrary 
to  the  law  of  the  land"  as  to  be  unenforcible  upon  its  own 
members  by  the  voluntary  association  by  which  it  is  en- 
acted. When  it  is  sought  to  invoke  the  aid  of  the  courts 
for  the  enforcement  of  such  rule  the  aid  will  be  withheld, 
but  on  the  other  hand  the  courts  will  not  necessarily  inter- 
fere with  its  enforcement  by  and  among  those  who  have 
voluntarily  adopted  the  rule  for  their  own  guidance  or  con- 
venience, and  by  an  association  whose  members  have  been 
admitted  upon  condition  of  obedience  to  rules  and  reg- 
ulations of  their  own  creation. 

When  appellee  was  incorporated  it  was  provided  in  sec- 
tion 6  of  the  act,  that  the  corporation  should  "  have  the 
right  to  admit  or  expel  such  persons  as  they  may  see  fit  in 
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manner  to  be  prescribed  by  the  rules,  regulations  and  by- 
laws." It  is  appellant's  contention,  not  that  appellee  cannot 
expel  a  member  in  pursuance  of  a  valid  by-law,  but  that  in 
this  case  the  expulsion  was  in  pursuance  of  a  bylaw  which 
he  contends  has  no  force  whatever,  because  contrary  to  public 
policy.  In  Stock  Exchange  v.  Board  of  Trade,  127  111.  163, 
the  nature,  constitution  and  growth  of  the  influence  and 
power  of  the  Board  of  Trade  and  its  relations  to  its  mem- 
bers and  others  are  considered.  It  is  there  held  that  while 
it  is  a  private  corporation,  yet  that  where,  by  conduct  of  its 
affairs  through  a  long  term  of  years  its  system  of  market 
reports  has  become  impressed  with  a  public  interest,  it  can- 
not be  allowed  to  discriminate  between  persons  whom  it 
has  been  serving,  and  so  create  monopolies  and  dictate  who 
shall  deal  in  agricultural  products,  enriching  some  and  im- 
poverishing others  at  will.  It  was  held  error,  therefore,  to 
dismiss  the  bill  of  complaint.  The  People  v.  Live  Stock 
Exchange,  170  III.  556,  was  an  information  in  the  nature  of 
a  quo  warranto  questioning  a  by-law  of  the  exchange, 
claimed  to  be  an  abuse  of  its  corporate  franchise.  It  was 
held  that  leave  to  file  the  information  should  be  granted, 
the  by-law  in  controversy  constituting  a  restriction  on  free- 
dom of  trade  and  business  and  hence  an  abuse  of  the  cor- 
porate franchise  of  the  exchange.  The  questions  decided 
in  these  two  cases  are  very  different  from  that  now  before 
us.  It  may  be  that  upon  quo  warranto  the  by-law  here 
under  consideration  might  be  questioned  and  the  court 
would  then  determine  its  propriety  and  lawfulness.  In 
the  case  at  bar,  however,  it  is  sought  to  compel  the  Board 
to  reinstate  a  member  expelled  for  violating  the  by-law. 
The  answer  of  appellee  sets  forth  the  reasons  which  led  to 
its  adoption.  It  is  not  claimed  that  the  minimum  rate  of 
commission  fixed  in  the  by-law  is  unreasonable  in  itself, 
and  it  appears  from  the  answer  which  is  demurred  to,  that 
its  enforcement  is  in  the  interest  of  the  Board  and  of  the 
members  themselves.  The  Board  is  a  private  corporation 
and  its  business  is  not  juris  p  if  blici.  Live  Stock  Co.  v.  Chi- 
cago Live  Stock  Exchange,  143  III.  210-237.    It  furnishes  a 
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place  for  its  members  to  do  business  and  facilities  therefor, 
and  in  return  for  that  privilege  requires  them  not  to  charge 
less  than  a  minimum  reasonable  commission  on  commodities 
they  deal  in  with  its  aid.  In  this  it  violates  no  statute  of 
the  state.  In  Carew  v.  Rutherford,  106  Mass.  1,  it  is  held 
not  a  crime  for  a  number  of  persons  without  an  unlawful 
object  to  associate  themselves  and  agree  not  to  work  for 
less  than  a  certain  price.  The  by-law  does  not  interfere 
with  the  freedom  of  those  not  members.  It  is  confined  iu 
its  operation  to  those  who  have  voluntarily  agreed  to  be 
bound  by  it.  It  has  been  repeatedly  held  that  cooperation 
and  combination  by  workmen  to  maintain  or  increase  wages 
are  legitimate  and  sanctioned  by  law.  Curran  v.  Galen, 
152  N.  Y.  33-36;  Snow  v.  Wheeler,  113  Mass.  179.  In 
Master  Stevedores'  Ass'n  v.  Walsh,  2  Dal}^,  1,  a  by-law  to 
this  end  limited  to  the  members  of  the  corporation  is  held 
not  in  restraint  of  trade.  The.  minimum  price  fixed  in  the 
by-law  here  in  controversy  is  not  unreasonable.  We  con- 
clude that  its  enforcement  infringes  no  rule  of  law  or  public 
policy,  confined  as  it  is  to  the  members  of  the  Board,  upon 
whom  alone  it  operates,  and  by  whom  it  has  been  enacted 
for  their  own  government. 

In  Board  of  Trade  v.  Nelson,  162  111.  431,  438,  it  is  said 
that  "the  courts  will  never  interfere  to  control  the  enforce- 
ment of  by-laws  of  such  an  association,  but  they  will  be 
left  to  enforce  their  rules  and  regulations  by  such  means 
as  they  may  adopt  for  their  government,"  and  attention  is 
called  to  the  fact  that  the  court  has  repeatedly  refused  to 
interfere  with  the  disciplinary  powers  of  the  Board  in 
equity  as  well  as  law.  In  People  ex  rel.  Kice  v.  Board  of 
Trade,  80  111.  134-137,  it  is  said  that  where  a  member  of  a 
corporation  created  for  the  gain  of  its  stockholders  is  de- 
prived of  a  charter  right,  a  court  may  by  mandamus 
compel  the  body  to  admit  him  to  the  exercise  of  such 
right;  but  that  "courts  never  interfere  to  control  the  en- 
forcement of  the  by-laws  of  merely  voluntary  associa- 
tions;" that  such  organizations  "must  be  left  to  enforce 
their  rules  and  regulations   by  such  means  as  they  ma^^ 
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adopt  for  their  governraent."  It  is  held  in  that  case  that 
the  Board  of  Trade  of  Chicago,  appellee  herein,  is  a  volun- 
tary organization  empowered  by  its  charter  "to  govern  in 
such  mode  as  it  may  deem  most  advisable  and  proper." 

In  Ryan  v.  Cudahy,  157  111.  108,  reference  is  had  to  the 
case  last  referre<i  to,  and  it  is  said  that  expressions  in  that 
opinion  to  the  effect  "that  a  court  would  not  interfere  in 
any  case  with  the  action  of  an  organization  like  the  Board 
of  Trade,"  are  not  to  be  regarded  as  authority,  although 
the  case  properly  held  that  one  expelled  after  a  full  oppor- 
tunity to  make  defense  could  not  be  restored  by  mandamus. 
While  disclaiming  any  intention  of  interfering  with  the 
disciplinary  power  of  the  Board  over  its  members,  it  is  held 
in  the  Ryan  v.  Cudahy  case  (p.  119),  that  where  property 
rights  are  involved  between  members  of  the  Board  the 
courts  have  the  power  to  so  far  supervise  the  action  of  the 
board's  tribunal  as  to  determine  whether  it  has  proceeded 
according  to  the  rules  and  regulations  provided  for  its 
action,  "and  if  they  have  failed  in  a  substantial  manner, 
correct  abuses  which  may  result  from  their  unwarranted 
procedure." 

We  find  no  evidence  that  the  Board  has  not  proceeded  in 
the  present  case  in  accordance  with  its  rules  and  regula- 
tions. It  appears  that  the  consideration  of  the  charges 
was  |3ostponed  from  the  date  originally  set  and  the  case 
was  finally  disposed  of  on  the  day  to  which  postponement 
was  had.  In  this,  so  far  as  we  are  advised,  no  irregularity 
appears. 

Finding  no  warrant  for  interference  with  the  action  of 
the  Board  complained  of,  the  judgment  of  the  Circuit  Court 
must  be  afiirmed. 

Affimied. 

Mr.  Justice  Bakkr  took  no  part. 
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L.  E.  McGann^  Comptroller,  et  a1.,  t.  William  R.  Harris*. 
Vien.  No.  11,156. 

1.  Pension— irTie^i  Board  of  Police  Pension  Fund  Commiasionera 
cannot  allow.  The  Board  of  Police  Pension  Fund  Ck>miiiis8ioners  has 
no  power  to  award  a  pension  to  a  police  officer  whose  connection  with 
the  force  has  already  been  terminated  by  discharge,  and  it  does  not 
appear  that  such  discharge  was  illegal. 

2.  Mandamus— tr/ien,  will  not  be  awarded.  The  writ  of  mandamus 
will  not  be  awarded  unless  the  party  applying  therefor  has  a  clear 
right  to  have  the  thing  done  which  he  seeks  to  have  done  and  by  the 
body  sought  to  be  coerced. 

3.  Mandamus— tr/ien,  does  not  lie.  While  mandamus  may  lie  to 
compel  action  to  determine  a  question  of  fact,  the  writ  will  not  issue, 
requiring  the  question  to  be  determined  in  any  particular  way,  where 
the  body  sought  to  be  coerced  has  the  right  to  exercise  its  own 
judgment 

Mandamus  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  H.  Bishop,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1908.  Reversed  and  re- 
manded.   Opinion  filed  June  8,  1904. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  awarding  a  writ  of  mandamus  to  appellee.  The 
latter  filed  a  petition  alleging  that  he  was  appointed  a 
police  officer  of  the  city  of  Chicago,  May  20, 1889,  and  that 
he  continued  in  such  employment  performing  all  his  duties 
as  such  police  officer  from  that  date  until  March  14,  1898, 
with  the  exception  of  a  period  from  October  1,  1889,  to 
July  6, 1891;  that  his  term  of  service  was  in  all  eight  years; 
that  he  was  on  the  14th  of  March,  1898,  together  with 
three  hundred  other  policemen,  dropped  from  the  police 
force  for  political  reasons;  that  while  in  the  performance 
of  his  duties  as  policeman  he  was,  upon  the  20th  of  May, 
1889,  kicked  in  the  left  groin  by  an  intoxicated  man,  whom 
he  was  about  to  place  under  arrest,  and  was  permanently 
injured  and  ruptured;  that  thereafter  and  in  consequence 
of  such  injuries  he  was  assigned  to  station  and  signal  duty, 
and  that  he  is  now  and  has  been  ever  since  the  injury, 
unable  to  perform  labor  that  would  require  much  exertion. 
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He  states  that  during  the  whole  period  of  his  service,  one 
percent,  of  his  monthly  pay  was  deducted  therefrona  and 
paid  into  the  Police  Pension  Fund  of  the  city  of  Chicago, 
according  to  the  statute;  that  after  March  14, 1S98,  the  date 
of  his  discharge,  he  made  application  in  writing,  dated 
April  10,  1898,  to  the  Board  of  Police  Pension  Fund  Com- 
missioners of  said  city  of  Chicago,  accompanied  by  sworn 
certificates  of  his  disabilit\%  requesting  that  he  be  retired 
and  be  paid  from  the  pension  fund  under  the  control  of  the 
board,  a  yearly  pension  in  accordance  with  the  provisions 
of  the  statute;  that  the  board  refused  his  application;  that 
afterwards,  January  1,  1902,  he  renewed  his  request,  which 
the  board  then  refused  to  consider. 

To  this  petition  appellants,  composing  the  Board  of  Police 
Pension  Fund  Commissioners,  filed  a  general  demurrer, 
which  the  Circuit  Court  overruled;  and  appellants  electing 
to  stand  by  their  demurrer,  judgment  was  rendered  that  a 
peremptory  writ  of  mandamus  issue  forthwith  command- 
ing said  appellants  to  retire  the  petitioner,  and  to  pay  or 
order  to  be  paid  to  him  a  yearly  pension  out  of  the  Police 
Pension  Fund,  beginning  April  10, 1898,  and  that  petitioner 
recover  his  costs. 

Charles  M.  Walker,  Corporation  Counsel,  and  William 
D.  Barge,  Assistant  Corporation  Counsel,  for  appellants. 

Edward  B.  Healy,  for  appellee'. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion 
of  the  court. 

The  judgment  complained  of  requires  the  Board  of  Po- 
lice Pension  Fund  Commissioners  to  retire  appellee  from 
active  service  and  pay  him  a  yearly  pension  from  the  date 
of  filing  his  first  application,  April  10,  1898.  It  is  urged 
in  behalf  of  appellants  that  as  the  petition  shows  appellee 
had  been  dropped  or  discharged  from  the  police  force 
March  14,  1S98,  and  that  he  w^as  not  therefore  a  member 
of  the  force  at  the  date  of  his  application,  the  board  wns 
without  power  to  retire  from  active  service  and  pension 
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one  whose  connection  with  the  force  had  already  termi- 
nated; that  appellee  was  therefore  without  legal  right  to 
retirement  and  pension  under  the  terras  of  the  statute. 

The  statute  in  question  (R.  S.  chap.  24,  sec.  391,  et  acq.) 
provides  first  for  the  creation  of  the  pension  fund,  specify- 
ing sources  from  which  its  income  may  be  derived.  One 
of  these  is  a  provision  for  the  deduction  of  one  per  centum 
per  month  from  the  salary  of  each  member  of  the  police 
force,  provided  no  member  shall  be  compelled  to  pay  more 
than  two  dollars  a  month  from  his  salary.  The  two  sec- 
tions more  directly  applicable  in  the  present  case  are  as 
follows : 

"4.  Whenever  any  person,  while  serving  as  a  police- 
man in  any  such  city,  village  or  town,  shall  become  phys- 
ically disabled  while  in,  and  inconsequence  of,  the  perform- 
ance of  his  duty  as  such  policeman,  said  board  shall,  upon 
his  written  request,  or  without  such  request,  if  it  deem  it 
for  the  good  of  said  police  force,  retire  such  person  from 
active  service  and  order  and  ,direct  that  he  be  paid  from 
said  fund  a  )^early  pension,  not  exceeding  one-half  the 
amount  of  the  salary  attached  to  the  rank  which  he  may 
have  held  on  said  police  force  for  one  year  next  preceding 
such  retirement;  Provided,  that  whenever  such  disability 
shall  cease  such  pension  shall  cease. 

"  5.  Ko  person  shall  be  retired  as  provided  in  the  next 
preceding  section,  or  receive  any  benefit  from  said  fund, 
unless  there  shall  be  filed  with  said  board  certificates  of  his 
disability,  which  certificates  shall  be  subscribed  and  sworn 
to  by  said  person  and  by  the  police  surgeon  (if  there  be 
one),  and  two  practicing  physicians  of  such  city,  village  or 
town,  and  such  board  may  require  other  evidence  of  disa- 
bility before  ordering  such  retirement  and  payments  as 
aforesaid." 

In  the  seventh  section  of  the  act  is  found  a  provision  re- 
quiring all  members  of  the  police  force  retired  as  above  to 
report  to  the  chief  of  police  once  every  month,  and  it  is 
provided  that  in  case  of  emergency  they  may  be  assigned 
to  such  duty  as  the  chief  of  police  may  direct.  While, 
therefore,  the  statute  apparently  contemplates  that  a  po- 
liceman physically  disabled  while  in,  and  in  consequence  of 
the  performance  of  his  duty  shall  be  retired  from  active 
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service,  it  regards  him  as  still  a  member  of  the  force  not- 
withstanding such  retirement,  subject  to  be  assigned  to 
duty  in  case  of  emergency.  It  is  true  that  statute  does  not 
in  terms  require  that  he  shall  be  a  member  when  he  makes 
his  request  for  retirement  and  pension,  but  only  that  he  shall 
have  received  his  disability  while  in,  and  in  consequence 
of,  the  performance  of  his  duty  as  such  member.  Yet  no 
power  is  conferred  upon  the  Board  of  Police  Pension  Fund 
Commissioners  to  reinstate  a  policeman  who  has  been  dis- 
charged. Appellee  was  not,  apparently,  under  the  protec- 
tion of  the  Civil  Service  Act,  and  whatever  may  have  been 
the  reason  assigned  for  his  discharge,  it  does  not  appear 
and  is  not  claimed  that  the  discharge  was  not  at  the  time 
lawful,  even  if  unjust.  He  can  only  be  reinstated  by  right- 
ful authority,  and  until  reinstated,  it  is  not,  we  think,  in  the 
power  of  the  board  to  retire  and  pension  him. 

Section  5  of  the  act  which  is  above  quoted,  gives  the 
board  discretionary  power  to  hear  and  determine  upon  evi- 
dence whether  an  applicant  is  entitled  to  be  retired  for 
disability  and  pensioned.  The  petition  in  this  case  shows 
that  the  board  "  refused  and  still  refuses  to  grant  petition- 
er's request  to  retire  as  aforesaid,  and  to  pay  or  cause  to  be 
paid  to  petitioner  the  yearly  pension  to  which  petitioner 
is  justly  entitled."  But  for  aught  tliat  appears  such  refusal 
may  have, been  based  upon  an  insufficiency,  in  the  opinion 
of  the  members  of  the  board,  of  the  affidavits  presented, 
and  upon  the  want  of  other  evidence  of  disability  sufficient 
in  their  judgment  to  warrant  action.  Mandamus  is  an  ex- 
traordinary remedy,  and  the  writ  w^ill  not  be  awarded  un- 
less the  party  applying  therefor  has  a  clear  right  to  have 
the  thing  done  which  he  seeks  to  have  done,  and  by  the 
body  sought  to  be  coerced.  Swift,  Mayor,  v.  Klein,  103 
III.  209,  276.  While  mandamus  may  lie  to  compel  action 
to  determine  a  question  of  fact  the  writ  will  not  issue  re- 
quiring the  question  to  be  determined  in  any  particular 
way,  where,  as  in  the  case  at  bar,  the  members  of  the  board 
whom  it  is  sought  to  compel  have  the  right  co  exercise 
their  own  judgment.     People,  ex  rel.  Sheppard  v.  Illinois 
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State  Board  of  Dental  Examiners,  110  111.  ISO,  185;  III. 
State  Board  of  Dental  Examiners  v.  The  People,  ex  rel. 
Cooper,  123  111.  227,  245;  Kelly  v.  City  of  Chicago,  62  111. 
279,  281. 

It  was  error  to  overrule  appellants'  demurrer  to  the  peti- 
tion, and  the  judgment  must  therefore  be  reversed  and  the 
cause  remanded. 

Heversed  and  remanded. 


1114     8121 
a214s  588 


-Alice  Glark^  et  al.,  v.  Caroline  Patterson. 
Gen.  Ko.  11,168. 

1.  Executor— u'Ti^n  duty  of  court  to  grant  letters  to.  It  is  the  duty 
of  a  court  of  probate  to  grant  letters  testamentary  to  the  executor 
named  in  the  will  if  he  or  she  is  *'  legally  competent"  and  accepts  the 
trust. 

2.  "  Legally  competent  ''—definition  of,  with  respect  to  duty  of 
court  to  issue  letters  testamentary.  These  words  mean  that  the  person 
named  as  executor  must  be  of  legal  age,  of  sound  mind  and  memory, 
and  untainted  by  conviction  for  a  crime  which  renders  the  convicted 
person  infamous. 

Appeal  from  court  of  probate.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presi«]ing.  Heard 
in  the  Branch  Appellate  Court  at  the  Maich  term,  1903.  Affirmed. 
Opinion  filed  June  3,  1904. 

Statement  by  the  Court.  This  is  an  appeal  from  an 
order  of  the  Circuit  Court  overruling  objections  to  the  issue 
of  letters  testamentary  or  otherwise  to  appellee  and  to 
her  appointment  as  executrix  under  the  will  of  Jonathan 
Clark,  deceased. 

The  said  Jonathan  Clark  died  February  5,  1902.  By  his 
will  he  nominated  and  appointed  Edwin  F.  Bayley,  the  ap- 
pellee, Caroline  Patterson,  and  his  son,  George  T.  Clark, 
executors,  and  directed  that  no  security  be  required  of  them 
other  than  their  personal  bonds.  He  bequeathed  to  them 
as  trustees  all  his  estate  except  household  furniture  and 
personal  property  pertaining  to  his  home,  which  was  left 
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to  his  wife.  The  trustees  and  their  successors  in  trust  are 
by  the  terms  of  the  will  to  hold  the  residue  of  his  property 
for  and  during  the  life  of  the  last  survivor  of  his  wife  and 
children  and  twenty  years  from,  the  time  of  the  death  of 
such  last  survivor  upon  trust,  to  hold,  manage,  control  and 
lease  the  same,  and  to  collect  the  rents,  income  and  profits 
therefrom  and  apply  the  same  as  provided  in  the  will.  He 
directs  that  appellee,  Caroline  Patterson,  shall  receive  as 
compensation  for  her  services  as  executrix  and  trustee  the 
sum  of  $1,500  per  annum  so  long  as  she  shall  live  and  act 
as  executrix  or  trustee  under  the  will,  and  also  that  she 
shall  be  paid  out  of  the  income  of  the  estate  $600  per  an- 
num during  life,  which  provision  is  intended,  as  the  will 
states,  "  as  a  recognition  of  her  faithful  and  valuable  serv- 
ices rendered"  the  testator  during  many  3'ears.  By  a 
codicil  it  is  provided  that  if  appellee  shall  die  during  the 
trust  period  and  leave  surviving  her  adopted  child,  Edgar 
C.  Patterson,  the  $600  per  annum  last  above  referred  to 
shall  be  paid  to  said  adopted  child  during  his  life  while  the 
trust  continues. 

At  the  hearing  of  the  petition  for  letters  testamentary 
the  widow,  Alice  Clark,  appeared  and  objected  in  writing 
to  the  issue  of  such  letters  to  appellee,  and  to  her  appoint- 
ment as  executrix.  Like  objections  were  filed  by  the  other 
appellants.  These  objections  were  overruled  by  the  Pro- 
bate Court  and  letters  testamentary  were  thereupon  issued 
to  all  those  nominated  as  executors  in  the  will,  including 
appellee.  From  this  ruling  an  appeal  to  the  Circuit  Court 
was  taken  and  specific  objections  by  leave  of  said  court 
were  therein  filed.  Appellee  interposed  her  oral  demurrer 
and  moved  to  overrule  the  objections  because  of  alleged 
insutficiency  in  law.  The  Circuit  Court  sustained  such 
motion,  overruled  all  the  objections,  and  approved  and 
confirmed  the  order  of  the  Probate  Court;  from  which  rul- 
ings each  of  the  objectors  jointly  and  severally  have  taken 
this  appeal. 

Before  the  entry  of  the  final  order  of  the  Circuit  Court, 
George  T.  Clark,  one  of  the  executors  named  in  the  will, 
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filed  his  petition  adopting  the  objections  before  filed  and 
asked  leave  to  become  a  co  objector.  This  petition  the 
Circuit  Court  denied. 

The  objections  to  the  appointment  of  appellee  are  that 
she  is  not  a  fit,  competent,  qualified  or  proper  person  to 
serve  as  executrix;  that  she  has  for  a  great  many  years  held 
illicit  sexual  relations  with  the  deceased  and  had  so  influ- 
enced him  as  to  alienate  his  aff*ections  from  his  family;  that 
by  reason  of  her  intimate  business  relations  with  the  de- 
ceased as  his  secretary  and  general  manager  while  said 
illicit  relations  continued,  she  received  from  the  deceased, 
property,  real  and  personal,  the  title  to  and  possession  of 
which  it  will  be  necessary  for  the  executors  and  trustees 
under  the  will  to  contest  with  her;  that  by  reason  of  her 
illicit  sexual  relations  with  the  deceased,  amounting  to  an 
open  state  of  adulter}'^  and  fornication  known  to  the  ob- 
jectors and  others,  a  feeling  of  hostility,  antipathy,  aver- 
sion and  distrust  arose  and  now  exists  between  the  family 
of  the  deceased  and  appellee;  that  her  appointment  as 
executrix  would  outrage  the  feelings  of  the  family  of  the 
deceased,  work  serious  disadvantage,  inconvenience  and 
discomfort  to  the  beneficiaries  under  the  alleged  will, 
hinder  and  prevent  the  pro))er  administration  of  the  estate 
and  cause  needless  expense  and  loss;  and  that  by  reason  of 
his  knowledge  of  the  former  relationship  sustained  by  ap- 
pellee to  the  deceased,  said  George  T.  Clark  would  be  pre- 
vented from  workinsr  in-harmony  with  her  and  from  having 
confidence  in  her  morality,  integrity  and  judgment  as 
executrix. 

The  errors  assigned  are  that  the  Circuit  Court  erred  in 
ordering  letters  testamentary  issued  to  appellee  as  one  of 
the  executors  under  the  will  and  in  rendering  judgment  for 
costs  against  appellants. 

Di'PKic,  JuDAH,  WiLLARo  &  WoLF  and  MosEs,  Rosenthal 
&  Kennedy,  for  appellants. 

Willis  SMrrn  and  IIknry  L.  Wallace,  for  appellee. 
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Mr.  Presiding  Justice  Free]\ian  delivered  the  opioion  of 
the  court. 

Section  7  of  the  act  in  regard  to  AVills  (R.  S.  chap.  148, 
sec.  7)  provides  that  when  any  will  shall  be  exhibited  for 
probate,  "it  shall  be  the  duty  of  the  court  to  receive  pro- 
bate of  the  same  without  delay  and  to  grant  letters  testn- 
raentary  thereon  to  the  person  or  persons  entitled."  The 
first  section  of  the  act  in  regard  to  the  administration  of 
estates  (R.  S.  chap.  3,  sec.  1)  providers  that  when  a  will  has 
been  duly  proved  and  allowed,  the  ''court  shall  issue  letters 
testamentary  thereon  to  the  executor  named  in  such  will  if 
he  is  legally  competent  and  accepts  the  trust  and  gives 
bonds  to  discharge  the  same;  and  when  there  is  no  executor 
named  in  such  will,  or  the  executor  named  therein  dies, 
refuses  to  act  or  is  otherwise  disqualified,  the  court  shall 
commit  the  administration  of  the  estate  "  to  other  parties 
whom  the  statute  mentions.  Section  S  of  the  same  act  pro- 
vides that  "'in  cases  where  the  person  appointed  executor 
is  at  the  time  of  proving  the  will  a  minor,  of  unsound  mind 
or  convicted  of  any  crime  rendering  him  infamous,  admin- 
istration with  the  will  annexed  may  be  granted,  unless 
there  is  another  executor  who  accepts  the  trust,  and  ad- 
ministers it  until  the  minor  arrives  at  full  age  or  th^  other 
disability  is  removed."  Section  5  of  the  act  is  as  follows: 
"  Where  two  or  more  executors  are  appointed  in  and  by 
the  same  will,  and  one  or  more  of  them  dies,  refuses  to  take 
upon  himself  the  executorship  or  is  otherwise  disqualified, 
letters  testamentary  shall  be  granted  thereon  to  the  other 
person  or  persons  so  named,  not  renouncing  as  aforesaid, 
and  not  disqualified."  These  are  the  statutory  provisions 
deemed  applicable  in  the  case  before  us. 

It  is  contended  in  behalf  of  appellants  that  the  words  "or 
otherwise  disqualified"  are  equivalent  to  "in  any  way  dis- 
qualified "  or  "  in  any  way  unfit,"  and  do  not  relate  to  what 
precedes  or  succeeds;  that  any  cause  which  will  justify  a 
court  in  removing  an  executor  or  administrator  will  justify 
refusing  to  appoint  him,  and  that  if  unfit  the  court  may  and 
should  disregard  the  nomination  made  in  the  will;  that^in 
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this  state  executors  derive,  their  power,  not  from  the  will 
but  from  the  law,  and  hence  that  the  whim  of  the  testator 
in  naming  an  executor  should  not  be  regarded  as  unaltera- 
ble law. 

As  the  statutes  above  referred  to  provide,  it  is  the  duty 
of  the  court  to  grant  letters  testamentary  to  the  executor 
named  in  the  will  if  he  or  she  is  "  legally  competent "  and  ac- 
cepts the  trust.  This  statute  is  mandatory.  Appellants  urge 
that  whatever  force  be  given  to  the  words  "  legally  compe- 
tent" and  "otherwise  disqualified,"  appellee's  relations  to 
the  testator,  the  estate  and  the  beneficiaries  under  the  will 
were  and  are  such  that  she  should  not  be  appointed  execu- 
trix. For  the  purposes  of  this  controversy  the  charges 
against  her  moral  character  and  conduct  as  made  hy  the 
objectors  may  be  regarded  as  admitted  by  demurrer  and 
treated  as  true.  The  requirement  of  the  statute  is,  how- 
ever, only  that  the  executor  named  in  the  will  shall  be 
**  legally  competent,"  not  that  his  or  her  moral  standards 
shall  be  above  criticism. 

It  is  urged  in  behalf  of  appellants  and  elaborately  argued 
that  there  is  a  distinction  between  "disability  "  and  "  dis- 
qualification;" that  the  former  is  want  of  legal  power  or 
capacity  to  act,  while  the  latter  may  exist  where  there  is  a 
want  of  personal  suitability  arising  from  misconduct  or  bad 
character,  as  alleged  in  the  case  at  bar.  If,  however,  the 
words  "otherwise  disqualified"  be  given  the  meaning  con- 
tended for  and  regarded  as  equivalent  to  "  in  any  way  un- 
fit," the  unfitness  must  nevertheless  be  auch  as  to  create  a 
legal  disqualification — unfitness  in  point  of  law — in  order 
to  authorize  a  court  to  disregard  the  nomination  of  the  tes- 
tator and  refuse  letters  testamentary  to  the  executor  named 
in  the  will.  Unless  so  disqualified,  appellee  must  be 
deemed  "legally  competent,"  however  objectionable  to 
otiier  beneficiaries  or  to  a  co-executor. 

The  only  question,  therefore,  we  need  further  consider  is 
whether  the  facts  alleged  in  the  petition,  if  true,  make  out 
a  case  of  legal  incompetence  against  appellee.  One  max*^ 
be  "legally  competent"  to  act  as  executor,  whether  we 
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understand  the  word  "competent"  in  the  sense  of  being 
"fit"  or  "qualified"  or  "suitable"  or  "having  ability 
or  capacity,"  as  the  word  has  been  defined,  without  being 
fit  or  suitable  in  every  sense  of  the  word.  In  a  general 
way  we  understand  one  to  be  legally  competent  who  pos- 
sesses the  qualifications  demanded  by  law.  Section  3  of 
the  Administration  Act  provides  that  all  persons  of  the  re- 
quired age,  "  of  sound  mind  and  memory,  may  be  appointed 
executors,"  unless  under  conviction  for  a  crime  rendering 
him  or  her  infamous.  This  appears  to  be  the  only  statu- 
tory requiremant  in  this  state,  and  one  who  meets  these 
and  the  common  law  conditions  possesses  the  legal  qual- 
ifications demanded. 

We  are  not  referred  to  any  case  decided  in  this  state 
wherein  the  question  before  us  has  arisen.  There  are,  how- 
ever, decisions  in  other  states  which  are  in  line  with  wha't 
we  regard  as  the  proper  rule  under  our  statute.  Among 
these  may  be  cited  McGregor  v.  McGregor,  3  Abbott's  Ap- 
peals (N.  Y.)  92;  Bevry  v.  Hamilton,  54  Am.  Decisions  615; 
In  re^Appeal  of  Ann  Smith,  61  Conn.  420;  In  re  Bauquier's 
Est.,  88  Cal.  302,  where,  as  in  the  case  at  bar,  objection  was 
made  that  the  executrix  named  had  in  the  lifetime  of  the 
testator  received  from  him  real  and  personal  property  in 
which  said  executrix  then  held  an  interest  adverse  to  the 
estate.  In  these  cases  the  general  conclusion  is  that  the 
court  having  authority  to  admit  a  will  to  probate  cannot 
reject  a  person  therein  named  as  executor,  except  in  cases 
where  the  law  has  specially  so  provided.  In  Holladay  v. 
Holladay,  16  Oregon,  147,  the  court  considers  at  length 
whether  the  letters  testamentary  may  be  refused  to  an  ex- 
ecutor named  in  the  will  who  is  not  liable  to  any  statutory 
disqualification,  but  who  in  the  judgment  of  the  court 
may  be  otherwise  unfit  or  unsuitable,  and  concludes  that 
the  person  named  in  the  will  as  executor  not  being  disquali- 
fied under  the  statute  nor  at  common  law,  it  was  the  duty 
of  the  court  to  appoint  him.  The  common  law  forbade  the 
appointment  of  one  of  unsound  mind,  but  the  rule  was 
that  all  persons  might  be  appointed  who  were  capable  of 
making  a  will;  that  "  every  person  may  be  an  executor 
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saving  such  as  are  expressly  forbidden."  Williams  on  Ex- 
ecutors, 268.  Hence  it  has  been  said  that  neither  immor- 
ality, habitual  drunkenness,  attainder,  outlawry  for  political 
offenses,  conviction  of  crime,  nor  large  indebtedness  to  the 
<3stAte  which  the  executor  nominated  denied,  created  a  dis- 
qualification, though  the  party  named  in  the  will  was  obvi- 
ously unsuitable.  Idiots  and  lunatics  were  practically  the 
only  persons  disqualified  under  the  common  law,  and  the 
rule  now  prevails  generally  that  courts  have  no  discretion 
in  respect  to  the  issue  of  letters  to  the  person  nominated 
in  the  will  unless  specially  authorized  or  vested  with  discre- 
tion by  statute.    Kidd  v.  Bates,  41  L.  E.  A.  154. 

We  are  not  to  be  understood  as  holding  that  the  nomina- 
tion by  the  testator  of  a  trustee  may  not  be  disregarded. 
That  question  is  not  before  us.  In  Schouler's  "Executors 
and  Administrators,"  section  33,  it  is  said  that  "the  inter- 
ests of  creditors  and  legatees  should  be  respected  more 
than  any  gratification  of  the  testator's  caprice  in  selecting 
the  trustee  of  those  interests,  and  the  proper  execution  of 
his  will  is  paramount  to  the  execution  by  any  particular 
agency."     This  is  applicable  where  discretion  is  given. 

We  conclude  that  anyone  is  "legally  competent"  who 
could  be  appointed  executor  under  the  common  law,  and 
who  does  not  fall  within  the  special  disabilities  or  disquali- 
fications mentioned  in  our  statutes  above  cited;  and  the 
court  cannot  refuse  to  appoint  one  nominated  in  the  will 
who  is  thus  legally  competent. 

The  order  of  the  Circuit  Court  must  therefore  be  aflirmed. 

Affirmed. 


Metropolitan  Supply  Company  v.  Garden  City  Banking 
and  Trust  Company* 

Gen.  No.  11,149. 

1.  Loss  OF  CREDIT— MJ^af  evidence  competent  of.  In  an  action  on 
the  case  against  a  bank  for  wrongful  refusal  to  pay  a  check,  it  is  com- 
petent for  the  plaintiff  to  show  conversations  by  him  with  representa- 
tives of  business  houses  with  which  he  had  been  doing  business  and 
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from  whom  he  sought  to  obtain  credit  after  the  dishonor  of  sucli  check, 
notwithstanding  the  declaration  did  not  aver  special  damages. 

2.  Nominal  damages— it'/ien  error  to  instruct  that  plaintiff  is  only 
entitled  to.  In  an  action  on  the  case  for  dishonoring  a  check,  it  is  im- 
proper to  instruct  the  jury  that  the  phiintiff  is  only  entitled  to  nominal 
damages  where  the  dishonor  of  the  check  was  due  simply  to  an  error  in 
b  K>kkeeping,  as  the  plaintiff  has  the  right  to  allege  and  prove  special 
daniagefi,  and  the  jury  may,  likewise,  take  into  consideration  the  nat- 
ural and  necessary  consequences  of  the  bank's  breach  of  contract  with- 
out proof  of  special  damages;  and  this  is  true  notwitlistanding  the 
plaintiff  is  a  corporation. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  tlie  Branch  Appel- 
Ute  Co'.irt  at  the  March  term,  1903.  Rijversed  and  rdmanded.  Opin- 
ion filed  June  3,  1904. 

Statement  by  the  Court.  Appellant  sued  to  recover 
damages  claimed  to  have  been  sutfered  by  reason  of  appel- 
lee's refusal  to  pay  a  check  drawn  against  funds  in  appel- 
lee's hands,  there  being  sufficient  on  deposit  to  appellant's 
credit  for  payment  of  the  check. 

March  31,  1900,  appellant  opened  a  checking  account  and 
on  June  14,  1900,  drew  its  check  upon  appellee  in  favor  of 
one  of  its  eastern  creditors,  for  the  sum  of  $121.01.  The 
check  was  delivered  to  the  payee  at  Rochester,  N.  Y.  It  was 
there  deposited  in  a  bank,  and  by  saiil  bank  forwarded  to 
Merchants  Loan  and  Trust  Com))any  of  Chicligo.  After- 
wards, in  the  usual  course  of  business,  on  the  20th  day  of 
June,  1900,  it  was  presented  to  appellee  through  the  Chicago 
clearing  house  for  payment,  and  payment  having  been  re- 
fused, it  was  on  the  same  day  again  presented  to  appellee 
at  its  banking  office  for  payment  which  was  again  refused. 
Thereupon  it  was  protested  and.  notices  of  protest  were 
sent  to  the  payee,  the  Rochester  bank,  and  the  maker.  It 
is  admitted  that  on  both  occasions  when  said  check  was 
presented  appellant  had  on  deposit  with  appellee  sufficient 
funds  with  which  to  meet  and  pay  said  check.  The  excuse 
oflFered  for  not  paying  is  that  owing  to  a  mistake  of  one  of 
appellee's  bookkeepers  the  check  of  another  of  appellee's 
(!cqx)sitor8  was  charged  against  the  account  of  appellant, 
and    thus  appellant's   balance  with  appellee  was  reduced 
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upon  their  books  to  an  amount  less  than  the  amount  of 
said  check.  As  soon  as  the  mistake  was  discovered  the 
bank  notified  the  payee  of  the  error. 

It  is  claimed  that  at  the  time  the  check  was  dishonored 
appellant  had  an  established  credit  with  those  from  whom  it 
was  purchasino;,  being  allowed  the  entire  month  following 
the  month  of  purchase,  if  required,  in  which  to  meet  its 
accounts. 

Appellant  recovered  judgment  for  one  dollar  and  costs, 
from  which  it  prosecutes  this  appeal. 

Leonard  Fiske  and  Vincent  G.  Gallagher,  for  appel- 
lant. 

Knight  &  Brown,  for  appellee. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

It  is  contended  in  behalf  of  appellant  that  the  Circuit 
Court  erred  in  rejecting  proper  evidence  and  in  giving  im- 
proper instructions.  Appellant  endeavored  to  introduce 
testimony  to  show  conversations  with  representatives  of 
other  houses  with  which  it  had  been  doing  business  and 
from  which  apparently  it  sought  to  again  obtain  credit  after 
its  check  had  been  dishonored  by  appellee.  Objections  to 
the  admission  of  this  evidence  were  sustained,  and  appel- 
lant was  refused  permission  to  show  what,  if  any,  change 
had  occurred  in  its  credit  relations  with  certain  firms,  in- 
cluding the  payee  of  the  dishonored  check,  after  the  latter 
was  thrown  out  by  the  appellee  bank.  This  testimony,  if 
admitted,  might  not  have  been  sufficient  to  show  that  ap- 
pellant had  suffered  any  actual  damage  by  reason  of  the 
mistaken  refusal  of  appellee  to  pay  its  check,  but  as  none 
of  it  was  admitted  we  have  no  mep-ns  of  knowing  what  its 
efl'ect  would  have  been.  It  is  said  in  behalf  of  appellee 
that  the  declaration  does  not  declare  specially  any  particu- 
lar loss  of  credit,  but  generally;  that  while  all  damages 
which  result  naturally  as  consequences  of  the  act  com- 
plained of  may  be  proven  under  a  general  averment,  dam- 
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figes  not  the  natural  consequences  of  the  act  complained  of 
must  be  specially  pleaded  and  proven,  and  that  therefore 
evidence  of  loss  of  credit  with  particular  individuals  or 
firms  was  properlj'^  excluded.  We  are  of  opinion,  however, 
that  evidence  of  actual  damages  was  admissible  under  the 
declaration,  which  avers  that  appellant  has  been  injured 
in  ways  specifically  set  forth.  The  leading  case  upon  the 
questions  here  presented  is  Schaflfner  v.  Ehrman,  139  III. 
109.  There  the  facts  were  similar  to  those  in  thexsase  be- 
fore us.  On  the  trial  of  that  case  the  maker  of  the  check 
was  permitted  to  show  that  he  had  afterward  written  to 
the  payee  of  a  checjk  erroneously  dishonored,  asking  said 
payee  to  send  an  agent  to  call,  as  he. wished  to  purchase 
more  goods,  but  that  no  reply  was  received  to  the  letter 
and  the  agent  did  not  call  for  further  orders.  That  evi- 
dence— the  only  evidence  tending  to  show  any  actual  injury 
— was  not  regarded  as  sufficient  to  have  sustained  a  judg- 
ment for  more  than  nominal  damages,  if  substantial  dam- 
ages were  recoverable  only  in  cases  where  it  appeared  there 
had  been  actual  damage  or  los3.  But  •according  to  the 
doctrine  of  that  case  (Mr.  Justice  Craig  dissenting),  "more 
than  merely  nominal  damages  are  in  such  cases  recovera- 
ble." The  court  says:  "To  return  a  check  marked  *  Re- 
fused for  want  of  funds'  to  the  holder,  especially  through 
a  clearing  house,  certainly  tends  to  bring  the  drawer  of  that 
check  into  disrepute  as  a  person  engaged  in  mercantile 
business,  and  it  needs  no  argument  to  show  that  a  single 
refusal  of  that  kind  might  often  and  frequently  does  bring 
ruin  upon  a  business  man;  and  yet  it  is  no  more  possible 
in  either  case  to  prove  special  or  actual  damages  than  it  is 
for  one  charged  with  the  commission  of  a  crime  to  show 
specificall}'  in  what  manner  he  had  been  injured." 

The  Circuit  Court  instructed  the  jury  of  its  own  volition 
that  the  plaintiff  was  entitled  to  "  recover  merely  nominal 
damages,  and  such  temperate  damages  as  you  may  judge 
to  be  a  reasonable  compensation  for  the  injury,  if  you  find 
any  from  the  evidence,  plaintiff  sustained  from  the  dishon- 
oring of  its  check."     As  we  have  indicated,  evidence  in- 
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tended  to  show  special  injury  sustained  was  in  the  case  at 
bar  ruled  out.  Another  instruction  requested  by  appellant, 
to  the -effect  that  the  verdict  need  not  be  confined  to 
merely  nominal  damages,  but  might  include  such  damages, 
if  any,  as  would  be  a  fair  and  reasonable  compensation  for 
all  injury  to  plaintiff's  business,  credit,  good  name  and  rep- 
utation, if  any,  proven  by  the  evidence,  was  refused.  It  is 
evident  that  the  jury  were  not  correctly  instructed  in  ac- 
cordance with  the  view  of  the  law  prevailing  in  this  state, 
when  told  that  appellant  could  recover  only  nominal  dam- 
ages. In  the  case  before  us  as  in  the  Schaif ner  case,  siipra^ 
the  refusal  to  pay  the  check  was  the  result  of  a  mere  error 
in  bookkeeping,  such  as  the  evidence  tends  to  show  is  liable 
to  occur  in  any  bank  and  cannot  be  wholly  avoided.  Yet 
appellant  had  the  right  to  allege  and  prove  if  it  could, 
special  damages;  and  the  jury  might  also  take  into  consid- 
eration the  natural  and  necessary  consequences  of  the 
bank's  breach  of  contract,  as  in  the  case  of  an  action  for 
slander,  without  proof  of  special  damages. 

We  do  not  overlook  the  contention  of  appellee  that  a 
corporation  cannot  be  a  trader  in  the  sense  that  an  indi- 
vidual may  be,  so  as  to  recover  merely  general  damages, 
but  that  special  damages  must  be  alleged  and  proven  by  a 
corporation,  or  it  cannot  recover.  While  it  may  be  true 
that  a  corporation  has  no  individual  personal  character  to 
be  affected  by  a  libel  independent  of  its  trade  or  business, 
its  credit  may  be  impaired  and  its  business  injured  in  the 
same  way  and  to  the  same  extent  by  the  dishonor  of  its 
checks,  as  in  the  case  of  an  individual  trader.  No  reason 
is  apparent  why  the  law  will  not  in  the  case  of  a  corpora- 
tion as  well  as  of  an  individual,  presume  without  proof  of 
special  damages  that  by  the  dishonor  of  its  check  it  has 
sustained  special  or  substantial  damages.  While  the  wrong 
was  unintentional,  the  refusal  to  pay  was  intentional  and 
without  just  excuse  and  the  presumption  of  legal  malice 
follows. 

We  are  referred  by  appellee  to  T.  B.  Clark  Co.  v.  Mt. 
Morris  Bank,  83  N.  Y.  Sup.  447,  449.     In  that  case  it  is 
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held  that  as  the  plaintiff  neither  alleged  nor  proved  any 
special  damage,  and  as  the  evidence  did  not  show  that  the 
defendant  was  guilty  of  legal  malice,  the  court  was  right 
in  restricting  the  recovery  to  nominal  damages.  This, 
however,  is  not  in  accord  with  the  law  as  interpreted  in 
this  state,  in  the  case  above  referred  to. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded. 

Reversed  and  reminded. 


John  T.  Powers  y.  The  People  of  the  State  of  Illinois. 

Gcu.  No.  I],t50. 

1.  Contempt— tr/ien,  civil.  When  a  person  fails  or  refuses  to  do 
something  which  he  has  been  ordered  to  do  for  the  benefit  of  the  oppo- 
site party  and  he  is  punislied  therefor,  either  by  imprisonment  or  fine, 
the  contempt  is  civil. 

2.  Contempt— tr/icn,  criminal,  A  criminal  contempt  embraces  all 
things  committed  against  the  majesty  of  the  law  or  the  dignity  of  the 
court,  and  the  primaiy  purpose  of  their  punishment  is  the  vindication 
of  public  authority. 

3.  Contempt— tu/iat  essential  to  infliction  of  punishment  for  erim- 
inal.  Before  inflicting  any  punishment  upon  one  charged  with  a 
criminal  contempt  alleged  to  have  been  committed  out  of  the  presence 
of  the  court,  it  should  clearly  appear  that  such  person  was  actuated  by 
some  malevolent  intention  to  lower  or  assail  the  dignity  of  the  court, 
or  wilfully  or  knowingly  interfered  with  the  administration  of  justice. 

Contempt  proceeding.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Hoij)OM,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1903.  Reversed.  Opinion 
filed  June  3,  1904. 

Statement  by  the  Court.  This  is  an  appeal  from  an 
order  of  the  Superior  Court  of  Cook  County  finding  appel- 
lant guilty  of  contempt  of  court,  fining  him  fifty  dollars 
and  ordering  him  to  be  imprisoned  in  the  county  jail  until 
the  fine  is  paid,  not  exceeding  ten  days. 

On  September  25,  1902,  John  G.  Ilemmer  filed  his  bill 
in  chancery  against  appellant  alleging  that  on  the  8th  of 
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the  same  month  they  had  formed  a  partnership,  to  con- 
tinue at  will,  in  the  business  of  publishing  "The  Athlete," 
a  weekly  newspaper  devoted  to  athletics;  that  each  part- 
ner was  to  share  equally  the  profits  and  losses;  that  said 
business  had  been  carried  on  from  said  8th  of  September 
until  the  filing  of  the  bill;  that  defendant  (appellant)  has 
been  collecting  partnership  debts  and  converting  them  to 
his  own  use,  wherefore  complainant  desires  to  dissolve  the 
partnership;  that  its  assets  consist  of  office  furniture  and 
outstianding  accounts,  worth  about  $300,  with  liabilities  of 
the  same  amount;  that  defendant  is  insolvent  and  com- 
plainant believes  he  is  about  to  dispose  of  the  assets,  col- 
lect the  accounts  and  convert  them  to  his  own  use.  Upon 
the  filing  of  the  bill  a  receiver  was  appointed  of  the  assets 
and  effects  of  the  partnership  including  the  paper  known 
as  "The  Athlete,"  and  on  October  23, 1902,  he,  pursuant  to 
an  order  of  court,  sold  at  public  sale  to  complainant  all  the 
assets  of  the  partnership  for  the  sum  of  $105. 

October  16,  1902,  appellant  published  the  first  number 
of  "The  Chicago  Sporting  News,  an  illustrated  weekly 
devoted  to  legitimate  sport,"  containing  an  editorial  writ- 
ten by  him  which  furnished  the  foundation  for  the  con- 
tempt proceeding.  The  passages  relied  upon  as  incul- 
patory are  as  follows: 

"  In  making  its  bow  to  the  public  and  especially  to  that 
portion  of  it  which  is  interested  in  amateur  and  clean, 
legitimate  sports  generally.  The  Chicago  Sporting  News 
wishes  to  announce  that  its  policy  will  be  in  the  main  that 
pursued  by  The  Athlete,  of  which  it  is  the  successor.  The 
new  paper  *  *  *  will  be  issued  by  the  former  pub- 
lisher and  editor  of  The  Athlete,  and  like  the  latter  it  will 
always  be  found  in  line  for  everything  that  will  advance, 
encourage  and  promote  the  interests  of  amateur  sport 
•X-  *  *  of  the  kind  of  exercise  ofl'ered  by  base  ball, 
bowling,  boxing,  billiards  and  other  legitimate  sports.  A 
word  as  to  the  passage  of  The  Athlete.  An  interest  was 
obtained  in  that  publication  by  John  G.  Hemmer.  *  * 
*  The  Athlete  had  devoted  especial  energy  and  much  of 
its  space  to  base  ball  as  played  by  amateurs  during  the 
season  just  closing.  Mr.  Ilemmer  *  *  *  undertook 
to  dictate  an  entirely  new  policy.     lie    *    *    *    under- 
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took  to  say  that  The  Athlete  should  keep  out  of  the  bowl- 
ing field  alto^-ether  or  only  cover  it  in  such  way  as  he  cared 
to  dictate.  The  Chicago  Sporting  News  *'  *  *  will 
be  issued  every  Thursday,  and  as  a  beginning  and  to  show 
the  right  spirit,  it  will  be  sent  to  all  paid-up  subscribers 
whose  names  are  on  the  old  list  of  The  Athlete.  It  asks 
for  the  support  of  all  who  so  generously  supported  its 
predecessor." 

On  the  day  succeeding  the  publication  of  the  editorial 
complainant  caused  appellant  to  be  notified  of  an  applica- 
tion for  a  rule  on  him  to  show  cause  why  he  should  not  be 
attached  for  contempt  in  interfering  with  the  assets  in  the 
receiver's  possession,  and  on  the  following  day  the  rule  was 
entered  upon  petition  filed.  In  bis  answer  thereto  appel- 
lant states  inter  alia  that  since  the  appointment  of  the  re- 
ceiver ''  The  Athlete"  has  not  been  issued,  and  no  attempt 
has  been  made  to  issue  it.  In  an  affidavit  subsequently 
filed  by  appellant  he  says  that  "  he  has  not  now,  and  never 
has  had,  any  intention  whatsoever  of  disobeying  any  order 
or  direction  of  this  court." 

Upon  the  hearing  of  a  motion  October  24,  1902,  to  dis- 
miss the  petition,  the  court  announced  that  it  considered 
those  parts  of  the  editorial  stating  that  The  Chicago 
Sporting  News  was  the  successor  of  The  Athlete,  and 
that,  in  substance,  the  mailing  list  of  the  latter  was  used  in 
sending  out  the  former,  an  interference  with  the  receiver, 
calculated  to  depreciate  the  assets  in  his  hands,  and  that  it, 
the  court,  would  consider,  upon  appellant's  motion  to  be 
discharged  from  the  rule,  an  editorial  retraxit  to  be  pub- 
lished in  the  next  issue  of  The  Sporting  News.  Accord- 
ingly, the  next  issue  contained  the  following : 

"  The  Chicago  Sporting  News  is  an  independent  weeklv 
publication,  and  has  for  its  editor  John  T.  Powers,  the 
former  editor  and  publisher  of  The  Athlete,  but  has  no 
connection  with  the  latter  paper.  The  Chicago  Sporting 
News  will  be  sent  to  all  paid-up  subscribers  of  The 
Athlete  who  will  send  their  name*  and  addresses  to  this 
office.  The  statement  in  our  first  issue  that  it  was  the  suc- 
cessor of  The  Athlete  was  an  inadvertent  mistake." 

The  court  had  also  verbally  required  appellant  to  publish 
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the  fact  that  The  Athlete  was  in  the  hands  of  a  receiver 
and  to  submit  to  it  a  proof  of  the  article  before  publish- 
ing the  same,  but  this  appellant  did  not  do. 

November  17,  1902,  a  final  ordfer  was  entered  finding 
"  said  Powers  has  interfered  with  the  assets  lately  in  the 
hands  of  the  receiver  in  this  cause,"  and  that  he  "  is  eruilty 
of  contempt  of  this  court  by  reason  of  publishing  aforesaid 
article." 

Vincent  G.  Gallagher  and  Leonard  Fiske,  for  appel- 
lant. 

Church,  MoMurdy  &  Sherman,  for  appellee;  W.  A. 
BiTHER,  of  counsel. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

Proceedings  for  contempts  are  classified  as  civil  and 
criminal.  When  a  person  fails  or  refuses  to  do  something 
which  he  has  been  ordered  to  do  for  the  benefit  of  the 
opposite  party,  and  he  is  punished  therefor  either  by  im- 
prisonment or  fine,  the  contenipt  is  a  civil  one.  A  criminal 
contempt  embraces  all  acts  committed  against  the  majesty 
of  the  law  or  the  dignity  of  the  court,  and  the  primary  pur- 
pose of  their  punishment  is  the  vindication  of  public 
authority.  People  v.  Diedrich,  HI  111.  665;  Oster  v.  People, 
192  111.  473;  Thompson  v.  Penn.  R.  R.  Co.,  48  N.  J.  Eq.  105; 
7  A.  &  E.  Encv.  of  Law,  2nd  ed.,  28.  As  in  Oster  v.  People, 
Hupra^  the  purpose  of  the  present  proceeding  ''  was  not  to 
enforce  any  act  for  the  benefit  of  the  creditors  of  the  said 
firm  or  to  advance  the  private  rights  of  any  such  creditor, 
but  to  vindicate  the  authority  and  dignity  of  the  court.  The 
proceeding  was  punitive  and  for  the  purpose  of  punishing" 
appellant.  It  *'was  criminal  in  its  nature."  Section  280  of 
our  Criminal  Code  provides  that  ''a  criminal  offense  con- 
sists in  a  violation  of  a  public  law  in  the  commission  of 
which  there  shall  be  a  union  or  joint  operation  of  act  ami 
intention,  or  criminal  negligence."  Before  inflicting  an>' 
punishment  on  appellant,  it  should,  therefore,  clearly  ap- 
pear, imismuch  as  the  act  constituting  the  alleged  contempt 
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occurred  out  of  the  presence  of  the  court,  that  he  was  actu- 
ated by  some  malevolent  intention  to  lower  or  assail  the 
dignity  of  the  court,  or  wilfully  and  knowingly  interfered 
with  the  administration  of  justice.  Even  incivil  contempts 
there  must  be  an  intent  to  do  wrong  or  a  wilful  refusal  to 
comply  with  the  order  of  the  court.  Where  a  party  is 
attached  for  failure  to  pay  alimonv  he  may  show  that  his 
disobedience  was  not  wilful,  but  due  to  pecuniary  inability 
or  some  other  misiortune.  O'Callaghan  v.  O'Callaghan,  69 
111.  552;  Dinet  v.People,  73  111.  183.  In  Dines  v.  The  People, 
39  111.  App.  5C5,  which  was  an  information  for  contempt 
against  the  clerk  of  the  court  in  destroying  ballots  in  his 
custody  in  violation  of  the  court's  order  to  preserve  them, 
it  is  said:  "Plaintiff" in  error  might  be  presumed  to  know 
the  orders  and  proceedings  of  the  court  of  ^vhich  he  is  clerk 
in  so  far  as  any  person  might  be  tlamaged  by  reason  of  his 
ignorance,  and  it  may  be  that  in  such  cases  he  would  not  be 
allowed  to  plead  his  ignorance;  but  in  a  proceeding  like 
the  present  for  contempt,  there  must  exist  a  wilful  inten- 
tion to  disobey  or^obstruct  the  orders  of  the  court.  In 
other  words,  there  must  be  an  intention  to  do  wrong."  In 
Hughson  v.  The  People,  91  111.  App.  396,  it  was  held  that 
the  power  to  punish  for  contempt  cannot  be  properly  exer- 
cised where  the  disobedience  of  a  decree  is  nob  wilful  and 
does  not  clearly  appear  to  have  arisen  from  an  intent  to  set 
at  naught  the  same  or  bid  defiance  thereto. 

That  in  a  technical  sense  the  publication  of  the  article 
complained  of  was  an  interference  with  the  partnership 
assets  in  the  hands  of  the  court  through  its  receiver  mav 
be  conceded;  but  it  was  so  only  in  an  indirect  and  remote 
sort  of  way.  The  Athlete  died  an  early  death  with  the 
filing  of  the  bill,  and  the  receiver  made  no  attempt  to  re- 
vive it.  Under  such  circumstances  it  was  a  most  natural 
thing  for  appellant  as  a  means  of  making  a  living  to  engage 
in  the  enterprise  of  publishing  a  similar  newspaper,  to  call 
it  the  successon  of  the  defunct  one,  and  to  announce  that 
"it  will  be  sent  to  all  paid-up  subscribers  whose  names  are 
on  the  old  list  of  The  Athlete."     There  is  nothing  in  the 
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proof  to  show  that  he  was  aware  or  had  any  reason  for  be- 
lieving that  his  acts  constituted  or  might  be  considered  an 
interference  with  the  functions  of  the  receiver  or  the  assets 
in  his  hands.  For  aught  that  appears  he  wrote  the  editorial 
and  began  the  new  enterprise  in  good  faith,  believing  he 
had  a  right  so  to  do,  and  without  any  wrongful  intention 
whatever.  In  the  course  of  the  proceeding  he  expressly 
disavowed  under  oath  all  intention  of  disobejnng  "any 
order  or  direction  of  this  court,"  and  there  is  no  proof  to 
the  contrary.  In  compliance  with  the  suggestions  of  the 
court,  he  published  a  retraxit  calculated  to  remove  all 
erroneous  impressions  that  might  have  arisen  from  the  pub- 
lication of  the  article  in  question.  His  acts  resulted  in  no 
harm  or  damage  to  any  one,  and  though  technically  im- 
proper, do  not  call  for  or  deserve  punishment.  A  court 
should  not  cause  inconvenience  or  loss  to  any  one  subject 
to  its  jurisdiction  because  of  some  mistake  or  inadvertence 
on  his  part,  even  if  there  was,  in  a  legal  sense,  interference 
with  its  jurisdiction. 

As  early  as  1842  Mr.  Justice  Breese  iti  Stuart  v.  The  Peo- 
ple, 3  Scam.  395,  uttered  these  memorable  words :  "  It  (the 
power  to  punish  for  contempt  of  court)  may  be  so  frequently 
exercised  as  to  destroy  that  moral  influence  which  is  their 
best  possession,  until  finally  the  administration  of  justice  is 
brought  into  disrepute.  Respect  to  courts  cannot  be  com- 
pelled; it  is  the  voluntary  tribute  of  the  public  to  worth, 
virtue  and  intelligence;  and  while  they  are  found  upon  the 
judgment  seat,  so  long  and  no  longer  will  they  retain  the 
public  confidence.  *  *  *  It  is  at  best  an  arbitrary 
power  and  should  only  be  exercised  on  the  preservative  and 
not  on  the  vindictive  principle.  It  is  not  a  jewel  of  the 
court  to  be  admired  and  prized,  but  a  rod  rather,  and  most 
potent  when  rarely  used." 

The  order  appealed  from  is  reversed. 

Meverffed. 
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Clara  Haley  Pattersou  and  Axel  Nelson  v.  Amanda  8*  \^^^^^i\ 

Johnson. 

Gen.  No.  11,172. 

1.  Blacksmith  shop— «;/ien,  cannot  be  maintained.  Held,  under  a 
particular  ordinance,  that  no  blacksmith  shop  can  be  maintained  on  any 
street  in  any  block  in  which  two-thirds  of  the  buildings  on  both  sides  of 
the  street  are  used  exclusively  for  residence  purposes,  unless  a  majority 
of  the  property  owners  according  to  frontage  on  both  sides  of  the  street 
for  the  length  of  the  block  in  which  the  blacksmith  shop  is  to  be  located, 
consent  thereto.    (Harrison  v.  The  People,  195  111.  466,  distinguished.) 

2.  Irreparable  injury— tr/ien,  established.  Special  damage  and 
irreparable  injury  are  established  where  the  removal  of  a  building 
would  injuriously  affect  the  property  of  the  complainant  and  expose 
the  buildings  of  such  complainant  to  a  greater  danger  fi:oia  fire,  would 
increase  the  rate  of  insurance  charged  upon  such  buildings  and  would 
depreciate  their  market  and  rental  value. 

8.  Opinion  evidence— it»/ie»,  competent.  Opinion  evidence  is  com- 
petent to  show  the  probable  conspquences  of  threatened  acts,  where, 
under  the  existing  circumstances,  no  better  evidence  could  be  offered. 

4.  Issues— M?7ieM,  waived.  While  it  is  irregular  to  take  a  reference 
to  and  proceed  before  a  master  in  chancery  witliout  a  formal  joinder  of 
issues,  yet  the  irregularity  is  waived  where  the  complaining  party 
neither  objected  to  the  reference  nor  to  the  proceedings  before  the  master 
and  where  all  parties  to  the  cause  treated  the  issues  as  properly  formed, 
and  it  does  not  appear  that  any  injury  resulted. 

5.  Amendments— poirer  to  2>ermit,  in  chancery.  By  virtue  of  sec- 
tion 37  of  the  Chancery  Act  the  court  has  discretion  to  permit  a  com- 
plainant to  amend  his  bill,  even  to  the  extent  of  filing  an  amended  bill 
based  upon  new  grounds,  repugnant  to  and  inconsistent  with  the  grounds 
for  relief  relied  upon  in  the  original  bill. 

6.  Sworn  bill— necessity  of  verifying  amendments  to.  Ordinarily, 
amendments  to  a  sworn  bill  should  be  verified;  but  the  rule  is  not  rigid 
and  unbending,  and  it  is  only  in  cases  where  an  injunction  issues  upon 
a  bill  and  it  becomes  necessary  to  amend  the  same,  that  the  injunction 
will  not  be  continued  in  force  unless  the  chancellor  can  see  from  the 
sworn  amendment  that  such  an  amendment  should  be  allowed  without 
prejudice  to  the  injunction. 

7.  Threatened  violation— tr7;en  bill  alleges.  A  bill  of  complaint 
charges  a  threatened  violation  of  the  blacksmith  shop  ordinance  of  the 
city  of  Chicago  where  it  allegt^s  that  the  defendants  intended  and  were 
about  to  move  a  certain  blacksmith  shop  to  and  upon  a  particular  block 
and  there  *'  will  continue  to  use  sucli  building  as  a  blacksmith  shop.'' 

Proceeding  for  injunction.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,   Judge,  presiding.     Heard    in   the 
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Branch  Appellate  Court  at  the  March  term,  1903.    Affirmed.    Opinion 
filed  June  3.  1904. 

Statement  by  the  Court,  On  May  22,  1902,  appellee 
filed  her  bill  of  complaint,  sworn  to  by  her,  against  appel- 
lants and  others  in  which  she  alleges  inter  alia  that  she  is 
the  owner  of  lots  7,  8,  35  and  36  in  James  F.  Haley's  sul> 
division  of  lot  2  of  certain  Assessors'  Subdivisions  in  the 
city  of  Chicago,  which  said  lots  are  located  in  a  triangular 
block  bounded  by  Clark  street,  Sheffield  avenue  and  Addi- 
son avenue;  that  said  lots  35  and  36  have  a  frontage  of 
fifty  feet  on  Clark  street  and  said  lots  7  and  8  have  a  front- 
age of  fifty  feet  on  Sheffield  avenue;  that  she  is  now  erect- 
ing on  said  lots  35  and  36  at  great  expense,  a  three-story 
brick  and  stone  apartment  building,  containing  six  flats 
'and  having  a  fnmtage  of  fifty  feet  on  Clark  street;  that 
said  building  will  be  built  and  ready  for  occupnncy  on  or 
about  the  15th  of  June,  1902;  that  said  building  on  said 
lots  35  and  36  is  a  fine  and  sui>erior  brick  and  stone  build- 
ing, contains  all  modern  improvements  and  is  known  as 
1898  Clark  street;  that  she  is  erecting  on  lots  7  and  8  at 
great  expense,  a  three-story  brick  and  stone  apartment 
building,  containing  six  apartments  with  all  modern  im- 
provements and  fronting  fifty  feet  on  Sheffield  avenue; 
that  said  building  will  be  complete  and  ready  for  occupancy 
on  or  about  the  15th  of  June,  1902;  that  Clara  Haley  Pat- 
terson (one  of  appellants)  is  the  owner  of  lots  2,  3,  4  and  5 
in  James  F.  Haley's  said  subdivision,  which  are  situate  in 
the  same  block  as  said  lots  7,  8,  35  and  36;  that  said  lot  2 
fronts  thirty  feet  on  both  Clark  street  and  Sheffield  avenue 
and  each  of  said  lots  3,  4  and  5  fronts  twenty-five  feet  on 
both  Clark  street  and  Sheffield  avenue;  that  said  lots  3,  4 
and  5  are  unimproved  and  vacant;  that  on  lot  2  there  is 
located  a  one-story  frame  building;  that  lot  6  is  situate  in 
the  same  block  as  lots  7,  8,  35  and  36  and  is  owned,  as  com- 
plainant is  informed  and  believes,  b}^  Axel  Nelson;  that 
said  lot  6  fronts  twenty-five  feet  on  both  Clark  street  and 
Sheffield  avenue,  is  about  125  feet  long  and  is  situate  just 
south  of  and  next  to  said  lots  7  and  36.  The  location  of 
said  lots  and  streets  is  shown  by  the  following  diagram  : 
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The  bill  alleges  further  that  said  appellants  and  others 
are  intending  and  about  to  remove  and  are  now  making 
preparations  to  remove  said  frame  building,  situate  on  lot 
2,  over  and  across  said  lots  3,  4  and  5,  and  to  place  said 
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frame  building  on  said  lot  6;  that  said  building,  when  so 
placed  on  lot  6,  will  be  next  to,  *  *  *  abutand  adjoin 
complainant's  said  building  on  lots  7  and  8,  and  also  her 
Slid  building  on  lots  35  and  36;  that  said  frame  building  is 
about  seventy-five  feet  long  and  about  twenty-five  feet  wide 
and  about  twenty-two  feet  high.  Alleges  on  information 
and  belief  that  said  frame  building  was  erected  and  built 
about  fifteen  years  ago,  and  consists  of  one  story;  that  the 
roof  is  made  of  wooden  shingles  and  the  entire  structure  is 
made  of  wood;  that  the  same  is  old  and  dilapidated  and  of 
highly  combustible  material,  of  little  value,  and  has  been 
injured  more  than  fifty  per  cent  of  its  original  value  by 
wear  and  tear  and  the  effects  of  the  elements;  that  said 
building  is  now  used  and  for  a  long  time  last  past  has  been 
used  as  a  blacksmith  shop,  and  a  forge  or  furnace  is  in 
constant  daily  use  in  said  building. 

The  bill  further  alleges  that  if  said  frame  building  be  re- 
moved to  and  placed  upon  said  lot  6,  it  would  disfigure  the 
block  in  which  the  foregoing  lots  and  premises  are  situate 
and  be  a  permanent  detriment  to  the  other  premises  in  said 
block  and  injuriously  atfect  said  property  of  the  complain- 
ant; that  it  would  expose  her  building  and  the  other  build- 
ings in  said  block  to  more  danger  from  fire,  raise  the 
rate  of  insurance  on  the  same,  and  make  complainant's  prop- 
erty and  the  other  property  in  said  block  less  marketable 
and  salable,  and  would  make  her  property  less  desirable  to 
tenants  and  would  depreciate  and  lessen  its  rental  value, 
and  that  the  damage  and  injury  thus  caused  to  the  com- 
plainant would  be  irreparable;  that  all  said  premises  and 
lots  are  located  within  the  city  of  Cliicago.  Further  alleges 
that  on  March  13,  1893,  said  city  of  Chicago  passed  an  ordi- 
nance providing,  by  section  51  thereof,  that  before  proceed- 
ing with  thd  removal  of  any  building  a  permit  shall  first 
be  obtained  by  the  owner  or  agent  upon  their  written  ap- 
plication from  the  commissioner  of  buildings  and  that  such 
permit  shall  be  granted  ''  if  said  frame  building  has  not 
been  damaged  to  an  extent  greater  than  fifty  per  cent  of 
its  original  value  by  fire,  wear  and  tear  and  the  action  of 
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the  elements  or  otherwise,"  said  section  further  requiring 
the  applicant  to  first  obtain  the  written  assent  of  the  per- 
sons owning  a  majority  of  front  feet  of  lots  in  the  same 
block  in  which  it  is  proposed  to  locate  such  removed  buiUi- 
ing  and  also  of  a  majority  of  persons  owning  front  feet 
opposite  the  proposed  location  and  within  150  feet  of  the 
same.  Said  ordinance  provides  that  the  same  "  shall  not 
apply  to  the  case  of  any  person  removing  a  building  upon 
his  own  premises  and  not  going  upon  the  premises  of  any 
other  person  or  upon  any  street,  alley  or  other  public  place 
in  making  such  removal."  That  on  May  15,  1902,  one 
Sheeler  filed  with  the  commissioner  of  public  works  of  said 
city,  an  application  for  permission  to  remove  said  frame 
building  as  aforesaid;  that  said  application  is  not  signed  by 
said  Patterson  or  Kelson,  or  their  other  agents,  and  does 
not  state  fully  and  clearly  the  work  contemplated  to  be  done; 
that  no  permit  should  have  issued;  that  said  application 
does  not  contain  the  written  assent  to  such  removal  of  per- 
sons owning  a  majority  of  front  feet  of  lots  in  the  same 
block  in  which  it  is  proposed  to  locate  said  frame  building . 
and  of  a  majority  of  persons  owning  front  feet  opposite 
such  proposed  location  and  within  150  feet  of  the  same; 
that  said  application  does  not  contain  the  requisite  number 
of  owners  of  street  front  as  required  by  said  ordinance. 

The  bill  waives  answer  under  oath  and  prays  that  de- 
fendants may  be  enjoined  from  removing  said  frame  build- 
ing upon  said  lot  6  and  from  obtaining  a  permit  for  such 
removal  upon  the  application  filed  by  said  Sheeler,  and  that 
upon  the  hearing  said  injunction  may  be  made  perpetual, 
and  for  other  relief.  A  preliminary  injunction  issued  as 
prayed. 

Appellant  Patterson  filed  her  answer  to  the  bill  May  29, 
1902,  averring  that  she  is  the  owner  of  said  lots  2  to  6, 
both  inclusive;  denies  that  said  lot  6  now  is  or  ever  has 
been  owned  by^  Axel  Nelson,  or  that  said  frame  building 
was  built  fifteen  years  ago,  or  is  old  and  dilapidated  or  built 
of  combustible  material  or  has  been  injured  more  than  fifty 
per  cent  of  its  original  value,  but  avers  that  the  same  was 
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built  less  than  six  years  aojo,  of  first-class  material,  is  now 
in  good  condition  and  worth  far  in  excess  of  fifty  per  cent 
of  the  original  value  and  wmU  be  no  discredit  to  the, neigh- 
borhood ;  that  the  greater  number  of  buildings  in  said  block 
are  of  frame  construction  and  both  Clark  street  and  Shef- 
field avenue  are  business  streets  in  that  neighborhood.  Ap- 
pellant Nelson  filed  a  disclaimer  to  all  manner  of  right,  title 
and  interest  in  and  to  the  premises  described  in  the  bill. 

On  June  2,  1902,  appellee  amended  her  bill  by  setting 
up  sections  57  and  58  of  an  ordinance  passed  March  28, 
1898,  section  57  providing  that  it  should  not  be  lawful  to 
repair,  reconstruct  or  remove  any  frame  building  which  had 
been  injured  more  than  fifty  per  cent  of  its  original  value  by 
wear  and  tear,  by  the  effects  of  the  elements  or  by  fire, 
and  section  58  providing  that  frame  buildings  should  not 
be  erected  nearer  than  one  foot  to  any  line  of  the  lot  upon 
which  they  are  built,  street  and  alley  Koes  excepted.  On 
the  same  day  the  amendment  was  filed,  appellee,  without 
obtaining  any  rule  on  apj^llants  to  answer  or  demur,  filed 
her  replication,  and  on  July  11, 1902,  the  cause  was  referred 
to  a  master  to  take  proofs  and  report  the  same  with  his 
conclusions."" 

On  July  30,  1902,  at  which  time  both  parties  had  put  in 
all  their  testimony  before  the  master  (he  declaring  the 
same  closed  on  the  following  day)  appellee  filed  a  second 
amendment  (not  sworn  to)  to  her  bill  by  which  she  set  up 
an  ordinance  of  January  27,  1902,  (amending  section  49  of 
a  former  ordinance,)  which  amended  section  is  as  follows: 
"  It  shall  not  be  lawful  for  any  person,  firm  or  corporation 
to  locate,  build,  construct  or  maintain  on  any  street  *  *  * 
in  any  block  in  which  two-thirds  of  the  buildings  on  both 
sides  of  the  street  are  used  exclusively  for  residence  pur- 
poses, any  building  for  a  *  *  *  blacksmith  shop  *  *  * 
without  the  written  consent  of  a  majority  of  the  property 
owners  according  to  frontage  on  both  sides  of  such  street 
or  alley.  Such  written  consent  shall  be  obtained  and  filed 
with  the  commissioner  of  buildings  before  a  permit  is  issued 
for  the  construction  or  keeping  of  such  building,  provided 
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that  in  determining  whether  two-thirds  of  the  buildings  on 
both  sides  of  the  street  are  used  exclusively  for  residence 
purposes,  any  building  fronting  upon  another  street  and 
located  upon  a  corner  lot  shall  not  be  considered."  The 
amendment  further  charged  that  the  frame  building  in 
question  was  used  exclusively  as  a  blacksmith  shop  and 
would  continue  to  be  used  as  such.*  On  August  28, 1902, 
the  master  filed  his  report  finding  the  material  allegations 
of  the  bill  not  proven  and  the  equities  of  the  cause  with  the 
defendants  and  recommending  a  dissolution  of  the  tem- 
porary injunction  and  dismissal  of  the  bill  for  want  of 
equity.  To  this  report  appellee  filed  objections  and  excep- 
tions which  were  sustained  by  the  court.  November  29, 
1902,  a  final  decree  was  entered  finding  the  allegations  of 
the  bill  to  be  substantially  true  concerning  the  location  and 
ownership  of  the  premises  mentioned  in  the  bill,  (except 
that  appellant  Patterson  was  found  to  be  the  owner  of  lot 
6  and  that  appellant  Nelson  had  leased  from  her  the  frame 
building  in  question  to  be  used  as  a  blacksmith  shop)  con- 
cerning the  character  of  the  buildings  and  improvements 
upon  the  respective  premises  and  the  eflfect  which  the  re- 
moval of  said  frame  building  to  and  upon  lot  6  would  have 
upon  the  neighborhood  and  the  buildings  of  appellee.  The 
decree  further  finds  that  the  ordinances  above  referred  to 
were  in  full  force  and  effect  at  the  time  of  the  filing  of  the  bill; 
that  the  application  filed  with  the  commissioner  of  public 
works  for  the  removal  of  the  frame  building  from  lot  2  to 
lot  6  was  not  signed  by  appellants,  or  either  of  them,  or 
their  agents,  and  does  not  state  fully  and  clearly  the  work 
contemplated  to  be  done  as  required  by  said  ordinances  and 
the  issuance  of  any  permit  to  appellants  would  be  unlawful 
and  contrary  to  said  ordinances;  that  said  frame  building 
had  been  damaged  and  injured  to  an  extent  greater  than 
fifty  per  cent  of  its  original  value  by  wear  and  tear  and  by 
the  action  of  the  elements  or  otherwise ;  that  the  same  had 
been  used  as  a  blacksmith  shop  long  before  the  tiling  of  the 
bill  and  that  appellant  Nelson  as  tenant  of  appellant  Pat- 
terson intends  to  operate,  and  conduct  such   shop  in   said 
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building  when  removed  to  and  upon  lot  6;  that  in  order  to 
build  and  maintain  a  blacksmith  shop  on  said  lot  6  it  be- 
came necessary,  under  said  ordinances,  that  appellants,  or 
one  of  them,  should  obtain  the  written  consent  of  a  ma- 
jority of  the  property  owners  according  to  the  frontage  on 
both  sides  of  Sheffield  avenue  between  Newport  and  Addi- 
son avenues,  and  that  such  consent  had  not  been  obtained 
nor  filed  with  the  commissioner  of  buildings  of  the  city  of 
Chicago;  that  the  frame  building  when  located  on  lot  6 
would  be  within  one  foot  of  each  of  the  north  and  south 
building  lines  of  said  lot. 

The  decree  finds  further  that  after  the  filing  of  the  bill,  and 
while  the  temporary  injunction  was  in  force,  said  frame 
building  was,  on  behalf  of  said  appellants,  removed  from 
lot  2  and  placed  upon  lot  6,  and  that  since  such  removal 
appellant  Nelson  has,  with  the  knowledge  and  acquiescence 
of  appellant  Patterson,  operated  and  conducted  a  black- 
smith shop  in  the  said  building,  now  located  on  lot  6.  By 
the  decree,  the  temporary  injunction  against  the  removal  of 
the  building  and  obtaining  a  permit  therefor  is  made  per- 
petual, and  appellants  are  also  enjoined  from  permitting 
the  building  to  remain  upon  lot  6,  and  are  ordered  and 
directed  to  remove  the  same  from  said  lot  within  fifteen 
daj^s.  The  decree  also  enjoins  appellants  from  operating  a 
blacksmith  shop  on  lot  6  without  first  obtaining  the  written 
consent  of  the  majority  of  the  property  owners  on  Sheffield 
avenue,  between  Newport  and  Addison  avenues,  according 
to  frontage  on  both  sides  of  Sheffield  avenue,  between 
Newport  and  Addison  avenues.  From  this  decree  the  pres- 
ent appeal  is  taken. 

BoLEN  &  Stewart,  for  appellants. 

A.  M.  Pence,  Morton  V.  Gilbert  and  O.  J.  C.  Wray, 
for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 
First.     The  decree  in  this  case   rests  upon  the  violation 
of  two  different  ordinances.     The  violation  of  either,  if  the 
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ordinance  be  valid  and  a  case  be  otherwise  made  out,  would 
be  suflBcient  basis  for  the  decree.  One  of  the  ordinances, 
being  amended  section  49,  quoted  in  full  in  the  preceding 
statement,  forbids  the  maintenance  of  a  blacksmith  shop  on 
any  street  **in  any  block  in  which  two-thirds  of  the  buildings 
on  both  sides  of  the  street  are  used  exclusively  for  residence 
purposes  ♦  *  *  without  the  written  consent,"  etc., 
**  provided  that  in  determining  whether"  said  two-thirds 
"are  used  exclusively  for  residence  purposes  any  building 
fronting  upon  another  street  and  located  upon  a  corner  lot 
shall  not  be  considered."  Lot  6,  upon  which  appellants 
were  about  to  remove  the  blacksmith  shop,  is  situated  in  a 
block  bounded  by  three  streets,  Clark  street  and  Sheffield 
and  Addison  avenues.  If  the  three  streets  be  all  considered, 
then  under  the  evidence  two-thirds  of  the  buildings  on 
both  sides  of  them  were  not  used  exclusively  for  residence 
purposes,  and  no  consent  of  a  majority  of  the  property 
owners  was  required,  and  the  ordinance  did  not  apply.  On 
the  other  hand,  if  Sheffield  avenue,  one  of  the  streets  upon 
which  the  lot  fronted,  be  alone  considered,  two-thirds  of 
the  buildings  on  both  sides  of  that  street  were  used  exclu- 
sively for  residence  purposes,  and  the  consent  of  a  majority 
of  the  property  owners  on  both  sides  of  the  street  was  re- 
quired, and  the  ordinance  did  apply.  It  is  not  denied  that 
there  was  no  consent  of  the  majority  last  mentioned. 

Upon  the  authority  of  Harrison  v.  The  People,  195  111.  466, 
it  is  contended  that  amended  section  49  should  be  so  con- 
strued as  to  require  the  consent  of  the  property  owners  only 
where  twothirdsof  the  buildings  in  the  block,  countingboth 
sides  of  all  the  streets  surrounding  it,  are  used  exclusively 
for  residence  pur|x>ses.  In  that  case  an  ordinance  provided 
that  applications  for  a  license  to  keep  a  dram-shop  should 
be  signed  "by  a  majority  of  the  property  owners  accord- 
ing to  the  frontage  on  both  sides  of  the  street  in  the  block 
upon  which  such  dram-shop  is  to  be  kept,"  and  it  was  held 
that  the  words  "on  both  sides  of  the  street,"  etc.,  meant 
"both  sides  of  each  street  surrounding  the  block  in  which 
the  dram-shop  was  to   be  kept."     The  ordinance  in  the 
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Harrison  case,  however,  did  not  contain  the  proviso  which 
the  one  before  us  does,  and  which  may  have  been  and  likely 
was  inserted  in  order  to  guard  against  the  construction 
sought  to  be  put  in  that  case  upon  the  word  "block." 
The  opinion  of  the  Supreme  Court  in  the  Harrison  case 
was  filed  February  21,  1902,  and  the  amended  section  with 
the  added  proviso  we  are  considering  was  passed  the  27th 
day  of  the  month  preceding.  Previously  the  trial  and 
Appellate  Courts  had  decided  that  it  was  sufficient  if  the 
application  for  the  license  was  signed  by  a  maj(»rity  of  the 
property  owners  on  both  sides  of  the  street  upon  which 
the  dram-shop  was  proposed  to  be  located,  thus  holding 
that  "block"  meant  simpl}'  a  part  of  a  street  and  not  a 
square.  The  proviso  expressly  excludes  "any  building 
fronting  upon  another  street,"  that  is,  upon  another  street 
than  the  one  where  it  is  proposed  to  locate  or  maintain  a 
blacksmith  shop.  In  our  opinion  the  Harrison  case^  &nj)ra^ 
does  not  control  this  one,  and  under  amended  section  49  no 
blacksmith  shop  can  be  maintained  on  any  street  in  any 
block  in  which  two-thirds  of  the  buildings  on  both  sides  of 
the  street  are  used  exclusively  for  residence  purposes  unless 
a  majority  of  the  property  owners  according  to  frontage 
on  both  sides  of  the  street  for  the  length  of  the  block  in 
which  the  blacksmith  shop  is  to  be  located  or  maintained 
consent  thereto. 

The  court  found  that  the  removal  of  the  shop  upon  lot  0 
would  injuriously  aflFect  the  property  of  appellee,  expose 
her  buildings  to  a  greater  danger  from  fire,  increase  the 
rate  of  insurance  thereon  about  ten  per  cent,  depreciate 
their  market  value  about  ten  per  cent,  and  lessen  their 
rental  value  about  ten  per  cent;  that  this  damage  and  in- 
jury is  irreparable  and  special  to  appellee.  These  findings 
bring  the  case  at  bar  within  the  rulings  in  Griswold  v. 
Brega,  160  111.  490,  and  57  App.  554,  where,  upon  a  similar 
state  of  facts,  a  perpetual  injunction  against  the  removal  of 
a  wooden  building  in  violation  of  a  city  ordinance  was  up- 
held. There,  as  here,  it  was  contended  that  a  mere  depre- 
ciation in  value  of  complainant's   profierty  and   greater 
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danger  from  fire  did  not  give  rise  to  a  nuisance  and  did  not 
constitute  an  irreparable  injury  justifying  the  interposition 
of  a  court  of  equity;  but  both  the  Appellate  and  Supreme 
Courts  held  otherwise,  although  they  were  dealing,  not 
with  a  frame  building  used  as  a  blacksmith  shop,  but  with 
a  "wooden  building"  merely. 

In  view  of  the  fact  that  appellee's  buildings  were  in 
process  of  erection  at  the  time  she  filed  her  bill  and  were 
not  finished  until  the  25th  of  July,  1902,  which  was  the  very 
day  when  sbe  closed  her  proofs  before  the  master,  the  com- 
plaint of  appellants  that  the  testin^ony  of  her  witnesses 
as  to  the  eflFect  of  locating  and  maintaining  the  blacksmith 
shop  alongside  of  her  buildings  is  "mere  opinion  of  what 
might  happen,"  and  should  therefore  be  disregarded,  is  not 
entitled  to  much,  if  any,  consideration.  If  the  argument 
be  sound,  then  appellee  was  bound  in  the  first  plaoe  to  offer 
no  objection  to  the  placing  of  the  obnoxious  structure  ad- 
jacent to  her  buildings,  and  also  to  permit  the  prosecution 
of  the  blacksmith  business  in  the  structure  for  a  sufficient 
length  of  time  to  enable  a  definite  ascertainment  of  the 
loss  and  injury  thereby  occasioned  to  her.  Had  she  done 
so,  she  would  have  been  charged  with  laches  or  estoppel  in 
pais,  and  probably  with  both.  In  the  very  nature  of 
things,  appellee  could,  under  the  existing  circumstances, 
offer  none  but  opinion  evidence  as  to  the  consequences  to 
her  of  the  threatened  acts  of  appellants;  and  what  those 
consequences  would  be  is  so  apparent  that  but  little  testi- 
mon}^  was  required.  Moreover,  in  this,  as  in  many  other  in- 
stances where  appellants  contend  that  the  findings  of  the 
decree  are  against  the  evidence  or  find  no  support  therein, 
it  is  a  sufficient  answer  that  according  to  the  recitals  of  the 
decree  the  cause  was  heard  upon  the  testimony  reported  by 
the  master,  and  "also  the  proofs  and  evidence  heard  in 
open  court"  without  objection.  What  these  proofs  so 
heard  were,  is  not  shown  by  a  certificate  of  evidence  or 
otherwise;  and  we  shall  therefore  presume  that  they  were 
of  such  a  character  as  to  warrant  the  facts  found  by  the 
court  in  its  decree. 


Digitized  by 


Google 


340  Appellate  Courts  of  Illinois. 

Vol.  114. J  Patterson  v.  Johnson. 

Being  of  opinion  that  appellants  were  clearly  guilty  of 
a  violation  of  the  ordinance  governing  the  removal  and 
maintenance  of  blacksmith  shops,  we  deem  it  unnecessary 
to  consider  the  questions  of  fact  and  law  growing  out  of 
the  finding  of  the  decree  that  they  were  also  guilty  of  a 
violation  of  the  ordinance  prohibiting  the  removal  of  a 
frame  building  injured  over  fifty  per  cent  of  its  original 
value,  and  the  erection  of  frame  buildings  nearer  than  one 
foot  to  any  line  of  the  lot  upon  which  the}'^  are  built. 

Second.  On  the  same  day  (June  2,  1902)  that  the  bill 
was  first  amended,  the  replication  was  filed  without  any 
rule  upon  the  defendants  to  demur,  plead  or  answer.  The 
second  amendment  was  filed  July  30,  1902,  simultaneously 
with  the  closing  of  the  proofs  before  the  master,  and  also 
without  any  rule  to  answer.  The  cause  was  referred  to 
the  master  July  11,  1902,  without  objection,  and  the  ordi- 
nances pleaded  in  both  amendments  w^ere  oflFered  and  re- 
ceived in  evidence  by  the  master,  also  without  objection, 
July  15,  1902.  It  thus  appears  that  the  cause  was  not  at 
issue  while  pending  before  the  master.  Apparently  to  cure 
this  irregularity,  appellee  obtained  an  order  on  appellants 
long  after  the  master  had  filed  his  report  to  answer  the 
amendments  to  the  bill  in  five  days.  Three  days  after  the 
entry  of  the  order  appellants  moved  to  set  it  aside,  which 
motion  was  denied,  and  on  the  same  day,  without  waiting 
for  the  expiration  of  the  rule  to  answer,  the  final  decree 
was  entered.  That  it  was  irregular  to  take  the  testimony, 
both  before  the  master  and  in  open  court,  without  a  formal 
joinder  of  issues,  is  not  and  cannot  be  denied.  But  the 
irregularity  did  appellants  no  harm  and  must  be  regarded 
as  waived  by  them.  They  made  no  objection  to  the  refer- 
ence to  the  master.  Both  parties,  at  the  hearing  before 
the  master  as  well  as  in  open  court,  treated  the  case  as 
at  issue.  No  objection  based  upon  the  want  of  issue 
joined  was  raised*  at  any  time.  The  ordinances  set  up  in 
the  amendments  were  received  without  objection.  Neither 
before  the  master  nor  the  court  did  appellants  at  any  time 
apply  for  a  continuance  on  the  ground  of  their  being  sur- 
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prised  by  the  subject-matter  of  the  amendments,  or  for  the 
purpose  of  obtaining  time  to  meet  the  same  by  additional 
proof. 

In  Miller  v.  Whittaker,  33  111.  387,  after  appellant  had 
filed  his  answer  to  the  bill,  appellee  amended  his  bill.  The 
cause  was  set  down  for  a  hearing  upon  the  bill,  answer, 
replication,  etc.,  by  consent  of  appellant.  The  Supreme 
Court  say:  "He  cannot  now  be  heard  to  complain  that 
he  was  not  required  to  file  a  new  answer,  lie  was  at 
liberty  to  file  a  new  answer,  but  the  complainant  was  not 
obliged  to  require  him  to  do  so.  1  Daniell's  Ch.  Pr.,  468." 
In  Jameson  v.  Conway,  5  Gil.  230,  it  was  insisted  that  the 
decree  must  be  reversed  because  no  replication  was  filed.  The 
court  says:  "The  present  cause  was  not  set  down  for  hear- 
ing on  bill  and  answer,  but  it  was  submitted  without  objec- 
tion on  the  pleadings  and  proofs;  both  parties  participated. 
They  treated  the  cause  as  if  it  was  at  issue  and  it  was  so 
beard  and  decided  by  the  court.  Under  such  circumstances  it 
is  too  late  to  urge  the  objection  in  this  court."  In  Long  v. 
Fox,  100  111.  50,  the  court  says :  "If  plaintiffs  in  error  desired 
to  answer  they  should  at  least  have  made  application  to  do 
so  at  the  time  of  the  rendition  of  the  decree.  Before  that 
time  they  had  the  right  to  do  so  without  leave;  but  not 
having  done  so,  and  sitting  quietly  by  and  allowing  the 
decree  to  go  without  asking  an  extension  of  time  to  answer, 
or  even  calling  the  attention  of  the  court  to  the  fact  that 
there  was  a  demurrer  on  file  not  passed  upon,  or  in  any 
other  manner  attempting  to  raise  the  question  in  the  court 
below,  we  hold  that  it  is  now  too  late  to  raise  it  here  for 
the  first  time.  The  hearing  proceeded  and  the  case  was 
treated  by  both  parties  as  though  the  issues  were  properly 
made  up,  and  they  cannot  now  be  heard  to  saj^  they  were 
not  made  up."  In  Downey  v.  O'Donnell,  92  111.  561,  the 
court  says:  "On  the  hearing  the  court  allowed  appellees 
to  amend  their  bill,  and  this  ruling  is  relied  upon  as  error. 
This  objection  is  fully  met  by  section  37,  chapter  22,  Re- 
vised Statutes,  187*^,  p.  202,  which  is  broad  enough  to  allow 
the  amendment.    Had   appellant    been  surprised  at  the 
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character  of  the  amendment,  and  if  the  amendment  was 
such  that  he  was  not  then  prepared  for  trial,  it  was  his 
right  under  the  statute  to  have  applied  for  and  obtained  a 
continuance.  But  no  application  of  this  character  was 
made,  and  as  the  statute  authorized  such  amendment  the 
court  did  right  in  allowing  it."  In  Koch  v.  Roth,  150  111. 
217,  the  court  says:  "In  the  present  case  the  decree  re- 
cites that  the  leave  to  amend  the  bill  was  granted  against 
the  objection  of  the  defendants,  but  they  were  given  leave 
to  file  an  amended  answer,  and  it  nowhere  appears  that 
any  exception  was  taken  to  the  ruling  of  the  court  over- 
ruling the  objection,  or  that  any  suggestion  was  made  of 
surprise,  or  of  the  necessity  of  a  continuance.  There  is 
nothing  in.the  record  to  show  that  the  defendants  were  in 
any  way  injured  or  prejudiced  by  the  action  of  the  court, 
and  it  cannot  therefore  be  said  that  there  was  any  abuse  of 
discretion  or  error  in  permitting  the  amended  bill  to  be 
filed."     Benepe  v.  Meier,  75  111.  App.  561. 

Appellants  were  in  no  way  injured  by  the  entry  of  the 
final  decree  before  the  expiration  of  the  rule  to  answer. 
Under  the  practice  in  this  state  as  above  shown  and  the 
condition  of  the  record  before  us,  they  could  not  have 
justly  complained  if  no  rule  whatever  had  been  entered. 
Appellants  took  a  hostile  attitude  to  the  rule  by  moving  to 
set  it  aside,  and  they  cannot  now  be  heard  to  complain  that 
they  did  not  get  what  they  did  not  want. 

Third.  The  bill  as  originally  framed  was  predicated 
upon  an  ordinance  which  forbids  the  removal  of  a  frame 
building  "not  damaged  more  than  fifty  per  cent  of  its 
original  value"  except  upon  certain  conditions  alleged  not 
to  have  been  complied  with,  but  expressly  excepts  from  its 
operation  "  the  case  of  any  person  removing  a  building 
upon  his  own  premises."  Appellee  endeavored  to  bring 
herself  within  the  terms  of  this  ordinance  by  alleging  in 
her  bill  that  the  lot  upon  which  the  building  in  question 
stood  belonged  to  one  of  the  appellants  and  that  the  lot  to 
which  it  was  about  to  be  removed  belonged  to  the  other. 
When  it  appeared,  however,  that  both  lots  belonged  to  the 
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same  appellant,  she  amended  her  bill,  first,  by  pleading  an 
ordinance  which  prohibits  absolutely  the  removal  of  "any 
frame  building  which  has  been  injured  more  than  fifty  per 
cent  of  its  original  value,"  and  secondly,  by  pleading  the 
ordinance  regulating  the  removal  of  blacksmith  shops. 
Appellants  insist  that  by  these  amendments  appellee  based 
her  right  to  relief  on  a  new  ground  repugnant  to  and  in- 
consistent with  the  ground  for  relief  relied  on  in  the  ori«:- 
inal  bill.  In  this  contention  we  cannot  concur.  The  ordi- 
nance first  pleaded  treats  of  buildings  damaged  up  to  fifty 
per  cent,  and  the  second  one,  of  those  damaged  over  fifty 
per  cent.  The  original  bill  alleged  that  the  building  in 
question  was  damaged  over  fifty  per  cent  and  the  same  al- 
legation was  appropriate  to  show  a  violation  of  the  second 
ordinance.  But  even  if  there  be  such  repugnancy  and  in- 
consistency as  claimed,  we  see  no  objection  to  the  course 
pursued  by  the  court  in  allowing  the  amendments.  Under 
section  37  of  the  Chancery  Act  "  the  court  *  *  *  may 
permit  the  parties  to  amend  their  bills  *  *  *  on  such 
terms  as  the  court  may  deem  proper."  The  discretion  thus 
vested  in  the  court  was  properly  exercised.  Nothing  would 
have  been  gained  by  either  party  if  leave  to  amend  had 
been  refused, and  appellee  had  been  compelled  to  file  a  new 
bill  and  incur  unnecessary  costs  and  expenses.  In  Papin  v. 
Goodrich,  103  111.  94,  the  bill  as  first  filed  prayed  for  spe- 
cific performance  of  a  contract,  but  by  an  amendment 
prayed  for  its'  cancellation.  The  amendment  was  held 
proper,  the  court  observing  that  "  the  defendants  had  no 
vested  rights  in  the  phraseology  or  form  of  the  bill,"  and 
citing  Jefferson  v.  Kennard,  77  111.  246. 

The  original  bill  was  sworn  to,  but  the  second  amend- 
ment to  it  was  not,  for  which  reason,  it  is  argued  that  it 
should  not  have  been  allowed.  That,  ordinarily,  in  such  a 
case  the  amendment  should  also  be  verified,  has  frequently 
been  held.  Gregg  v.  Brower,  C7  III.  525;  Jones  v.  Kenni- 
cott,  83  111.  484;  High  on  Injunctions,  2nd  ed.,  sec.  1592. 
But  we  apprehend  the  true  meaning  and  object  of  the  rule 
to  be  that  in  cases  where  an  injunction  issues  upon  a  bill 
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and  it  becomes  necessary  to  amend  the  same,  the  injunction 
will  not  be  continued  in  force  unless  the  chancellor  can  see 
from  a  sworn  amendment  that  it  should  be  allowed  with- 
out prejudice  to  the  injunction.  la  the  case  at  bar  no  such 
question  is  raised.  That  the  rule  requiring  verification  of 
the  amendment  is  not  a  rigid  and  unbending  one  appears 
from  Gregg  v.  Brower,  nupra^  cited  by  appellants,  where, 
notwithstanding  the  rule  was  not  adhered  to,  and  although 
in  the  language  of  the  court  '*  the  amendment  was  material, 
changing  or  rather  adding  to  the  liability  of  the  appellant," 
yet  the  decree  was  affirmed.  Mason  v.  Bair,  33  111.  194, 
was  a  bill  for  specific  performance  and  to  enjoin  the  prose- 
cution of  an  action  of  ejectment,  and  it  was  held  not  to  be 
error  to  allow  an  amendment  to  the  bill  after  replication 
filed  and  the  cause  submitted  on  the  evidence,  the  court 
saying:  "Such  amendments  are  allowed  in  furtherance 
of  justice.  They  are  within  the  discretion  of  the  chancel- 
lor, and  unless  it  appears  that  an  amendment  has  worked 
injustice  or  great  hardship  to  the  defendant,  the  exercise 
of  the  discretion  will  not  be  controlled."  In  Marble  v. 
Bonhotel,  35  111.  240,  where  the  bill  was  also  verified,  the 
court  laid  down  the  same  rule,  and  added  that  while  the 
complainant  is  estopped  from  so  amending  his  bill  as  to 
contradict  facts  which  he  has  positively  sworn  to  be  true 
unless  he  can  clearly  show  that  the  statement  was  made  in 
mistake,  yet  when  the  amendment  only  enlarges  and  am- 
plifies the  statement  or  states  additional  facts  (and  such  is 
the  nature  of  the  amendment  under  consideration)  it  is 
properly  allowed.  When  the  chancellor  allowed  the 
amendment,  the  subject-matter  of  it  .had  been  already 
proven  before  the  master,  and  it  was  not  necessary  that  it 
should  be  further  verified.  Bauer  Grocer  Co.  v.  Zelle,  172 
111.  407.  Besides,  if  on  the  final  hearing  the  complainant 
shows  himself  to  be  entitled  to  an  injunction  the  court  will 
grant  it  to  him  although  the  bill  is  not  sworn  to.  Haw- 
kins v.  Hunt,  14  111.  44;  Shobe  v.  Luff,  66  111.  App.  426. 

Appellants  are  in  error  in  asserting  that  the  bill  and  the 
amendments  did  not  charge  a  threatened  violation  of  the 
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blacksmith  shop  ordinance.  It  was  expressly  alleged  that 
a  blacksmith  shop  had  been  maintained  on  lot  2  and  that 
appellants  intended  and  were  about  to  move  the  same  to 
and  upon  lot  6  and  there  "  will  continue  to  use  said  build- 
ing as  a  blacksmith  shop." 

Finally,  it  is  urged  that  the  decree  is  *•' inconsistent  and 
contradictory  of  itself."  If  such  be  the  case,  it  would  fur- 
nish no  reason  why  it  should  be  reversed,  unless  the  incon- 
sistency amount  to  legal  error.  That  has  not  been  shown. 
An  error  in  logic  is  not  necessarily  an  error  in  law.  Nor 
have  we  been  able  to  discover  any  inconsistency  or  self- 
contradiction. 

The  decree  will  be  affirmed. 

Affirmed, 


ITTT"  345 
a213s  545| 


Chicago  Terminal  Transfer  Railroad  Company  v.  Pat- 
ricia H.  O'Donnell,  Administrator,  etc. 
Gen.  No.  114B4. 

1.  Trespasser— tc^Ti  persoji  is  not.  Held,  under  the  particular  facts 
of  this  case,  that  the  plaintiff  was  not  a  trespasser. 

2.  Passenger— tr/io  is  not.  A  laborer  employed  by  a  railroad  com- 
pany to  work  in  connection  with  a  train  of  care  under  an  arranfi;ement 
by  which  he  was  to  be  taken  to  his  work  in  the  morning  and  conveyed 
home  every  night  in  such  care  free  of  charge,  is  not  a  passenger  nor  en- 
titled to  protection  as  such,  but  is  to  be  regarded  as  the  servant  of  the 
company  during  the  entire  interval  and  bound  in  that  capacity  to  ren- 
der aid  if  necessai-y  in  promoting  the  passage  of  the  train  in  either  direc- 
tion. But  to  such  a  person  the  railroad  company  owes  the  duty  to 
exercise  ordinary  care  and  to  notify  him  of  the  lovvness  of  the  viaduct 
and  the  danger  liable  to  arise  therefrom  to  a  man  riding  on  the  top  of 
one  of  its  box  care,  unless  such  danger  was  so  obvious  and  apparent  as 
to  dispense  with  the  necessity  of  notice. 

3.  Opinion— U7fe€7i  question  calls  for.  An  objection  16  a  question  as 
to  whether  or  not  there  was  any  room  in  a  car  for  other  men  besidts 
those  who  got  in,  is  properly  sustained  in  that  the  question  calls  for  a 
matter  of  opinion;  the  proper  form  would  have  been,  was  there  any 
vacant  or  unoccupied  space  in  the  car. 

4.  RiDiNO  UPON  TOP  OP  CJLR—when,  not  contributory  negligence.  It 
will  not  be  presumed  as  a  matter  of  law  that  the  train  employees  are 
unauthorized  to  permit  a  pereon  to  ride  upon  the  top  of  a  railroad  car. 
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5.  Burden  op  proof— /o  establish  knowledge  of  davger.  The  burden 
of  proof  is  not  upon  the  plaintiff  to  establish  that  his  intestate  did  not 
have  knowledge  of  the  want  of  space  between  a  viaduct  and  the  top  of 
the  car  upon  which  he  was  riding  to  permit  him  to  stand  upon  the  run- 
ning board  of  such  car  and  safely  pass  beneath  such  viaduct. 

6.  Death  caused  by  wrongful  act— mVio  entitled  to  recover  for. 
The  administrator  of  the  deceiused  is  the  only  person  entitled  to  recover 
damages  for  the  death  of  such  deceased  caused  by  the  wrongful  act  of 
the  defendant. 

7.  Vkkdict — when,  not  e^reessive.  In  an  action  for  death  caused  by 
alleged  wronpjful  act,  a  verdict  of  ^o.OO.)  is  not  excessive  where  it  ap- 
pears that  the  deceased  at  the  time  of  his  death  was  about  eij^htecn 
years  of  age,  was  proficient  in  the  English  languas:e.  had  attended  night 
schools  and  was  "a  very  good  boy,"  and  left  him  surviving  a  brother, 
eight  yeai*s  of  age,  and  a  sister,  aged  twenty-two,  who  lived  with  his 
mother,  to  whom  he  gave  all  his  earnings. 

Action  on  the  case  for  death  caused  by  alleged  wron.f^ful  act.  Appeal 
from  the  Superior  (Jourt  of  Cook  County;  the  Hon.  Joseph  E.  Gary, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1903.     Affirmed.     Opinion  filed  June  3,  1904. 

Jesse  B.  Barton,  for  appellant. 

GicMMii.L,  Barnhart  &  FoELL,  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  is  an  ap])eal  from  a  judgment  for  $5,(100,  recovered 
by  appellee  a^^ainst  apj^ellant,  for  the  alle^red  negligent 
killing  of  apjieliee's  intestate,  Frank  DiAddario. 

The  deceased  (hereinafter  called  "  Frank  ")  was  eighteen 
and  a  half  years  old  and  working  for  appellantas  an  unskilled 
laborer  on  its  tracks.  He  lived  with  his  mother  and  younger 
brother  at  the  house  of  a  friend  whose  wife  was  in  Europe. 
Frank's  mother  was  the  housekeeper.  He  earned  from  Si 2 
to  $15  a  week  and  gave  all  his  earnings  to  his  mother. 
He  was  killed  July  29,  1898,  by  his  head  coming  in  contact 
with  a  viaduct  over  appellant's  tracks  at  Halsted  street  in 
Chicago  while  riding  on  the  top  of  a  box  freight  car  going 
east.  Frank  commenced  working  for  a})pellant  fourteen 
days  before  his  death  but  during  that  time  was  actually  at 
work  only  eleven  days.  Each  morning,  with  the*'gan<r" 
of  which  he  was  itmemher,  he  was  conveyed  on  a  passenger 
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train  of  appellant's  from  Halsted  street  to  Western  avenue 
and  returned  in  the  same  way  in  the  evening,  except  on 
the  day  of  the  accident.  The  station  at  Ilalsted  street  is 
just  east  of  the  viaduct,  and  the  local  passenger  trains  stop 
there.  On  July  29  Frank  rode  as  usual  in  a  passenger 
train  from  Halsted  street  to  Western  avenue,  and  from 
there  the  entire  gang,  consisting  of  thirty-five  men  and  a 
foreman,  together  with  ten  or  twelve  men  of  another  gang, 
proceeded  south  to  Tracey  avenue,  or  103rd  street,  whei*e 
they  worked  during  the  day.  Between  5:20  and  6:00  o'clock 
in  the  evening  an  engine  pulling  one  box  freight  car  was 
sent  by  appellant  for  the  men,  and  the  evidence  tends  to 
show  that  they  were  told  by  the  foreman  to  get  into  the  car 
and  put  their  tools  inside.  After  starting,  the  c^r  went 
north  to  Western  avenue  and  thence  east  to  Halsted  street. 
Most  of  the  men  were  inside,  but  Frank  and  three  to  seven 
other  laborers,  and  the  brakeman  and  a  friend  of  his,  rode 
on  the  top  of  the  car.  The  laborers  sat  on  the  running 
board  which  ran  the  length  of  the  car  in  the  middle,  be- 
tween the  two  sides.  In  going  east  the  car  i  assed  under 
two  viaducts  before  reaching  the  one  at  Halsted  street. 
The  smoke  from  the  locomotive  which  was  immediately 
ahead  of  the  car  blew  back  over  it  and  obscured  the  via- 
ducts from  view.  The  distance  between  the  running  board 
and  the  lower  side  of  the  roof  of  the  viaduct  at  Halsted 
street  was  four  feet  and  seven  inches.  As  the  car  neared 
the  viaduct  Frank  raised  himself  from  the  running  board 
into  a  standing  or  nearly  a  standing  position  and  w^as  struck 
by  the  viaduct  and  killed.  He  was  the  only  one  injured. 
So  far  as  the  record  shows  this  was  the  only  time  when  ho 
rode  on  the  top  of  a  car  under  the  viaduct,  and  he  had  not 
been  warned  by  appellant  of  the  short  distance  between 
the  viaduct  and  the  top  of  the  car,  or  of  the  danger  in 
standing  up,  and  he  had  no  knowledge  of  the  distance  or 
of  the  danger,  unless  such  knowledge  is  to  be  imputed  to 
him  from  the  fact  that  the  viaduct  was  visible  from  the 
point  where  he  boarded  the  train  in  the  morning  and 
alighted  from  it  in  the  evening. 
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It  has  been  decided  under  circumstances  similar  to  the 
foregoing  that  a  laborer  employed  by  a  railroad  company 
to  work  in  connection  with  a  train  of  cars  under  an  arrange- 
ment by  which  he  was  to  be  taken  to  his  work  in  the  morn- 
ing and  conveyed  home  every  night  in  such  cars  free  of 
charge,  is  not  a  passenger,  nor  entitled  to  protection  as 
such,  but  is  to  be  regarded  as  the  servant  of  the  company 
during  the  entire  interval,  and  bound  in  that  capacity  to 
render  aid  if  necessary  in  promoting  the  passage  of  the 
train  in  either  direction.  Russell  v.  R.  R.  Co.,  17  N.  Y. 
134;  Vick  v.  R.  R.  Co.,  95  N.  T.  267;  McQueen  v.  R.  R, 
Co.,  30  Kan.  689.  Holding  this  to  be  the  law,  as  we  are  dis- 
posed to  do,  it  was  still  appellant's  duty  to  exercise  ordi- 
nary care  in  conveying  the  deceased  to  and  from  his  home 
and  to  notify  him  of  the  lowness  of  the  viaduct  and  the 
danger  liable  to  arise  therefrom  to  a  man  riding  on  the  top 
of  one  of  its  box  cars,  unless  such  danger  was  so  obvious 
and  apparent  as  to  dispense  with  the  necessity  of  notice. 
C,  M.  &  St.  P.  R.  R.  Co.  V.  Carpenter,  56  Fed.  453.  In 
that  case,  the  court,  while  speaking  of  overhead  bridges  or 
other  overhanging  structures  adjacent  to  the  tracks  of  rail- 
road companies,  said :  "  We  think  the  exercise  of  ordinary 
care  requires  of  a  company  some  warning,  either  verbally  or 
by  whiplashes,  to  any  of  those  persons  who  in  the  discharge 
of  their  duties  are  liable  to  sustain  injury  in  consequence  of 
such  structures."  It  is  not  denied  that  appellant  gave  no 
warning  of  the  lowness  of  the  viaduct  to  the  deceased  or 
the  other  laborers  except  in  the  shape  of  tell-tales  or  whip- 
lashes placed  a  short  distance  west  of  the  viaduct.  But  it 
does  .not  appear  that  the  deceased  understood  their  signifi- 
cance as  a  danger  signal,  or  might  be  presumed  to  have 
understood  it  from  any  general  public  knowledge  on  that 
subject. 

The  jury  found  that  he  was  in  the  exercise  of  ordinary 
care  for  his  own  safety,  and  we  are  not  inclined  to  disturb 
their  finding.     There  is  evidence  tending  to  show  that  the  ^ 
inside  of  the  car  was  crowded  with  men  and  tools  so  that 
there  was  no  room  left  for  more,  and  for  that  reason  the 
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deceased  and  a  few  other  laborers  climbed  and  rode  upon 
the  top,  which  they  did  without  any  objection  from  appel- 
lant's employees  in  charge  of  the  train.  When  he  came 
near  to  the  place  where  he  was  in  the  habit  of  alighting  he 
arose,  presumably  with  a  view  of  getting  ready  for  descend- 
ing. He  was  riding  on  the  top  of  the  car  for  the  first  time, 
and  the  smoke  of  the  engine  immediately  in  front  of  him 
concealed  from  him  the  danger  of  his  position.  The  fact 
that  he  would  not  have  been  injured  if  he  had  not  arisen 
is  not  controlling  or  decisive  upon  the  question  of  contribu- 
tory negligence.  It  was  simply  a  circumstance  to  be  con- 
sidered with  all  the  others. 

The  court  sustained  an  objection  to  a  question  whether 
there  was  any  more  room  in  the  car  for  other  men  besides 
those  who  got  in.  That  was  calling  for  a  matter  of  opin- 
ion. The  question  should  have  been,  was  there  any  vacant 
or  unoccupied  space  in  the  car. 

The  refusal  of  the  instruction  that  there  could  be  no 
recovery  if  the  deceased  was  riding  on  the  top  of  the  car 
"  without  the  permission  and  authority  of  the  defendant," 
was  proper.  What  proof  there  was,  tended  to  show  such 
permission  and  authority,  and  there  was  none  to  the  con- 
trary. Deceased  was  not  a  trespasser.  Another  instruc- 
tion was  properly  refused  because  by  it  the  court  was  asked 
to  tell  the  jury  as  a  matter  of  law  that  "  neither  a  conduc- 
tor nor  a  brakeman  npr  a  section  foreman  is  presumed  to 
have  authority  to  permit  any  person  *  *  *  to  ride  or 
to  be  on  the  top  of  a  box  freight  car  while  in  motion." 
Other  refused  instructions  were  so  drawn  as  to  submit  to 
the  jury  the  question  of  the  deceased's  knowiedge  of  the 
want  of  sufHcient  space  between  the  viaduct  and  the  top  of 
the  car.  There  was  an  utter  want  of  proof  of  such  knowl- 
edge on  his  part.  Still  another  instruction  imposed  upon 
appellee  the  burden  of  proving  that  his  intestate  did  not 
have  this  knowledge,  and  could  not  have  had  it  by  the  exer- 
cise of  ordinary  care.  That  was  clearly  matter  of  defense. 
C.  &  E.  I.  R.  R.  Oo.'  V.  Hines,  132  111.  161. 

Another  refused  instruction  was  framed  upon  the  theory 
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that  the  deceased's  mother  (his  father  being  dead),  and  not 
appellee  as  administrator,  was  entitled  to  what  he  would 
have  earned,  had  he  lived,  from  the  time  of  his  death  until 
he  became  of  age,  and  that  therefore  appellee  could  not 
recover  these  earnings.  Such  is  not  the  law.  The  right  of 
a  father  (or  if  he  is  dead,  the  mother)  to  maintain  an  action 
for  the  death  of  their  child  did  not  exist  at  common  law,  but 
rests  upon  statutory  provisions.  Shedd  v.  Moran,  10  Brad. 
618. 

At  the  time  of  his  death  the  deceased  was  eighteen  years 
and  five  months  old.  His  father  was  dead.  He  had  a 
brother  eight  years  old,  a  sister  twenty-two,  and  lived  with 
his  mother,  to  whom  he  gave  all  he  earned.  He  was  pro- 
ficient in  the  English  language,  had  attended  night  schools 
in  this  city,  and  was  called  by  the  witnesses  "  a  very  good 
boy."  Under  these  circumstances  the  judgment  cannot  be 
regarded  as  excessive.  Bradley  v.  Sattler,  54  111.  App.  504; 
C.  &  P.  St.  Ky.  Co.  V.  Boyd,  95  111.  App.  510. 

The  judgment  is  affirmed. 

Affirmed. 


Chicago   City    Bailway    Company  t.  John    B.    Hath, 
Administrator,  etc. 

Gen.  No.  11,181. 

1.  Collision— /orm  of  instruction  pertaining  to,  approved.  An 
instruction  as  follows:  **If  the  jury  believe  from  the  evidence  that 
Charles  Rietzl,  while  riding  on  the  footboard  of  the  defendant  Chicago 
City  Railway's  car  in  question,  was  injured  by  reason  of  a  wagon  com- 
ing in  contact  with  the  side  of  the  said  car,  and  if  the  jury  further  be- 
lieve from  the  evidence  that  the  servants  in  charge  of  said  car,  under 
all  the  circumstances  shown  by  the  evidence,  could  not  have  avoided 
the  collision  between  the  said  wagon  and  the  said  car  by  the  exercise  of 
the  highest  degree  of  care  and  caution  reasonably  consistent  with  the 
practical  operation  of  said  car,  and  if  the  jury  further  believe  from  the 
evidence  that  the  said  collision  was  caused  by  the  swinging  or  turning 
of  said  wagon  after  the  front  of  the  car  had  passed  it,  so  that  some  part 
of  said  wagon  swung  into  or  struck  against  the  side  of  said  car  and 
caused  the  injury  complained  of,  then  the  jury  should  find  the  defend-^ 
ant,  Chicago  City  Railway  Company,  not  guilty,"—  held  good. 
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2.  Undue  prominence— niZc  that  instructions  must  net  givCj  to 
jHirticular  theory.  This  rule,  however,  is  subject  to  the  one  that  each 
party  to  a  cause  is  entitled  to  instructions  hypothetically  outlining  the 
evidence  and  state  of  the  case  upon  which  he  relies  for  obtaining  a 
verdict,  and  directing  the  jury  to  find  for  the  party  in  whose  favor  they 
find  the  facts  constituting  either  the  cauiW  of  action  or  the  defense. 

8.  Arguments  of  counsel— w/j a/  improper  by  way  of.  In  a  suit  to 
recover  damages  for  alleged  negligence  in  killing,  language  as  follows  : 
**  There  is  no  recompense  that  can  in  any  way  compensate  a  father  or 
parent  for  the  loss  of  a  child.  There  is  no  money,  nothing  under  the 
sun,"— is  improper,  prejudicial  and  ground  for  new  trial. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon .  Marcus  Kavanagh, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1903.     Reversed  and  remanded.    Opinion  filed  June  3,  1904. 

William  J.  Hynes,  James  W.  Duncan  and  C.  LeRoy 
Brown,  for  appellant;  Mason  B.  Starring,  of  counsel. 

Gemmill  &  FoELL,  for  appellee. 

Mu.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  for  $3,800,  recovered 
by  appellee  against  appellant  for  its  alleged  negligent  kill- 
ing of  Charles  A.  Rietzl,  a  boy  fourteen  years  old,  who, 
while  riding  on  the  east  foot-board  of  appellant's  north- 
bound electric  car  on  Clark  street,  near  Fourteenth,  in  Chi- 
cago, was  thrown  to  the  ground  and  killed  in  consequence 
of  a  collision  between  said  car  and  a  truck  wagon  of  the 
Joseph  Stockton  Company. 

The  declaration,  as  amended,  charged  that  by  reason  of  the 
negligence  of  appellant  in  managing  and  operating  its  car 
at  a  careless  and  reckless  rate  of  speed,  and  of  the  negli- 
gence of  the  Stockton  Company  in  driving  its  truck  wagon 
and  a  team  of  horses  attached  thereto,  the  deceased  \\;as 
caught  between  the  car  and  the  wagon  and  knocked  from 
the  car,  and  so  injured  that  he  died  therefrom  three  days 
later.  The  jury  found  the  Joseph  Stockton  Company  not 
guilty,  and  assessed  damages  against  appellant  at  $5,000, 
from  which  the  court  required  a  remittitur  of  $1,200. 

The  deceased  and  another  boy  of  the  same  age  got  upon 
appellant's  car  about  a  mile  south  of  the  place  of  the  acci- 
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dent  and  remained  standino;  upon  the  east  foot-board  until 
the  car,  proceeding  northward,  came  near  Fourteenth  street 
which  runs  into  Clark  from  the  east,  but  does  not  cross  it. 
Before  the  car  reached  the  corner  of  the  two  streets,  the 
driver  of  the  wagon,  going  west  on  Fourteenth  street, 
turned  soutli  into  Clark.  Appellant's  proof  tended  to  show 
that  the  driver  turned  into  the  clear  space  between  the 
north-bound  track  and  the  east  sidewalk  and  drove  south 
until  he  met  the  car;  that  he  did  not  drive  upon,  and  kept 
clear  of  the  tracks  altogether;  that  the  wagon  passed  in 
safety  the  extreme  front  of  the  car,  but  that  immediately 
afterwards  the  driver  swung  his  horses  to  the  east  in  order 
to  enter  a  freight  house  there  located,  and  in  consequence 
thereof  the  rear  end  of  the  wagon  was  turned  to  and  struck 
the  car  and  knocked  both  the  deceased  and  his  companion 
from  the  foot-board.  On  the  other  hand,  appellee's  proof 
tended  to  show  that  the  wagon,  after  entering  Clark  street, 
was  driven  upon  and  over  appellant's  tracks  on  that  street, 
first  in  a  southwesterly  and  then  in  a  southerly  direction 
and  made  a  semi-circle  by  turning  eastward  to  get  into  the 
freight  house;  that  while  the  wagon  was  turning  and  the 
horses  facing  southeast,  the  car  struck  the  i-ear  end  of  the 
wagon  which  was  still  on  the  north-bound  track;  that  the 
impact  was  slight  and  the  car  and.  wagon  soon  separated, 
but  the  wagon  was  pushed  aside  by  the  car  and  then  brushed 
along  its  east  side,  sweeping  the  bo3'^s  from  the  foot-board. 
Such  being  the  evidence,  appellant  requested  the  follow- 
ing instruction,  which  was  refused : 

"If  the  jurj'^  believe  from  the  evidence  that  Charles 
Rietzl,  while  riding  on  the  foot-board  of  the  defendant 
Chicago  City  Railway's  car  in  question,  was  injured  b}' 
reason  of  a  wagon  coming  in  contact  with  the  side  of  the 
said  car,  and  if  the  jury  further  believe  from  the  evidence 
that  the  servants  in  charj^e  of  said  car,  under  all  the  circum- 
stances sjjown  by  the  evidence,  could  not  have  avoided  the 
collision  between  the  said  wagon  and  the  said  car  by  the 
exercise  of  the  highest  degree  of  care  and  caution  reason- 
ably consistent  with  the  practical  operation  of  said  car, 
and  if  the  jury  further  believe  from  the  evidence  that  the 
said  collision  was  caused  by  the  swinging  or  turning  of  said 
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wagon  after  the  front  of  the  car  had  passed  it,  so  that  some 
part  of  said  wagon  swung  into  or  struck  against  the  side  of 
said  car  and  caused  the  injury  complained  of,  then  the  jury 
sliould  11  nd  the  defendant,  Chicago  City  Kail  way  Com- 
pany, not  guilty." 

The  only  objection  pointed  out  to  this  instruction  is  that 
it  singles  out  and  renders  unduly  prominent  appellant's 
theory  of  the  manner  in  which  the  collision  was  brought 
about  and  the  accident  happened.  While  it  is  the  well- 
settled  and  long-established  rule  that  an  instruction  should 
not  single  out  and  call  the  attention  of  the  jury  to  one 
alleged  fact  more  than  to  another,  yet  this  rule  is  subject 
to  another  one,  that  each  party  is  entitled  to  an  instruction 
hypothetically  outlining  the'evidence  and  state  of  the  case 
upon  which  he  relies  for  obtaining  a  verdict,  and  directing 
the  jury  to  find  for  the  party  in  whose  favor  they  find  the 
facts  constituting  either  the  cause  of  action  or  the  defense. 
"An  instruction  may  properly  embody  the  theory  of  the 
party  asking  it.  It  is  not  error  for  the  court  at  the  request 
of  the  party  to  state  his  theory  upon  which  the  case  is 
tried,  and  then  announce  the  law  applicable  to  such  theory." 
Pennsylvania  Co.  v.  Backes,  133  IlL  255.  In  Frame  v. 
Badger,  79  111.  441,  after  giving  very  weighty  reasons  why 
*'  it  is  unfair  to  select  isolated  portions  of  the  evidence  and 
give  them  prominence  by  calling  the  attention  of  the  jury 
especially  to  them,"  the  court  expressly  add  :  "  The  court 
should  always  instruct  that  if  the  facts  averred  in  the  issue 
are  proved,  reciting  them,  then  they  should  find  for  tlie 
party  in  whose  favor  they  shall  find  the  facts,  or  if  either 
party  holding  an  affirmative  fails  to  prove  the  affirmative 
facts,  the  jury  may  be  told  that  if  they  so  find  they  should 
find  against  him."  In  C,  B.  &  Q.  E.  K.  Co.  v.  Catnper, 
199  111.  569,  although  an  instruction  had  been  given  which 
stated  in  a  general  way  the  doctrine  of  assumed  risk  as  be- 
tween master  and  servant  and  directed  a  verdict  of  not 
guilty  if  the  jury  believed  that  the  injury  was  the  result  of 
one  of  the  risks  ordinarily  incident  to  the  work  in  which 
the  servant  was  engaged,  yet  the  judgment  in  favor  of  the 
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plaintiff  was  reversed  because  of  the  refusal  to  give  a  more 
specific  instruction  on  the  same  point  asked  by  defendant, 
the  Supreme  Court  saying  (p.  577) :  "  The  instruction 
given  was  mainly  abstract  and  wholly  general  in  its  char- 
acter, and  did  not,  as  the  other  would  have  done,  direct  the 
attention  of  the  jury  to  the  real  issue  on  which  their  verdict 
would  have  to  be  based  and  to  the  evidence  under  that 
issue."  This  is  precisely  what  the  instruction  refused  in  the 
caseat  bar  would  have  done.  It  was  not  covered  by  any 
other  given  instruction,  and  we  cannot  say  that  it  was  not 
harmful  error  to  refuse  it.  C.  &  A.  R.  R.  Co.  v.  Harrington, 
192  111.  9,  24;  W.  C.  St.  R.  R.  Co.  v.  Kautz,  89  III.  App.  309. 

In  his  closing  address  to  the  jury,  counsel  for  plaintiff 
used  language  which  we  regard  as  inflammatory  and 
strongly  calculated  to  deprive  the  jurors  of  that  calmness 
of  judgment  and  freedom  from  passion  and  prejudice  which 
should  mark  and  permeate  their  deliberations.  Thus  he 
said  :  "  If  every  man,  woman  or  child  who  ride  upon  the 
foot-boards  in  Chicago  are  taking  their  lives  in  their  hands, 
and  this  company  can  come  into  court  and  say  '  We  are  not 
liable ' " — here  there  was  an  objection,  and  the  court  said  : 
"  Yes,  all  right."  Counsel  continued  :  "  Then,  I  say,  the 
Lord  help  the  women  and  children  who  ride  them." 
Further  on  counsel  said  :  "  There  is  no  recompense  that 
can  in  any  way  compensate  a  father  or  a  parent  for  the  loss 
of  a  child.  *  *  *  There  is  no  money,  nothing  under 
the  sun," —  To  this  an  objection  was  interposed  and  over- 
ruled, and  exception  taken.  Counsel  proceeded  as  follows, 
finishing  the  sentence — **  that  can  recompense  a  father  for 
the  loss  of  his  only  son.  Here  you  have  to-day  this  father 
and  this  mother,  their  only  child  killed  by  reason  of  this 
awful  accident.  They  come  to  you,  gentlemen  of  the  jury, 
and  they  say  to  you,  *This  railway  company  and  this  other 
defendant  cannot  give  us  back  our  child;  but  as  a  punish- 
ment to  this  company  and  also  as  the  nearest  thing  which 
this  company  can  do,  give  us  what  the  law  says  you  shall 
give  us.' " 

When  it  is  remembered  that  the  suit  is  brought  to  recover 
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damages  for  an  alleged  Degligent  killing,  and  that  in  such 
a  suit  the  pecuniary  loss  caused  thereby  and  nothing  further 
is  recoverable,  the  language  of  counsel  becomes  peculiarly 
objectionable.  In  the  eye  of  the  law,  money  is  the  only 
recompense,  and  the  recompense  is  strictly  limited  to  the 
pecuniary  loss;  yet  counsel  used  language  the  effect  of 
which  if  not  the  object,  must  have  been  to  induce  the  jury 
to  disregard  the  law  and  publish  appellant  by  the  size  of  their 
verdict.  Such  words  may  fall  from  counsel's  lips  without 
premeditation  in  the  heat  of  argument  and  in  the  excite- 
ment of  the  trial;  but  that  counsel  should  now  insist  that 
punitive  damages  may  be  given  in  a  case  of  this  character 
is  somewhat  surprising  in  view  of  the  plain  language  of  the 
statute  and  the' uniform  and  unbroken  rulings  of  all  the 
courts  of  review  of  this  state  to  the  contrary. 

The  judgment  is  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


South  Side  Elevated  Railroad  Company  and  Cosmopol- 
itan Electric  Company  v.  John  Nesvig. 

Gen.  No8.  11.151  and  11,188. 

1.  Electric  shock — wJien  employee  ijijured  by,  may  recover.  Where 
an  employee  of  a  railroad  company,  whose  duties  are  those  of  a  guard, 
is  injured  by  coming  in  contact  with  a  pole  by  reason  of  putting  his  head 
over  a  particular  gate  in  order  to  see  if  a  noise  which  he  had  heard  indi- 
cated something  wrong,  from  which  injury  might  result  to  his  train  and 
the  passengers  thereon,  he  is  not  guilty  of  contributory  negligence,  as  it 
was  his  duty  to  exercise  great  care  for  the  safety  of  the  passengers  upon 
his  train,  and  to  that  end  to  be  vigilant,  alert  and  watchful  against 
signs  and  indications  of  danger. 

2.  Obstruction— W7/ien  catise  of  action  for  personal  injuriea  arising 
from,  exists.  Where  an  obstruction  is  placed  in  a  street,  alley  or  else- 
where, so  near  to  the  tracks  of  a  railroad  company  as  to  endanger  the 
safety  of  the  employees  of  such  company  in  the  discharge  of  their  duties, 
and  one  of  such  employees,  while  in  the  exercise  of  ordinary  care  for  his 
own  safety,  is  injured,  a  cause  of  action  exists. 

3.  Verdict— w/ieTi,  not  excessive,  A  verdict  of  |8,000  is  not  exces- 
sive where  it  appeara  that  the  plaintiff,  prior  to  his  injuries,  was  a 
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guard  in  the  employ  of  an  elevated  railroad  company,  and  that  he  has 
received  severe  and  permanent  injuries  to  his  head,  causin;;  deafness  in 
one  ear;  that  by  reason  of  such  injuries  he  has  been  unable  to  control 
himself  to  work  or  to  study,  and  the  puin  in  his  head  from  the  time  of 
his  injury  to  the  time  of  his  trial  has  been  constant  and  severe. 
Freeman,  P.  J.,  dissenting  in  part. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Ju»lge,  presiding. 
Heard  in  the  Branch  Appellate  Coutt  at  the  March  term,  1903.  Af- 
firmed.   Opinion  filed  June  8,  1004. 

Statement  by  the  Court.  John  Nesvig,  appellee,  recov- 
ered a  judgment  against  the  South  Side  Elevated  Railroad 
Company  and  the  Cosmopolitan  Electric  Company,  for 
$S,000,  in  an  action  on  the  case  for  negligence,  to  reverse 
which  the  defendants  each  took  and  perfected  an  appeal  to 
this  court,  where,  by  consent,  the  appeals  were  heard 
together  upon  the  same  record  and  abstracts. 

The  railroad  company,  since  1692,  has  owned  and  oper- 
ated an  elevated  railroad  upon  its  own  right  of  way, 
except  where  it  crosses  streets  or  alleys.  At  18th  street 
in  Chicago,  and  for  some  distance  south  therefrom,  the 
railroad  right  of  way  is  west  of  and  adjoining  a  public 
alley.  A  pole  used  to  carry  wires  used  in  lighting  by  elec- 
tricity was  erected  in  this  alley  a  short  distance  south  from 
18th  street.  This  pole  was  fourteen  inches  from  the  side 
of  a  car  upon  the  railroad  track.  The  gates  upon  the  plat- 
form of  the  car  are  six  inches  back  from  the  sides  of  the 
car,  so  that  the  distance  from  the  gate  to  the  pole  was 
twenty  inches.  Plaintiff  Nesvig  was  a  guard  upon  a  train 
of  the  railroad  company,  and  on  approaching  the  place 
where  he  was  injured,  heard  a  noise  which  he  thought  in- 
dicated that  a  brake  shoe  or  trolley  shoe  of  his  train  was 
loose,  fie  looked  over  the  gate  on  the  west  side  of  the 
platform,  and  seeing  nothing  wrong,  put  his  head  over  the 
gate  on  the  east  side  of  the  platform  to  see  if  he  could  dis- 
cern anything  wrong,  and  his  head  came  in  contact  with 
the  pole,  and  he  received  the  injuries  complained  of.  The 
pole  was  erected  about  two  years  before  the  accident. 
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Francis  W.  Walker,  Edward  C.  Nici^ols  and  Francis 
J.  Sullivan,  for  appellants. 

Marvin  E.  Baknhakt  and  L.  L.  Eomberoer,  for  appel- 
lee; W.  H.  Gkmmill,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

It  is  insisted  that  the  plaintiff  was  guilty  of  contributory 
netJ^ligence.  It  is  said  that  it  was  no  part  of  his  duty  to 
put  his  head  so  far  over  the  gate  while  the  train  was  in 
motion;  that  if  he  heard  a  noise  that  indicated  that  a  shoe 
was  loose  he  should  have  stopped  the  train.  This  conten- 
tion is  without  merit.  It  was  plaintiff's  duty  to  exercise 
great  care  for  the  safety  of  the  passengers  upon  his  train, 
and  to  that  end  to  be  vigilant,  alert  and  watchful  against 
signs  and  indications  of  danger,  and  in  case  he  heard  a  noise 
that  indicated  to  him  danger  to  his  train,  it  was  liis  duty 
promptly  to  investigate-  and  ascertain  whether  there  was 
such  danger  and  whether  there  was  cause  for  stopping  the 
train. 

The  evidence  warranted  the  jury  in  finding  that  it  was 
in  discharging  this  duty  that  plaintiff  was  injured,  and  the 
question  whether  in  doing  what  he  did  in  the  discliarge  of 
that  duty,  he  exercised  ordinary  care  for  his  own  safety 
was,  upon  the  evidence  in  the  case,  a  question  of  fact  for 
the  jury,  upon  which  their  verdict  is  conclusive. 

There  are  many  cases  in  which  judgments  in  favor  of  an 
employee  of  a  railroad  company  against  the  company  for 
injuries  sustained  by  such  employee  when  upon  a  car  in 
the  discharge  of  his  duty  by  coming  in'coatact  with  a  tele- 
graph pole,  wire,  or  other  obstruction  on  the  right  of  way 
of  the  railroad  company,  have  been  sustained.  C.  &  I.  R. 
II.  Co.  V.  Russell,  91  111.  298;  C.  B.  &  Q.  R.  R.  Co.  v.  Greg- 
ory, 58  111.  273;  I  Thompson  on  Negligence,  2nd  ed.,  sec. 
1239;  I.  C.  R.  R.  Co.  v.  Welch,  52  111.  183;  Erslew  v.  N.  O. 
&  N.  E.  R.  R.  Co.,  21  So.  Rep.  153. 

It  is  insisted  by  the  railroad  company  that  as  the  polo 
stood,  not  upon  the  right  of  way  of  the  railroad  company 
but  in  a  public  alley,  over  w^hich  the  company   had  no 
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control,  the  railroad  company  cannot  be  held  liable.  The 
duty  of  the  railroad  company  was  to  use  reasonable  care  to 
furnish  to  those  in  its  service  a  reasonably  safe  place  to 
work,  and  when  a  pole  was  erected  so  near  to  its  tracks  as 
to  endanger  the  safety  of  those  employed  on  its  trains  it 
Avas  its  duty  to  use  reasonable  diligence  to  cause  the  re- 
moval of  such  pole  to  a  safe  distance  from  the  track.  The 
evidence  shows  that  the  suj:)erintendent  of  the  railroad 
company  knew  of  the  erection  of  the  pole  two  years  be- 
fore the  accident;  that  three  days  before  the  accident  its 
train  master  was  told  that  the  pole  was  liable  to  hurt  some 
one  if  it  was  not  moved,  and  no  effort  was  made  to  effect 
the  removal  of  the  pole  until  after  the  accident.  The  pole 
was  no  less  dangerous  standing  in  an  alley  than  it  would 
have  been  had  it  stood  upon  the  right  of  way  at  the  same 
distance  from  the  track.  It  is  a  general  rule  that  for  every 
legal  w^rong  the  law  affords  a  remedy,  and  we  cannot  doubt 
that  the  law  can  prevent  the  placing  of  an  obstruction  in 
a  street,  alley  or  elsewhere  so  near  to  the  tracks  of  a  rail- 
road company  as  to  endanger  the  safety  of  the  employees 
of  the  company  in  the  discharge  of  their  duties. 

We  think  the  evidence  abundant  to  support  the  finding 
of  the  jury  that  the  pole  in  question  \vas  erected  and  main- 
tained by  the  Cosmopolitan  Electric  Company.  It  was  the 
duty  of  that  company,  in  erecting  the  pole,  to  use  ordinary 
care  to  see  that  the  pole  was  placed  at  such  a  distance  from 
the  tracks  of  the  railroad  company  as  not  to  endanger  the 
employees  of  that  company  in  the  discharge  of  their  duties. 
The  finding  of  the  jury  that  the  electric  company  was 
guilty  of  negligence  in  placing  the  pole  so  near  to  the  rail- 
road track  and  that  such  negligence  contributed  to  the  in- 
jury of  plaintiff,  cannot  be  said  to  be  against  the  evidence. 

The  jury  were  fully  instructed  in  twenty-five  instructions 
given  for  the  defendants  as  to  the  law  of  the  case  and  we 
find  no  error  in  the  refusal  to  give  either  of  the  two  instruc- 
tions which  w^ere  refused. 

It  is  contended  that  the  damages  are  excessive.  From 
the  evidence  the  jury  were  warranted  in  finding  that  the 
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plaintiflF  sustained  severe  and  permanent  injuries  to  bis 
head,  causing  deafness  in  one  ear;  that  by  reason  of  such 
injuries  he  has  been  unable  to  control  himself,  to  work  or 
to  study,  and  that  the  pain  in  bis  head  from  the  time  of  his 
injury,  August  2,  1900,  to  the  time  of  the  trial,  October  2, 
1902,  had  been  constant  and  severe.  We  cannot  say  that 
upon  the  evidence  the  damages  awarded  the  plaintiff  are 
excessive. 

The  judgment  will  be  affirmed  as  to  both  of  the  ap- 
pellants. 

Affirmed. 

Mr.  Presiding  Justice  Freeman  concurs  in  the  conclusion 
as  to  the  Cosmopolitan  Electric  Company,  but  dissents  from 
the  conclusion  aijd  judgment  as  to  the  South  Side  Elevated 
Railroad  Company. 


Chicago  City  Railway  Compaiiy  v.  Patrick  H.  O'Doiinell^ 
Administrator^  etc. 

Oen.  No.  11,160. 

1.  Incompetent  answer— 7iOM?  impropriety  of,  should  be  questioned. 
Where  a  question  is  proper  but  the  answer  is  improper,  a  motion  to 
strike  out  the  answer  is  essential  to  rai^e  the  question  of  the  impro- 
priety of  such  answer. 

2.  Fender  ordinance— e/ccf  of  violation  of.  Where  a  traction 
company  has  violated  a  municipal  ordinance  providing  for  the  equip- 
ment of  its  cara  with  fenders,  such  violation,  in  an  action  for  personal 
injuries,  is  prima  facie  evidence  of  negli«;ence. 

8.  f  Directory  instruction— u'/? a ^  should  contain.  Where  an  in- 
struction directs  the  jury  to  find  a  particular  verdict  if  they  find  cer- 
tain facts,  it  must  embrace  all  the  facts  and  conditions  essential  to 
such  a  verdict. 

4.  Minor— degree  of  care  to  he  exercised  toward.  A  traction  com- 
pany is  not  required  to  exercise  toward  an  infant,  not  a  passenger,  who 
happens  to  be  upon  a  crowded  street  crossing,  a  greater  degree  of  care 
than  it  is  required  to  exercise  toward  a  man  of  full  age  upon  an  un- 
frecjueiited  street. 

5.  Ordinary  CkKK—xchat  constitutes,  W'hat  is  ordinary  care  upon 
the  part  of  those  in  charge  of  a  particular  car,  towards  persons  upon  a 
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street,  not  passengers,  depends  upon  the  age  of  such  persons  and  upon 
the  place,  conditions  and  circumstances,  and  is  a  question  of  fact  for 
the  jury. 

6.  Written  motion  for  new  triaIj— when,  operates  as  waiver  of 
error.  When  a  motion  in  writing,  for  a  new  tri:il.  specifying  the 
grounds  of  the  motion,  Is  filed,  the  moving  party  is,  in  the  Appellate 
Court,  confined  to  the  reasons  specified  in  his  motion  and  will  be  held 
to  have  waived  all  other  points. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Ap- 
peal from  the  Superior  Court  of  Cook  County ;  the  Hon.  Jonas  Hutch- 
inson, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1903.     AUirmed.     Opinion  filed  June  8,  11J04. 

Statement  by  the  Court.  Thomas  Burke,  a  boy  six 
years  old,  was  run  over  and  killed  April  12,  1899,  by  a 
cable  car  of  appellant,  and  his  administrator  recovered 
against  appellant  a  judgment  for  $2,000  for  wrongfully 
causing  his  death.  The  declaration  charged  in  certain 
counts,  negligence  in  running  and  operating  the  car,  and  in 
one  count  set  out  an  ordinance  of  the  city  of  Chicago, 
which  required  all  passenger  cars  on  street  railroads,  after 
September  I, 1898,  *no  be  equipped  and  provided  with 
fenders  of  steel  of  the  basket  kind,  which  shall  be  sub- 
stantially attached  to  the  front  end  thereof,  so  as  to  guard 
passengers  and  pedestrians  from  being  injured  under  the 
wheel,  in  case  of  collision  or  other  accident,"  and  averred 
that  the  car  which  ran  over  and  killed  the  deceased  was 
not  equipped  in  accordance  with  the  ordinance,  and  that 
by  reason  of  the  negligence  of  the  defendant  in  failing  to 
so  equip  its  cars  the  deceased  was  run  over  and  killed. 
The  grip-car  in  question  was  provided  with  a  fender  but  not 
with  the  special  kind  of  fender  specified  in  the  ordinance. 

William  J.  Hynks  and  John  B.  Brady,  for  appellant; 
ISATUANiEL  C  Sears  and  Mason  B.  Starring,  of  counsel. 

McGooRTY  &  Pollock,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 
At  the  trial  the  plaintiff  asked  witness  Rooney  to  de- 
scribe the  operation  of  a  basket  fender,  how  it  is  put  on 
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and  bow  it  is  operated.  The  defendant  objected  to  the 
question,  the  objection  was  overruled  and  exception  taken. 
The  witness  then  stated  that  the  fender  was  attached  to 
the  front  of  the  car,  and  so  arranged  that  in  case  of 
emergency  the  gripraan  could  press  his  foot  on  a  plunger 
and  thereby  drop  the  fender  upon  the  rail.  Upon  his 
cross-examination  he  stated  that  the  basket  fender  operated 
by  a  plunger,  was  first  used  several  months  after  the 
accident.  There  was  no  motion  to  strike  out  the  testimony 
of  the  witness  as  to  a  basket  fender  operated  by  a  plunger. 
Later  in  the  trial  the  defendant  called  as  a  w^ithess  Davis, 
a  car  insp3ctor  of  the  defen«lant,  who  testified  in  chief  that 
the  defendant  first  put  on  the  basket  fenders  September  2, 
1891);  that  the  fenders  so  put  on  worked  with  a  plunger 
that  dropped  the  fender  upon  the  rail,  and  that  the  advan- 
tage of  a  basket  fender  with  a  plunger  was,  that  in  case  of 
danger,  by  the  gripman  stopping  on  the  plunger,  the  fender 
was  dropped  down  close  to  the  rail  so  that  a  person  w^ould 
not  fjet  under  it.  It  is  now  insisted  that  the  court  erred  in 
overruling  the  objection  of  defendant  to  the  question  put 
to  Roonev,  because  no  fender  operated  by  a  plunger  as  de- 
scribed by  him  had  at  the  time  of  the  accident  been  in- 
vented or  put  in  use.  This  contention  cannot  be  sustained, 
first,  because  the  question  was  not  improper.  The  answer, 
if  improper,  was  so  because  the  witness  described,  not  a 
fender  known,  or  in  use  at  the  time  of,  or  before  the 
accident,  but  one  invented  and  put  in  use  after  that  time, 
and  there  was  no  motion  to  strike  out  the  testimony  after 
that  appeared.  Second,  because  defendant's  witness  Davis 
described  the  construction  and  operation  of  a  basket  fender 
operated  by  a  plunger,  anil  its  advantages,  more  fully  and 
in  greater  detail  than  did  ptaintifif's  witness  Rooney. 

It  is  contended  that  the  court  erred  in  giving  to  the  jury 
for  plaintiff  this  instruction:  *'The  court  instructs  you 
that  if  you  believe  from  the  evidence  that  there  was  not 
such  a  fender  on  the  car  in  question  as  required  by  the  ordi- 
nance of  the  city  of  Chicaofo,  and  if  you  further  believe  from 
the  evidence  that  running  said  car  without  such  fender  was 
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negligence  on  the  part  of  the  defendant  under  all  the  facts 
and  circumstances  shown  in  evidence  in  the  case,  and  that 
the  absence  of  such  fender  was  the  proximate  cause  of 
the  death  of  deceased,  then  you  should  find  the  defendant 
guilty,"  because  there  was  no  evidence  to  warrant  the  jury 
in  finding  that  the  failure  of  the  defendant  to  equip  its  car 
with  the  fender  specified  in  the  ordinance  was  negligence; 
'  or  if  there  was  evidence  from  which  the  jury  might  find  that 
such  failure  constituted  and  was  negligence  there  was  no 
evidence  to  warrant  them  in  finding  that  such  negligence 
w^as  a  proximate  cause  of  the  death  of  plaintiff's  intestate. 
The  ordinance  was  passed  by  the  city  council  under  the 
power  conferred  upon  that  body  by  the  statute  to  regulate 
the  use  of  the  streets  of  the  city,  and  was  passed  for  th« 
protection  of  persons.  It  is  conceded  that  the  defendant 
violated  the  ordinance.  Such  violation  was  prima  facie 
evidence  of  negligence,  evidence  from  which  the  jury  might 
find  the  fact  of  neglii^nce.  Jupiter  Coal  Mining  Co.  v. 
Mercer,  84111.  App.  96;  Shearman  &  Red  field  on  Negligence, 
5th  ed.,  sec.  13. 

There  is  no  direct  or  positive  evidence  that  the  failure  of 
defendant  to  equip  its  cars  with  the  fender  specified  in  the 
ordinance,  caused  or  contributed  to  the  death  of  plaintiff's 
intestate,  and  the  question  is,  whether  from  the  facts  and 
circumstances  in  evidence,  the  jury  were  warranted  in 
drawing  the  inference  that  such  failure  caused  or  contrib- 
uted to  his  death.  The  deceased  started  to  run  diagonally 
across  the  track,  in  front  of  the  car,  was  struck  by  the  car, 
thrown  to  the  ground,  and  when  the  car  was  stopped  he 
was  between  the  rails,  about  midway  between  the  front 
and  rear  ends  of  the  car,  and  in  front  of  the  grip  lever. 
There  was  upon  the  car  a  V-shaped  fender  made  of  wood 
and  rubber.  This  fender  was  placed,  not  on  the  front  end 
of  the  car,  where  the  ordinance  required  the  steel  basket 
fender  to  be  placed,  but  i/^i^/^r.  the  front  end  of  the  car. 
The  extreme  forward  point  of  the  fender  was  fourteen 
inches  behind  the  bumper  and  the  ends  were  immediately 
in  front  of  the  fore  wheels  of  the  car.     The  V-shaped  fen- 
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der  was  manifestly  not  intended  to  prevent  a  person  who 
should  be  struck  by  a  car  from  passing  under  the  front  end 
of  the  car,  for  the  fender  could  not  touch  him  until  the 
front  end  of  the  car  had  passed  over  him.  At  most  it 
could  only  be  of  use  in  preventinor  him  from  passing  under 
the  wheel  or  farther  back  under  the  car  than  the  fender. 
The  object  of  placing  the  steel  basket  fender  on  the  front 
end  of  the  car  was  to  throw  a  person  against  whom  the  car 
might  run  to  one  side,  or  to  take  him  up  upon  the  fender, 
and  thereby  prevent  him  from  passing  miderthe  carat  all. 
The  fender  that  w^as  on  the  car  of  defendant  not  only  did 
not  prevent  the  deceased  from  passing  under  the  car,  but 
permitted  him  to  pass  either  over  or  under  the  fender,  for 
he  was  found  behind  the  fender.  It  is  said  that  the  plaint- 
iff oflfered  no  testimony  to  show  that  the  steel  basket  fen- 
der required  by  the  ordinance  was  more  efficient  to  pre- 
vent such  an  accident  than  the  fender  which  was  upon  the 
car.  Proof  of  the  failure  to  use  the  fender  required  by  the 
ordinance  made  a  prima  facie  case  of  negligence  of  the 
defendant.  If  the  defendant  sought  to  excuse  the  failure 
to  comply  with  the  ordinance  by  showing  that  there  was 
on  the  car  a  fender,  though  not  the  fender  required  by  the 
^  ordinance,  it  was  for  the  defendant  to  show  that  such  fen- 
der \vas  as  good  or  efficient  as  the  fender  required  by  the 
ordinance  and  not  for  the  j)laintiff  to  show  that  it  was  not 
so  good  nor  so  efficient.  In  our  opinion  the  evidence  was 
sufficient  to  require  the  court  to  submit  to  the  jury,  both 
the  question  whether  the  failure  of  defendant  to  use  the 
fender  required  by  the  ordinance  amounted  to  and  was 
negligence,  and  also  the  question  whether  such  negligence 
if  found  by  the  jury,  caused  or  contributed  to  the  death  of 
plaintiffs  intestate.  And  we  are  also  of  the  opinion  that 
the  jury  were  warranted  from  the  evidence  in  finding 
against  the  defendant,  both  the  fact  of  negligence,  and 
that  such  negligence  caused  or  at  least  contributed  to  the 
death  of  plaintiff's  intestate. 

It  is  assigned  for  error  that  the  court  refused  to  give  for 
the  defendant  the  following  instruction:     "The  court  in- 
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structs  the  jurj",  as  a  matter  of  law,  that  the  defendant  was 
not  required  to  exercise  toward  the  plaintiff's  intestiite  the 
hiiifhest  degree  of  care,  but  the  said  defendant  was  only  re- 
quired to  exercise  toward  the  said  plaintiff's  intestate  ordi- 
nary care  at  the  time  and  place  of  the  accident  in  question, 
and  ordinary  care  is  such  as  a  person  of  ordinary  prudence 
would  exercise  under  the  same  or  like  circumstances.  If 
the  jury  believe  from  the  evidence  that  the  defendant's 
servants  exercised,  at  the  time  and  place  in  question,  ordi- 
nary care  to  avoid  injuring  the  pjaintiflf's  intestate,  but 
that  nevertheless  the  deceased  was  injured,  then  the}' 
sliould  find  the  defendant  not  guilty;"  and  also  instruction 
11,  of  substantially  the  same  purport  and  effect.  No  ob- 
jection is  perceived  to  these  refused  instructions,  so  far  as 
they  relate  to  and  state  the  care  the  servants  of  the  de- 
fendant were  bound  to  exercise  in  running  and  operating 
its  cars,  but  each  instruction  concluded  with  the  direction 
to  the  jury,  in  case  they  found  that  such  care  had  been  ex- 
ercised, to  find  the  defendant  not  guilty.  The  declaration 
charged  and  the  evidence  tended  to  prove  not  only  negli- 
gence in  the  operation  of  defendant's  car,  but  also  negli- 
gence in  failing  to  equip  its  car  with  the  fender  required 
by  the  ordinance.  An  instruction  that  directs  a  particular 
verdict  if  the  jury  find  certain  facts,  must  embrace  all  the 
facts  and  conditions  essential  to  such  a  verdict.  Illinois 
Iron  Co.  v.  Weber,  196  111.  526. 

It  is  further  contended  that  the  court  erred  in  giving 
plaintiff's  third  instruction,  by  which  the  jury  were  in- 
structed "  that  the  law  demands  a  greater  degree  of  care  in 
runninir  a  cable  car  over  a  public  street  crossing  much  fre- 
quented by  children  than  is  demanded  at  other  places,"  and 
in  modifying  instructions  16  and  17  requested  by  defend- 
ant, by  striking  out  the  words  "  by  the  exorcise  of  ordinary 
care''  where  used  instating  the  degree  of  care  the  serv- 
ants of  defendant  in  charge  of  its  cars  were  required  to 
exercise  on  the  occasion  in  question  to  avoid  injuring 
plaintiff's  intestate,  and  inserting  in  their  stead  the  words 
'*lji^h  degree  of  care."     The  defendant  was  bound  to  use 
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ordinary  care  and  only  ordinary  care  to  avoid  injuring  the 
deceased,  for  he  was  not  a  passenger,  but  a  pedestrian  pass- 
ing along  or  across  the  street  on  which  defendant's  cars 
ran.  It  owed  him,  though  an  infant,  and  upon  a  crowded 
street  crossing,  no  greater  degree  of  care  than  it  owed  to 
a  man  of  full  age  upon  an  unfrequented  street.  What  is 
ordinary  care  on  the  part  of  those  in  charge  of  a  street  car 
towards  persons  upon  the  street,  not  passengers,  depends 
upon  the  age  of  such  persons,  upon  place,  condition  and 
circumstances,  and  is  a  question  of  fact  for  the  jury.  Acts 
and  conduct  on  the  part  of  those  in  charge  of  a  street  car, 
consistent  with  ordinary  care  towards  a  man  of  full  age, 
may  amount  to  and  be  negligence  towards  an  infant. 

Appellee  contends  that  the  appellant  cannot  here  ques- 
tion the  action  of  the  Superior  Court  in  giving  said  third 
instruction  or  in  refusing  to  give  instructions  16  and  17  as 
requested,  or  in  giving  them  as  modified,  and  this  conten- 
tion is  based  upon  the  motion,  in  writing,  of  defendant  for 
a  new  trial.  The  trial  court  gave  for  the  plaintiff  instruc- 
tions numbered  1  to  6,  refused  to  give  for  defendant 
instructions  numbered  7  to  15  and  modified  defendant's 
instructions  16, 17  and  18.  The  giving  of  the  third  instruc- 
tion for  the  plaintiff,  the  refusal  to  give  defendant's  in- 
structions 7  to  15,  the  refusal  to  give'  defendant's  instruc- 
tions 16,  17  and  18  as  asked,  the  modification  of  said 
instructions  16, 17  and  18  and  giving  them  as  modified,  were 
duly  excepted  to  by  the  defendant.  Among  the  grounds 
for  a  new  trial  set  forth  in  defendant's  motion  in  writing 
therefor  are  the  following : 

"16.  The  court  erred  in  giving  each  of  the  instructions 
given  by  the  court  on  behalf  of  the  plaintiff,  except  the 
third  and  sixth  instructions. 

"  17.  The  court  erred  in  refusing  to  give  each  of  the  in- 
structions asked  by  the  defendant  and  refused  by  the  court. 

"18.  The  court  erred  in  improperly  modifying  each  of 
the  instructions  asked  on  behalf  of  the  defendant  and  mod- 
ified by  the  court  and  giving  them,  and  each  of  them,  to 
the  jury  as  so  modified,  except  as  to  instructions  16  and  17, 
wherein  they  are  in  legal  effect  the  same  as  plaintiff's  in- 
struction 3,  on  the  degree  of  care  at  street  crossings." 
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Among  the  errors  assigned  in  this  court  are  the  follow- 
ing: 

"16.  Thecoart  erred  in  giving  on  behalf  of  the  plaintiff 
instructions  numbers  2.  4  and  5. 

'*17.  The  court  erred  in  refusing  to  give  each  of  the 
instructions  asked  by  the  defendant  and  refused  by  the 
court. 

"  18.  The  court  erred  in  improperly  modifying  instruc- 
tion number  IS  asked  on  behalf  of  the  defendant,  modi- 
fied by  the  court  and  giving  it  to  the  jury  as  so  modified. 

"22.  The  court  erred  in  overruling  the  defendant's  mo- 
tion for  a  new  trial." 

When  a  motion  in  writing,  for  a  new  trial,  specifj'ing  the 
grounds  of  the  motion,  is  filed,  the* moving  party  is,  in  the 
Appellate  Court,  confined  to  the  reasons  specified  in  his  mo- 
tion and  will  be  held  to  have  waived  all  other  points.  O.,  O.  & 
F.  V.R.  R.Co.v.McMath,  91  111.104;  Gottschalk  v.  Jarmuth, 
(59  111.  App.  622.  The  only  ground  for  a  new  trial,  relating 
to  the  giving  of  the  instruction  given  for  plaintiff,  set  out 
in  the  motion  for  new  trial,  is  number  16  above  set  forth. 
When  the  defendant  in  the  motion  for  a  new  trial  lissigned 
as  a  ground  therefor  that  the  trial  court  "erred  in  giving 
each  of  the  instructions  given  for  the  plaintiff  except  the 
third  and  sixth  instructions,"  it  waived  all  right  of  objec- 
tion to  the  giving  of  the  third  instruction.  The  only 
ground  for  a  new  trial  set  out  in  the  written  motion  of 
defendant,  based  upon  the  refusal  to  give  instructions  16 
and  17  as  asked,  and  giving  them  as  modified,  is  number  18 
above  set  forth,  which  expiessly  excepts  from  the  motion 
the  modification  of  "instructions  16  and  17,  wherein  they 
are  in  legal  effect  the  same  as  plaintiff's  instruction  3,  on 
the  degree  of  care  at  street  crossings."  The  only  complaint 
made  of  the  modification  of  said  instructions  is  in  relation 
to  "the  degree  of  care  at  street  crossings,"  and  the  right 
to  make  such  complaint  was  waived  by  the  terms  of  the 
motion  for  a  new  trial.  It  is  also  to  be  noticed  that  it  is 
not  assigned  for  error,  upon  the  record  in  this  court,  that 
the  trial  court  erred,  either  in  giving  plaintiff^s  third  in- 
struction, or  in  modifying  defendant's  instructions  16  and 
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17,  while  it  is  assigned  for  error  that  the  court  erred  "in 
giving  in  behalf  of  plaintiff  instructions  numbered  2, 4  and 
5,"  and  also  erred  in  "modifying  instruction  numbered  18 
asked  in  behalf  of  the  defendant  and  giving  it  to  the  jury 
as  modified."  In  the  motion  for  a  new  trial  the  defendant 
set  out  as  a  ground  therefor  "that  the  court  erred  in  refus- 
ing to  give  each  of  the  instructions  asked  by  the  defendant 
and  refused  to  be  given;'^  there  is  an  assignment  of  error  in 
substantially  the  same  words,  and  appellant  contends  that 
upon  the  ground  for  a  new  trial  and  assignment  of  error 
above  mentioned  this  court  may  review  the  action  of  the  Su- 
periorCourtinref  using  togive  instructions  16  and  I7asasked. 
There  would  be  force  in  this  contention  if  in  the  Superior 
Court  no  instruction  asked  by  defendant  had  been  refused, 
and  only  instructions  16  and  17  had  been  modified,  or  even 
if  the  only  ground  for  a  new  trial  relating  to  instructions,  set 
out  in  defendant's  written  motion,  had  been  that  "the  court 
erred  in  refusing  to  give  each  of  the  instructions  asked  by 
defendant  and  refused  to  be  given,"  for  it  may  be  said  that 
the  court  did  refuse  to  give  instructions  16  and  17  as  asked 
and  the  defendant  excepted  to  such  refusal.  But  the  court 
refused  to  give  for  defendant  instructions  7  to  15,  and  mod- 
ified instructions  16,  17  and  18.  The  defendant  in  its  mo- 
tion in  writing  set  out  twenty -two  grounds  for  a  new  trial. 
One  was  that  the  "court  erred  in  refusing  to  give  the  in- 
structions asked  by  the  defendant  and  refused  by  the 
court;"  another  was  No.  18,  above  set  forth,  relating  to 
the  modification  of  the  instructions  asked  by  the  defend- 
ant and  modified  by  the  court.  In  this  court  the  appellant 
has  assigned  twenty-four  errors.  One  is  based  on  the  re- 
fusal to  give  the  instructions  asked  by  the  defendant  and 
refused  by  the  court,  another  assigns  as  error  that  the 
court  improperly  modified  defendant's  instruction  18  and 
gave  it  to  the  jury  as  modified.  In  Hintz  v.  Graupner,  138 
III.  158,  the  court  refused  to  give  any  of  the  instructions 
asked  by  either  party  and  gave  an  instruction  of  its  own, 
divided  into  sections.  The  only  ground  for  a  new  trial 
relating  to  instructions    set  out   in  defendant's    motion 
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therefor,  was  that  the  trial  court  refused  "proper  instruc- 
tions asked  for  by  the  defendant."  It  was  held  that  the 
defendant  could  not,  on  appeal,  question  the  correctness  of 
any  section  of  the  instructions  given  by  the  court  because 
he  had  not  stated  inJiis  motion  for  a  new  trial  as  a  ground 
therefor  that  the  court  erred  in  giving  the  instruction 
which  it  did  give.  In  our  opinion  upon  this  record  the 
ground  for  a  new  trial  and  the  assignment  of  error  "that 
the  court  erred  in  refusing  to  give  each  of  the  instructions 
asked  by  the  defendant  and  refused  by  the  court,"  must  be 
held  to  refer  to,  and  challenge  only  the  action  of  the  trial 
court  in  refusing  to  give  defendant's  instructions  7  to  15. 
and  cannot  be  held  to  extend  to  or  challenge  the  action 
of  the  court  in  relation  to  defendant's  instructions  16,  17 
and  18. 

We  find  no  material  errors  in  the  admission  or  exclusion 
of  evidence  and  the  contention  that  the  damages  are  ex- 
cessive cannot  be  sustained. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Ajjirmed. 


Ili4      868 
r2ir)8  568| 


John  D.  Gallagher,  et  al.,  v.  Joseph  A.  Northrup. 
Gen.  No.  11,107. 

1.  Rksultino  trust— tr/ia<  ^oes  not  create,  A  voluntary  convey- 
ance cannot  be  held  to  create  a  resulting  trust  for  the  grantor. 

2.  Express  trust— mj/jo^  essential  to  eatablish.  An  express  trubt  be- 
tween the  grantor  and  grantee  of  land,  when  the  grantee  is  to  hold  the 
land  in  trust,  or  is  to  reconvey  to  the  grantor  on  a  certain  contingency, 
is  invalid  under  the  Statute  of  Frauds  unless  evidenced  by  some  writ- 
ing signed  by  the  grantee. 

8.  Declaration  of  trust— w?7i^en,  rxiUcL  A  written  declaration  of 
trust  made  after  a  conveyance  of  real  estate,  upon  a  parol  trust  agree- 
ment, is  valid  and  enforceable. 

4.  Fraudulent  conveyance- u?feai  is  not  a.  Where  the  title  to 
land  is  received  in  trust  but  such  trust  is  not  evidenced  by  a  writing  as 
required  by  the  Statute  of  Frauds,  nevertheless  an  execution  of  such 
trust  by  a  reconveyance  is  valid  and  not  fraudulent  as  against  creidtors 
of  the  grantee. 
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5.  Convey AN0E~w7^n,  xoill  be  set  aside  at  the  instance  of  a  creditor 
of  the  grantor.  Where  the  owner  of  real  estate  has  permitted  the 
title  thereto  to  remain  in  another,  and  suoh  other  has,  by  reason  of  the 
holding  of  such  title,  been  permitted  to  create  a  legal  obligation,  such 
real  estate  will  be  subjected  to  the  payment  of  such  legal  obligation 
notwithstanding  its  reconveyance  to  the  true  owner  thereof. 

Proceeding  in  wd  of  execution.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  terra,  1903. 
Affirmed.    Opinion  filed  June  3,  1904. 

Statement  b}'  the  Court.  December  30,  1896,  Hugh 
Gallagher  and  Winifred,  his  wife,  conveyed  to  their  son, 
John  D.  Gallagher,  the  lot  known  as  No.  5836  State  street, 
Chicago,  by  warranty  deed  which  was  at  once  re'corded. 
February  13,  1897,  John  D.  Gallagher  offered  himself  as 
surety  in  a  replevin  bond,  to  the  coroner  of  Cook  County, 
and  to  qualify  as  such  surety,  made  oath  in  an  affidavit  at- 
tached to  the  bond,  that  he  was  the  owner  in  fee  simple 
of  said  lot,,  that  the  same  was  worth  $8,000  and  that  he 
had  personal  property  of  the  value  of  $300.  The  deputy 
coroner  who  had  the  writ  to  execute,  relying  upon  the  state- 
ments made  in  the  affidavit,  accepted  him  as  such  surety 
and  he  executed  the  bond  with  one  Billingly  as  princi- 
pal and  the  replevin  writ  was  then  executed  by  the  coro- 
ner. May  8,  1897,  John  D.  Gallagher  and  wife  conveyed 
said  real  estate  to  said  Winifred  Gallagher.  No  consider- 
ation was  paid  for  either  of  said  conveyances.  The  convey- 
anceof  May  8, 1897,  left  John  D.  Gallagher  wholly  without 
money  or  property  to  meet  any  liability  on  said  bond.  The 
trial  of  the  replevin  suit  resulted  in  a  judgment  for  the 
defendants  with  an  award  of  a  writ  of  retorno  hdbendo. 
The  goods  taken  on  the  writ  were  not  returned  and  in  an 
action  on  the  replevin  bond  the  coroner  recovered  for  the 
use  of  Joseph  A.  Northrup,  defendant  in  the  replevin  suit,  a 
judgment  for  $1,008.58,  upon  which  an  execution  was  issued 
and  returned  unsatisfied.  A  bill  was  then  filed  in  the  Circuit 
Court  by  Northrup  against  John  D.  and  Winifred  Galla- 
gher to  subject  to  the  payment  of  said  judgment  said  real 
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estate,  and  from  a  decree  declaring  that  said  conveyance 
by  John  D.  Gallagher  to  Winifred  Gallagher  was  void  and 
of  no  effect  as  against  the  rights  of  the  complainant,  and 
decreeing  that  said  real  estate  be  sold  and  the  proceeds 
applied  to  the  payment  of  said  judgment,  this  appeal  is 
prosecuted  by  the  defendants  to  the  bill. 

W.  P.  Black,  for  appellants. 

WnKELER,  SiLBER  &  IsAAcs,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

The  title  to  the  lot  conveyed  to  John  D.  Gallagher  De- 
cember 30,  1896,  was  in  Hugh  Gallagher.  It  was  bought 
about  1884:  with  the  proceeds  of  the  sale  of  certain  lots  at 
Auburn  Park,  the  title  to  which  was  in  Hugh  Gallagher. 
The  Auburn  Park  lots  were  bought  in  1880  with  the  pro- 
ceeds of  the  sale  of  a  lot  on  Almon  street,  the  title  to  which 
was  also  in  Hugh  Gallagher.  The  Almon  street  lot  was 
bought  March  18,  1872,  and  the  purchase  price,  $500,  was 
paid  out  of  the  $000  which  Winifred  Gallagher  had  when 
married  to  Hugh  Gallagher  in  December,  1871.  All  of  said 
properties  were  improved  by  Hugh  Gallagher,  partly  out 
of  his  earnings  and  partly  with  money  borrowed  upon 
mortgage  upon  the  property  improved.  It  is  contended  by 
the  appellant  that  Winifred  Gallagher  was  the  real  and 
equitable  owner  of  all  the  properties  above  mentioned  and 
that  Hugh  Gallagher  held  title  thereto  in  trust  for  her. 

The  master  found  against  this  contention  and  that  the 
furnishing  by  Winifred  Gallagher  to  Hugh  Gallagher  of 
the  money  to  pay  for  the  Almon  street  lot,  must  be  treated 
as  a  gift  by  her  to  him.  But  as  the  deed  of  December  30, 
1890,  conveyed  tho  right,  title  and  interest  of  both  Hugh 
Gallagher  and  Winifred  Gallagher  in  the  lot  to  John  D. 
Gallagher,  the  decision  of  the  case  does  not,  in  our  opinion, 
turn  upon  the  question  whether  Hugh  Gallagher  was  the 
real  owner  of  said  lot  at  the  time  of  such  conveyance,  or 
merely  held  the  title  thereto  in  trust  for  Winifred  Galla- 
gher.    The  conveyance  by  Hugh  and  Winifred  Gallagher 
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of  the  lot  to  John  D.  Gallagher  did  not  create  a  resulting 
trust  in  favor  of  Winifred  Gallagher,  for  a  voluntary  con- 
veyance cannot  be  held  to  create  a  resulting  trust  for  the 
grantor.  Stevenson-v.  CrapneH,  114  111.  19.  It  is  not  con- 
tended that  any  express  trust  in  her  favor  was  manifested 
by  any  writing  signed  by  John  D.  Gallagher.  "  An  ex- 
press trust  between  the  grantor  and  grantee  of  land,  when 
the  grantee  is  to  hold  the  land  in  trust,  or  is  to  reconvey 
to  him  on  a  certain  contingency,  is  invalid  under  the  Stat- 
ute of  Frauds  unless  evidenced  by  some  writing  signed  by 
the  grantee."  Williams  v.  Williams,  180  111.  361-364.  The 
evidence  shows  a  verbal  agreement  on  the  part  of  John  D. 
Gallagher  to  reconvey  the  lot  to  Winifred  Gallagher  upon 
request,  but  that  agreement  was  not  evidenced  by  any  writ- 
ing, nor  was  there  any  fact  or  circumstance  to  take  it  out 
of  the  operation  of  the  Statute  of  Frauds.  Winifred  Gal- 
lagher could  not  have  compelled  a  reconveyance  of  the  lot 
to  her  by  John  D.  Gallagher  nor  enforced  in  any  manner 
the  execution  of  a  trust  therein  by  him.  But  it  was  com- 
petent for  John  D.  Gallagher  to  have  made,  at  any  time,  a 
declaration  of  trust  in  writing, and  such  declaration  though 
made  after  the  conveyance  to  him  could  have  been  en- 
forced by  Winifred  Gallagher  against  him  and  his  heirs. 
If  he  could  make  a  valid  declaration  of  trust  he  could, 
without  making  such  declaration,  reconvey  to  Winifred 
Gallagher  and  thereby  execute  the  trust.  Silvers  v.  Potter, 
48  N.  J.  Eq.  539.  But  if  the  conveyance  of  the  lot  by 
John  D.  to  Winifred  Gallagher  be  regarded  as  the  execu- 
tion of  a  trust,  created  by  parol  and  not  manifested  by  any 
writing,  the  question  remains  whether  such  conveyance  is 
valid  as  against  the  rights  of  appellee.  In  Silvers  v.  Potter, 
mpra^  it  is  stated  in  the  opinion  that  the  indebtedness  to 
Silvers,  one  of  the  complainants,  was  incurred  after  the  con- 
veyance by  the  trustee,  and  that  Phillips,  the  other  com- 
plainant, had  actual  knowledge  of  the  trust,  before  the 
indebtedness  to  him  was  incurred. 

Northrup  became  a  creditor  of  John  D.  Gallagher  when 
the  replevin  bond  was  executed  and  the  writ  served,  and 
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not,  as  appellants  contend,  when  the  judgment  was  recov- 
ered. Bay  V.  Cook,  31  III.  336;  Williams  v.  Banks,  11 
Md.  242;  Carlisle  v.  Eich,  8  N.  H.  U;  Hatfield  v.  Merml, 
82  111.  113.  By  joining  with  her  husband  in  the  convey- 
ance of  the  lot  to  John  D.  Gallagher,  Winifred  Gallagher 
vested  him  with  the  legal  title  and  apparent  ownership  of 
the  lot,  under  a  parol  trust  that  he  would  hold  the  same  for 
her  benefit,  or  a  verbal  agreement  that  he  would  reconvey 
to  her  on  request.  *  She  voluntarily,  with  full  knowledge, 
permitted  the  title  to  the  lot  to  remain  in  him,  without  a 
request  for  a  reconveyance,  from  December  30,  1896,  to 
May  8,  1897,  and  February  13,  1897,  John  D.  Gallagher 
stated  on  oath  to  the  coroner  that  ho  was  the  owner  in  fee 
simple  of  the  lot,  the  title  to  which  was  in  his  name,  of 
record,  free  of  encumbrance;  that  the  lot  was  worth  at 
least  $8,000;  that  he  had  personal  property  of  the  value  of 
$300,  and  that  he  was  worth  over  and  above  his  debts  and  lia- 
bilities, $8,300,  and  thereby  the  coroner  was  induced  to  accept, 
and  did  accept  him,  as  surety  on  said  replevin  bond.  If  any 
person  suflfers,  it  should  be  Winifred  Gallagher,  and  not 
Northrup,  because  it  was  her  own  folly  to  place  herself  and 
others  in  the  power  of  John  D,  Gallagher,  and  she  has 
been  the  cause  of  the  loss  sustained.  It  is  a  rule  of  equity 
that  when  one  of  two  innocent  persons  must  suffer,  he  who 
has  been  the  cause  must  bear  the  loss.  Keady  v.  White, 
168  111.  76;  Lowentrout  v.  Campbell,  130  III.  503;  Anderson 
v.  Armstead,  69  111.  452;  Hockett  v.  Bailey,  86  111.  76. 

The  fact  that  the  tenants  of  Hugh  Gallagher  remained 
in  possession  of  the  lot  after  the  conveyance  to  John  D. 
Gallagher,  and  were  paying  rent  to  Winifred  Gallagher  at 
the  time  the  bond  was  executed,  was  notice  to  the  coroner 
and  to  the  beneficiary  in  the  bojid  of  all  rights  and  equities 
that  Winifred  Gallagher  had  in  the  premises.  But  of  what 
was  such  possession  notice  in  this  case  ?  It  was,  at  most, 
notice  that  Winifred  Gallagher  had  a  parol  contract,  void- 
able under  the  Statute  of  Frauds,  with  John  D.  Gallagher, 
for  the  conveyance  of  the  lot  to  her  on  request,  or  that  the 
lot  was  conveyed   by  herself  and  her  husband  to  John  D. 
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Gallagher,  to  be  held  by  him  in  trust  for  her  until  such 
time  as  she  should  request  a  conveyance  thereof  to  herself, 
which  trust  was  void  and  of  no  effect  under  the  Statute  of 
Frauds  because  not  manifested  by  any  writing  signed  by 
John  D.  Gallagher,  and  John  D.  Gallagher  repudiated  the 
contract  and  trust  in  the  most  solemn  manner,  when  he 
declared  on  oath  to  the  coroner  that  he  was  the  owner  of 
the  lot,  and  the  value  of  the. lot,  as  stated  by  him  to  the 
coroner,  rtiade  up  $8,000  of  the  $8,300  he  stated  to  the  cor- 
oner he  was  worth.  In  Pickerell  v.  Morss,  97  111.  220,  Hiram 
Morris  made  a  parol  contract  with  Shelton  for  the  convey- 
ance of  certain  lands.  He  afterwards  conveyed  said  land  to 
Morss,  and  it  was  contended  that  Morss  had  notice  of  the 
prior  parol  contract  to  convey  to  Shelton.  In  the  course  of 
the  opinion  Mr.  Justice  Scholfield,  after  discussing  the  ques- 
tion whether  the  evidence  shows  such  notice,  says  (p.  225) : 
"  But  concede  that  the  evidence  is  unquestionable  and 
ample,  what  does  it  amount  to?  Simply  that  Hiram  had  a 
])arol  contract,' voidable  under  the  Statute  of  Frauds,  with 
Shelton,  for  the  conveyance  to  him  of  his  interest  in  this 
land.  Hiram  could  not  be  made  to  execute  this  contract, 
and  Shelton  also  might  refuse  to  perform  it  if  he  chose. 
Xo  act  of  refusal  to  perform  and  signifying  an  intention  to 
rely  on  the  statute,  in  case  specific  performance  should  be 
insisted  on  by  Shelton,  could  be  more  significant  than  the 
sale  and  conveyance  of  this  interest  to  Benjamin  Morss. 
Hiram  might  lawfully  refuse  to  perform  the  contract,  and 
lawfully  sell  and  convey  to  another  party .^  So,  the  notice 
of  contract  could  amount  to  nothing.  By  selling  and  con- 
veying to  Benjamin  Morss,  Morss  was  invested,  confessedly, 
with  the  prior  legal  title,  and  there  can  be  no  superior 
equity  in  favor  of  Shelton,  because  he  can  make  no  claim 
to  any  equitable  contract  prior  to  the  execution  of  the  deed 
to  Morss.  His  mere  moral  claim  on  Hiram  was  not  en- 
forceable in  equity.  True,  no  one  but  Iliram  could  repudi- 
ate the  contract  on  the  ground  that  it  was  in  violation  of 
the  statute,  but  he  might  do  so,  and  when,  by  a  convey- 
ance of  the  property  to  another,  he  placed  it  out  of  his 
power  to  comply  with  the  contract,  he  as  effectually  repu* 
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diated  the  contract  as  it  was  possible  for  him   to  do  in 
advance  of  a  suit  against  hira  for  specific  performance." 

John  D.  Gallagher  repudiated  his  parol  contract  and  the 
trust  created  by  parol,  as  clearly  and  effectually,  by  his 
statements  on  oath  to  the  coroner,  as  did  Hirani  Morris  re- 
pudiate his  parol  contract  by  conveying  to  another.  Wini- 
fred Gallagher,  when  the  replevin  bond  was  signed,  had  no 
rights  in  the  lot  which  she  could  enforce  either  at  law  or  in 
equity.  John  D.  Gallagher  mighty  as  Judge  Scholfield  said 
Hiram  Morris  might,  "  lawfully  refuse  to  perform  the  con- 
tract (or  execute  the  trust)  and  lawfully  sell  and  convey  to 
another  party."  As  notice  of  Hiram  Morris's  parol  contract 
was  in  that  case  held  "to  amount  to  nothing,"  so  we  hold 
that  notice  of  the  trust  created  by  parol  contract  to  recon- 
vey  on  request,  amounts  to  nothing  as  against  the  rights  of 
the  appellee  in  this  case. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

Affirmed, 


William  Ward  t.  Kate  Daniels. 
Oen.  No.  1\,\1^, 

1.  Gv kKD—when  failure  to  proxnde^  for  machinery ^  does  not  consti- 
txite  actionable  negligence.  Held  in  this  case,  upon  the  authority  of 
Chicago  &  Eastern  Illinois  R.  R.  Co.  v.  Driscoll.  176  IM.  330,  that  there 
could  be  no  recovery  for  a  failure  to  place  a  guard  about  certain 
machinery  used  by  the  plaintiff. 

2.  Assumed  ris<— ic^af  is.  The  danger  that  the  hand  of  the  feeder 
might  be  drawn  between  a  cylinder  and  a  steam  chest  and  thereby  be 
crushed  and  burned,  while  placing  articles  upon  the  cylinder,  is  obvious 
and  apparent  and  is  assumed  by  the  employee  as  one  of  the  risks  of 
service. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County ;  the  Hon.  Murray  F.  Tuley,  Judge,  presidinp:. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1903.  Re- 
vei-sed.     Opinion  filed  June  3,  1904. 

Statement  by  the  Court,  Appellee  was  injured  while 
feeding  a  mangle  machine,  known  as  the  Crawford  mangle, 


Digitized  by 


Google 


Chicago — First  District — A.  D.  1904.     375 

Ward  V.  Daniels. 

for  appellant.  She  was  then  nineteen  j'ears  old  and  had 
been  feeding  said  mangle  machine  four  months.  The 
mangle  consisted  of  a  large  padded  cylinder,  the  face  of 
which  on  the  side  towards  the  feeder,  rolled  upwards  and 
away  from  the  feeder.  Above  the  cylinder  was  a  steam 
chest,  the  lower^  side  of  which  was  concave.  The  steam 
chest  was  kept  hot,  but  the  cylinder  was  cool.  The  side  of 
the  cylinder  towards  the  feeder  was  open  and  exposed.  It 
was  the  duty  of  the  feeder  of  the  mangle  to  place  the 
articles  which  had  been  washed  on  this  exposed  surface  of 
the  cylinder.  The  cylinder  revolved  so  close  to  the  con- 
cave surface  of  the  steam  chest  that  as  it  revolved  the 
articles  placed  upon  it  by  the  feeder  were  pressed  against 
the  heated  surface  of  the  steam  chest  and  thereby  smoothed 
and  dried.  While  appellee  was  engaged  in  feeding  the 
mangle,  her  left  hand  was  drawn  between  the  cylinder  and 
the  steam  chest,  and  so  injured  as  to  require  the  amputation 
of  the  arm.  In  an  action  on  the  case  she  recovered  a  judg- 
ment for  $5,000,  from  which  the  defendant  appealed. 

Lackner,  Butz  &  Miller,  and  C.  E.  Heckler,  for  appel- 
lant. 

Theodore  G.  Case,  for  appellee. 

Mr.  Jdstice  Baker  delivered  the  opinion  of  the  court. 

The  negligence  charged  in  the  first  count  of  the  declara- 
tion, the  only  count  under  which  any  evidence  was  offered, 
was  that  the  defendant  negligently,  etc.,  "failed  to  main- 
tain on  said  mangle  machine  a  proper  safeguard  to  the 
rollers  of  said  machine,  which  safeguard  it  was  possible  to 
maintain,"  by  reason  whereof  plaintiff  was  injured,  etc* 
The  only  evidence  tending  to  support*this  count  was  the 
testimonj^  of  a  witness  that  he  had  once  seen  upon  a  Craw- 
ford mangle  a  brass  pipe,  placed  half  an  inch  in  front  of 
the  steam  chest  and  half  an  inch  from  the  surface  of  the 
cylinder  as  aforesaid,  to  prevent  the  hand  or  arm  of  the 
feeder  passing  between  the  cylinder  and  the  steam  chest. 
K^o  such  guard,  or  guard  of  any  kind  was  ever  on  a  mangle 
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of  the  defendant,  nor  so  far  as  appears  from  the  evidence, 
was  ever  used  upon  any  Crawford  mangle,  save  on  the 
single  occasion  testified  to  by  the  witness.  Under  the  rule 
laid  down  by  the  Supreme  Court  in  Chicago  &  Eastern  III. 
R.  R.  Co.  V.  Driscoll,  176  III.  330,  there  could  be  no  recov- 
er \'  in  this  case  for  a  failure  to  have  a  guard  or  guard  rail 
on  the  mangle. 

But  even  if  there  was  evidence  from  which  the  jury 
might  find  that  the  failure  of  the  defendant  to  have  a  guard 
on  the  mangle  amounted  to  and  was  negligence,  still  the 
plaintiff  could  not  recover  in  this  case.  The  danger  to  be 
apprehended  and  avoided  by  one  engaged  in  feeding  the 
mangle  in  question  was,  that  in  placing  articles  on  the 
cylinder  the  hand  of  the  feeder  might  be  drawn  between 
the  cylinder  and  the  steam  chest  and  thereby  be  crushed, 
and  burned.  This  danger  was  obvious  and  apparent  to  ap- 
pellee, was  incident  to  her  employment  and  was  assumed 
by  her  as  one  of  the  ordinary  risks  of  the  service.  Jones 
V.  Roberts,  57  111.  App.  56,  and  cases  there  cited. 

The  mangle  was  in  the  same  condition  on  the  day  of  the 
injury  that  it  had  been  during  the  four  months  in  which 
a|)pellee  had  been  engaged  in  feeding  it.  Nothing  unusual 
occurred  immediately  before  the  accident,  and  the  accident 
could  only  have  occurred  by  appellee  permitting  her  hand 
to  remain  so  long  on  the  cylinder  that  it  was  carried  to  the 
steam  chest.  This  could  have  happened  only  through  the 
carelessness  or  inattention  of  appellee  and  such  carelessness 
or  inattention  was  such  negligence  on  her  part  as  to  pre- 
vent a  recovery.  Beidler  v.  Branshaw,  200  III.  425;  C.  & 
E.  1.  R.  R.  Co.  v.  Heerey,  203  III.  492. 

The  judgment  of  the  Circuit  Court  willbe  reversed  with 
a  finding  of  facts. 

Beversed. 
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City  of  Chicago,  et  al,,  v.  The  Ganning  System.        liu    877 

.  ^  |a214s  628 

Gen.  No.  11,696. 

1.  MuxiciPALiTY— ^11?  express  grants  to,  cannot  be  enlarged.  Where 
a  municipality  is  by  virtue  of  a  specific  provision  of  the  City  and  Village 
Act  given  a  certain  power,  such  powei:^  cannot  be  added  to  by  general 
language  found  elsewhere  in  such  Act. 

2.  POLICK  POWER— purpose  of.  The  true  pu impose  of  the  police  power 
is  the  pr&iervation  of  the  health,  morals  and  the  safety  of  the  commu- 
nity. 

3.  Police  fower— what  essential  to  ordinance  enacted  pursuant  to. 
An  ordinance  based  upon  the  police  power  of  a  municipality  must  ap- 
pear to  have  been  enacted  in  order  to  preserve  the  health,  morals  or 
safety  of  the  community. 

4.  Ordinance— no  presumptions  aid.  When  a  question  of  municipal 
power  is  not  clear,  tiie  right  to  pass  a  particular  ordinance  must  be  es- 
tabhshed  by  the  city. 

5.  Ordinanob— MJ/i€?»  particular,  relating  to  signs  and  hill-boards, 
is  invalid.  An  ordinance  directed  against  signs  and  bill- boards 
erected  upon  private  property,  regardless  of  their  stability  and  location, 
other  than  such  as  are  built  and  placed  pursuant  to  its  particular  pro- 
visions, is  void. 

6.  Ordinance— wTiaf  essential  to  interference  icith  enjoyment  of  pri- 
vate property  by.  In  order  to  justify  such  an  interference,  two  facts 
must  be  established:  firat,  that  the  property,  either  perse  or  in  the 
manner  of  using  it,  is  a  nuisance;  and  second,  that  the  interference 
does  not  extend  beyond  what  is  necessary  to  correct  the  evil. 

7.  Ordinance— u?/ia^  considered  in  determining  validity  of  The 
purpose  of  an  ordinance  must  always  be  considered  by  the  court  in  de- 
termining its  validity,  and  an  ordinance  requiring  those  following  a 
lawful  business  to  take  out  a  license  which  in  effect  amounts  to  a  pro- 
hibition, is  invalid. 

8.  Ordinance- u'/ien  invalid  provision  of  renders  entire  ordinance 
void.  Where  an  ordinance  is  entire,  each  part  having  a  general  in- 
fluence over  the  rest,  and  a  particular  provision  thereof  is  void,  the 
entire  ordinance  will  be  so  declared. 

9.  Ordinance— mM«f  be  reasonable.  An  ordinance  must  be  reason- 
able, and  if  it  is  unreasonable,  unjust  and  oppressive,  the  courts  will 
hold  it  invalid  and  void. 

10.  Ordinance— mit«<  be  uniform  in  operation.  An  ordinance 
which  puts  the  use  of  private  property  for  legitimate  purposes  at  the 
mercy  and  caprice  of  neighborino:  owners  and  also  discriminates  be- 
tween the  owners  of  real  estate  at  different  parts  of  the  city,  is  invalid. 

11.  Ordinance— M'/ie»,  invalid  in  requiring  frontage  consents.  An 
ordinance  is  unreasonable  and  void  in  requiring  the  consent  of  neigh- 
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boring  owners  and  residents  before  permitting  the  use  of  private  prop- 
erty for  a  lawful  purpose. 
Ball,  J.,  dissenting. 

Proceeding  to  restrain  interference  with  business '  of  painting  signs, 
etc.  Appeal  fronc  the  Superior  Court  of  Cook  County;  the  Hon.  Axrl 
Chttraus,  Judge,  presiding.  Heard  in  this  court  at  the  March  teiin, 
1904.     Affirmed.     Opinion  filed  June  9,  1904. 

Statement  by  the  Court.  Appellee  filed  its  bill  to  have 
a  certain  ordinance  of  the  city  of  Chicago  declared  invalid, 
and  to  enjoin  appellants  from  interfering  with  its  business 
of  sign  painting  and  general  advertising  upon  bill-boards. 

It  alleges,  among  other  things,  that  at  great  expense  it 
has  erected  and  is  maintaining  over  400  bill-boards  on  vacant 
propert}'^  in  said  city;  that  said  boards  are  built  in  a  safe 
and  workmanlike  manner,  and  the  signs  painted  thereon 
are  not  injurious  to  the  morals  of  any  person;  that  in  June, 
1900,  the  city  passed  an  ordinance  in  words  and  figures 
following : 

"  Section  1.  All  signs  or  bill-boards  other  than  those 
painted  or  erected  upon  any  building,  shall  be  limited  in 
their  superficial  area  to  one  hundred  (100)  square  feet,  and 
shall  be  constructed  of  sheet  or  galvanized  iron  or  some 
equally  incombustible  material,  and  such  signs  or  bill-boards 
shall  not  be  located  nearer  than  twenty-five  (25)  feet  back 
of  the  front  line  of  the  lot  whereon  the  same  is  to  be 
erected;  provided  that  signs  not  to  exceed  twelve  (12) 
square  feet  each  may  be  made  of  wood,  but  such  signs  shall 
in  all  respects  comply  with  the  above  section. 

"Section  2.  No  such  sign  or  bill-board  shall  be  con- 
structed at  a  greater  height  than  ten  (It))  feet  above  the  le(^el 
of  adjoining  streets,  and  the  base  of  the  sign  or  bill- boards 
shall  be  in  all  cases  at  least  three  (3)  feet  above  the  level  of 
the  adjoining  streets.  In  case  the  grade  of  adjoining  streets 
has  not  been  established,  no  sign  or  bill-board  shall  be 
constructed  at  greater  height  than  ten  (10)  feet  above  the 
surface  of  the  ground. 

"  Section  3.  No  such  sign  or  bill-board  shall  be  erected 
within  five  (5)  feet  of  any  other  sign  or  bill-board,  and  each 
such  sign  or  bill-board  shall  have  independent  support. 

"Section  4.  No  such  sign  orbillboard  shall  be  erected 
upon  or  along  any  boulevard  or  pleasure  driveVvay  or  in 
anj^  streets  where  three-quarters  (J)  of  the  buildings  in  such 
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Street  are  devoted  to  residence  purposes  only,  unless  the 
person  or  persons  desirino^  to  erect  such  sign  or  bill-board 
shall  first  have  secured  the  consent  in  writing  of  three- 
quarters  (f)  of  the  residents  and  property  owners  on  both 
sides  of  the  street  in  the  block  where  it  is  desired  to  erect 
such  sign  or  bill-board. 

"  Section  5.  All  owners  of  signs  or  bill-boards  erected  bo- 
fore  the  passage  of  this  ordinance,  which  signs  or  bill-boards 
have  a  superficial  area  exceeding  one  hundred  (100)  square 
feet,  or  which  are  of  greater  height  than  ten  (10)  feet  above 
the  surface  of  the  ground  (other  than  such  signs  or  bill- 
boards as  are  painted  or  erected  upon  buildings),  shall  pay 
an  annual  license  on  the  first  day  of  July  of  each  year  at 
the  rate  of  fifty  (50)  cents  per  square  foot;  and  in  case  of 
failure  to  pay  such  annual  license  within  thirty  (30)  days 
of  July  fii'st  of  each  year,  such  signs  or  bill-boards  shall  be 
torn  down  by  the  fire  department  under  the  direction  of 
the  commissioner  of  buildings." 

Section  6  prescribes  a  penalty  for  any  violation  of  the 
ordinance.  Section  7  provides  that  the  ordinance  shall  be 
in  force  from  and  after  its  passage. 

The  bill  further  alleges  that  the  city  has  no  power  to 
regulate  or  license  any  sign  or  bill-board  or  the  owner 
thereof;  and  that  each  of  the  provisions  of  the  ordinance 
is  unreasonable  and  oppressive;  that  under  a  resolution  o"f 
the  city  council  passed  in  March,  1896,  a  license  fee  of  $1 
for  each  twenty-five  feet  of  bill-board  frontage  was  exacted, 
and  that  such  resolution  is  void;  that  complainant  has  now 
in  the  city  about  420,000  square  feet  of  such  signs  and  bill- 
boards, the  gross  income  from  which  is  about  $120,000,  the 
average  board  being  30x12  feet,  so  that  under  section  5  of 
the  ordinance  it  must  pay  to  the  city  $210,000,  the  effect  of 
which  is  to  destroy  its  business. 

The  bill  then  sets  up  another  ordinance  passed  January 
28,  1901;  but  as  this  ordinance  is  conceded  to  be  invalid,  it 
need  not  be  further  noticed. 

The  bill  further  states  the  arrest  by  the  city,  at  different 
times,  of  the  servants  of  the  complainant  when  they  were 
engaged  in  repairing  existing  boards  and  in  building  new 
ones.  It  declares  that  the  boards  now  erected,  in  order 
that  they  may  not  endanger  passers  by,  must  be  from  time 
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to  time  repaired,  and  that  the  city  prevents  this  from  being 
done;  that  unless  the  defendants  be  restrained  by  injunction, 
the  business  of  complainant  will  be  irretrievably  ruined 
and  its  property  destroyed.  Prays  that  said  ordinance  and 
each  of  the  sections  thereof  be  declared  null  and  void,  and 
that  the  defendants  be  restrained  from  tearing  down  any 
of  such  boards,  from  interfering  with  the  repair  of  the 
same,  from  preventing  the  erection  of  new  boards,  and 
from  further  prosecution  of  the  servants  of  complainant. 

The  answer  of  defendants,  among  other  things,  denies 
that  said  boards  are  built  in  a  safe  and  substantial  man- 
ner, asserts  that  many  of  them  are  unsafe  and  are  dan- 
gerous to  persons  in  their  vicinity,  and  that  all  of  them  are 
liable  to  be  blown  down  by  storms,  and  are  a  fire  menace 
to  neighboring  houses;  that  they  are  a  nuisance  to  citi- 
zens, and  many  of  the  advertisements  thereon  tend  to  cor- 
rupt the  morals  of  the  public.  That  the  ordinance  of  June, 
1900,  is  a  valid  exercise  of  the  powers  of  the  city,  and  is 
not  in  any  respect  oppressive. 

The  cause  was  referred  to  a  master  to  take  proofs  and  to 
report  his  findings  of  law  and  of  fact.  The  master  reported 
that  said  ordinance  was  valid  and  reasonable,  except  as  to 
sections  4  and  5,  which  he  found  to  be  invalid  and  uncon- 
stitutional. Each  party  objected  to  certain  of  such  findings. 
Upon  the  hearing  the  learned  chancellor  entered  a  decree 
to  the  effect  that  each  of  said  ordinances  is  unreasonable  and 
void,  and  perpetually  enjoined  the  defendants  as  is  in  the 
bill  prayed.  From  such  decree  the  city  of  Chicago  per- 
fected this  appeal. 

Edwin  White  Mooke,  for  appellants;  Edgar  Bronson 
ToLMAN,  Corporation  Counsel,  of  counsel. 

Henry  W.  Wolselet  and  E.  Allen  Frost,  for  appellee. 

Per  Curiam. 

The  decree  entered  herein  must  be  sustained  for  the  fol- 
lowing reasons : 

First.     The  power  of  the  city  council  to  pass  such  an 
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ordinance  is  doubtful.  Since  municipal  corporations  exer- 
cise delegated  and  limited  powers  only,  no  presumptions 
can  be  indulged  in  as  to  the  validity  of  their  acts.  When 
questioned  and  the  power  is  not  clear,  the  right  to  pass  a 
particular  ordinance  must  be  shown  by  the  city.  Village 
V.  Doherty,  30  111.  App.  662;  Schott  v.'  People,  89  111.  197. 
The  only  express  power  in  the  Cities  and  Villages  Act,  re- 
lating to  signs,  is  clause  17  of  section  1  of  article  5,  b\^ 
which  the  city  can  regulate  and  prevent  the  use  of  signs  on 
the  streets  and  public  places  of  the  city.  Here  is  a  specific 
provision  relating  to  signs.  The  power  thus  expressly 
granted  cannot  be  added  to  by  general  language  found 
elsewhere  in  the  act.  If  it  be  said  that  it  is  doubtful  if 
bill-boards  are  included  in  the  word  *'  signs  "  as  used  in  this 
clause,  that  doubt  compels  us  to  affirm  the  decree  of  the 
learned  chancellor  in  so  far  as  it  is  based  upon  this  clause. 
If  the  power  to  pass  the  ordinance  of  June,  IDOO,  is  given 
anywhere  in  that  act,  it  is  found  in  clause  Q6  of  section  1, 
which  reads  :  "  To  regulate  the  police  of  the  city,  or  vil- 
lage, and  pass  and  enforce  all  necessary  police  ordinances." 
It  is  admitted  that  this  clause  confers  power  beyond  the 
mere  creation  and  regulation  of  the  police  force;  it  may  ex- 
tend to  and  embrace  a  subject-matter  of  police  regulation, 
under  the  general  police  power  of  the  state.  McPherson 
V.  Village  of  Chebanse,  114  111.  49.  The  true  purpose  of 
the  police  power  is  the  preservation  of  the  health,  the 
morals,  and  the  safety  of  the  community.  Munn  v.  The 
People,  69  111.  103.  An  ordinance  based  upon  this  power 
must  appear  to  be  adapted  to  that  end;  it  cannot  invade 
the  rights  of  person  or  of  property  under  the  guise  of  a 
mere  police  regulation,  when  it  is  not  such  in  fact.  Ritchie 
V.  People,  155  111.  110.  When  an  ordinance  based  upon 
the  police  power  is  brought  to  the  view  of  a  court,  it  is  the 
duty  of  that  court  to  determine  whether  or  not  it  is  promo- 
tive of  the  health,  the  morals  or  the  safety  of  the  people 
(Ruhstratv.  The  People,  185  111.  142);  and  if  it  does  not  ap- 
pear affirmatively  that  this  is  its  effect,  the  court  is  bound 
to  declare  that  such  ordinance  is  void  because   it  is  an 
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attempt  to  exercise  a  power  not  granted.     T.  W.  &  W. 
Railway  Co.  v.  Jacksonville,  67  111.  40. 

It  appears  that  this  ordinance  is  directed  against  signs 
and  bill-boards  erected  upon  private  property.     It  includes 
and  prohibits  all  such  signs  and  bill-boards,  regardless  of 
their  stability  and  location,  other  than  such  as  are  built 
and  placed  in  obedience  to  its  provisions.     The  lot  owner 
has  the  right  to  erect  upon  his  premises  such  buildings  and 
other  structures  as  he  may  please,  providing  that  in  so  do- 
ing he  does  not  imperil  others.     That  right  cannot  be  inter- 
fered with  unless  such  peril  be  shown.     It  is  not  in  the 
power  of  the  city  council  to  declare  a  safe  structure  erected 
within  the  lines  of  private  property  to  be  a  nuisance  as  a 
structure,  and  then  to  cause  its  removal;  nor  under  like 
circumstances  can  the  city,  by  ordinance  or  otherwise,  pro- 
hibit the  building  of  a  like  structure.     Yates  v.  Milwaukee, 
lu  Wall.  497;  1  Dillon  Mun.  Corps.  374;  Crawford  v.  To- 
.     peka,  51  Kans.  756.     To  justify  interference  with  the  en- 
joyment of  private  property  two  facts  must  be  established: 
1    first,  that  the  property,  either  jwr  se  or  in  the  manner  of 
1   using  it,  is  a  nuisance;  and,  second,  that  the  interference 
I  does  not  extend  beyond  what  is  necessary  to  correct  the 
'\  evil.     Tiedeman's  Lims.,  sec.  122g.     In  short,  the  power  is 
\  confined  to  the  enforcement  in  detail  of  the  maxim  sic 
^.ufere  tuo,  ut  alienum  non  Imlas. 

Second.  Section  5  of  the  ordinance  provides  that  all 
owners  of  signs  or  bill-boards  erected  before  the  passage  of 
this  ordinance,  which  signs  or  bill-boards  have  a  superficial 
area  exceeding  100  square  feet,  or  which  are  of  greater 
height  than  ten  feet  above  the  surface  of  the  ground,  (other 
than  such  signs  or  bill-boards  as  are  painted  or  erected  upon 
buildings,)  shall  pay  an  annual  license  of  fifty  cents  per 
square  foot,  and  in  case  such  license  is  not  paid  such  signs 
or  bill-boards  shall  be  torn  down.  This  section  is  not  regu- 
lative, but  is  prohibitive.  It  is  shown  that  appellee  has  in 
the  city  420,000  square  feet  in  superficial  area  of  bill-boards, 
standing  upon  private  property,  from  which  it  realizes  a 
gross  income  of  $96,000,  and  a  net  income  of  $14,000.     The 
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license  required  by  this  section  under  penalty  of  their 
demolition  amounts  to  $210,000  per  year,  a  sura  double  the 
gross  yearly  income.  This  statement  shows  that  what  is 
intended  is  not  regulation,  but  is  destruction;  that  the 
entire  ordinance  was  passed  in  order  to  destroy  the  busi- 
ness of  appellee  and  to  wreck  its  property.  Further,  this 
license -fee  is  arbitrarily  placed  upon  signs  and  bill-boards 
presumably  erected  lawfully,  in  a  substantial,  safe  and 
workmanlike  manner,  and  with  due  re^j^ard  to  the  safety  of 
the  public.  The  purpose  to  be  accomplished  by  an  ordi- 
nance must  always  be  considered  by  the  court  in  determin- 
ing? its  validity.  Ligare  v.  Chicago,  139  III.  40;  Smith  v. 
McDowell,  148  111.  60.  If  the  business  be  not  in  itself  un- 
lawful, an  ordinance  requiring  those  who  follow  that  busi- 
ness to  take  out  a  license  which  in  effect  amounts  to  a 
prohibition,  is  invalid.  Chicago  v.  Ferris  Wheel  Co.,  60 
111.  App.  384.  Where  the  city  has  no  power  to  su*ppress  or 
to  prohibit  a  business  in  direct 'terms,  it  cannot  reach  the 
same  result  indirectly  by  imposing  unreasonable  burdens 
upon  those  who  follow  that  business.  CarroUton  v.  Baz- 
zette,  159  111.  284.  Laws  which  interfere  with  the  personal 
liberty  of  the  citizen  to  follow  what  lawful  occupation  he' 
pleases,  or  to  erect  upon  his  real  estate  such  safe  structures 
as  he  may  see  tit,  by  compelling  him  to  take  out  a  license 
to  follow  the  one  or  to  construct  the  other,  are  invalid. 
Chicago  V.  Banker,  112  111.  App.  94,  and  cases  therein  cited. 
This  ordinance  is  entire,  each  part  having  a  general  in- 
fluence over  the  rest,  and  as  section  5  is  invalid,  the  entire 
ordinance  is  void.  1  Dill.  Mun.  Corp.,  sec.  421,  4th  ed. 
This  rule  is  more  clearly  stated  in  Cooley  on  Cons.  Lims.,  pp. 
178-9 :  "  If  a  statute  attempts  to  accomplish  two  or  more 
objects,  and  it  is  void  as  to  one,  it  may  still  be  in  every 
respect  complete  and  valid  as  to  the  other;  but  if  its  pur- 
pose is  to  accomplish  a  single  object  only,  and  some  of  its 
provisions  are  void,  the  whole  must  fall,  unless  sufficient 
remains  to  effect  the  object  without  the  aid  of  the  invalid 
portion;  and  if  they  are  so  mutually  connected  with  and 
dependent  on  each  other  as  conditions,  considerations  or 
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compensations  for  each  other,  as  to  warrant  the  belief  that 
the  legislature  intended  them  as  a  whole,  and  if  all  could 
not  be  carried  into  effect  the  legislature  would  not  pass  the 
residue  independently,  then,  if  some*  parts  are  unconstitu- 
tional, all  the  provisions  which  are  thus  dependent,  condi- 
tional or  connected,  must  fall  with  them." 

Third.  The  ordinance  is  unreasonable.  "An  ordinance 
must  be  reasonable,  and  if  it  is  unreasonable,  unjust  and 
oppressive,  the  courts  will  hold  it  invalid  and  void."  Mo- 
Farlane  v.  Chicago,  185  111.  252.  Section  1  of  the  ordi- 
nance  declares  that  no  sign  or  bill-board  shall  be  located 
nearer  than  twenty-five  feet  back  of  the  front  line  of  the 
lot  whereon  the  same  is  erected,  thus  depriving  the  prop- 
erty owner  of  the  right  to  use  a  part  of  his  lot  for  a  legiti- 
mate purpose.  This  restriction  does  not  tend  to  provide 
for  the  public  safety  or  to  promote  the  public  morals;  nor 
does  it  fall  within  any  of  the  objects  to  conserve  which  the 
police  power  is  conferred  upon  municipal  corporations.  If 
the  sign  or  bill-board  stood  upon  the  front  line  of  the  lot 
and  was  unsafe,  it  might  endanger  the  passer-by,  and  it  may 
be  that  the  common  council  has  the  power  to  order  it  to 
•be  placed  far  enough  back  from  the  street  to  obviate  that 
danger.  It  is  common  knowledge  that  such  a  structure, 
when  it  falls  over,  extends  no  further  from  its  base  than  its 
height.  The  master  found,  and  the  trial  court  approved 
the  finding,  that  the  limitation  that  a  bill-board  which  is  ten 
feet  high  shall  not  be  erected  nearer  the  street  than  twenty- 
five  feet,  so  far  exceeds  the  distance  necessary  to  protect 
the  public  from  danger  as  to  be  unreasonable;  and  we 
asrree  with  that  finding.  The  same  section  limits  the  size 
of  such  bill-boards  to  100  square  feet.  This  limits  the 
length  of  a  bill-board  to  about  fourteen  feet,  notwithstand- 
ing it  may  be  placed  hundreds  of  feet  away  from  the  street. 
Such  a  restriction  upon  the  liberty  of  the  lot  owner  in  the  use 
of  his  property  is  unreasonable  and  oppressive.  The  limit- 
ation as  to  the  height  of  such  bill-boards  to  ten  feet  above 
the  level  of  the  adjoining  streets,  and  that  the  base  of  the 
billboard  shall  be  at  least  three  feet  above  the  same  level, 
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finds  but  little  support  in  the  evidence,  and  is,  in  our  opin- 
ion, unreasonable. 

Section  4  declares  that  no  sign  or  bill-board  shall  be 
erected  upon  or  along  any  boulevard  or  pleasure  driveway, 
or  in  any  street  where  ttiree-quarters  of  the  buildings  are 
devoted  to  residence  purposes  only,  unless  the  consent  of 
three  quarters  of  the  residents  and  property  owners  on 
both  sides  of  the  street  be  first  obtained.  This  section 
puts  the  use  of  private  property  for  legitimate  purposes  at 
the  mercy  of  the  caprice  of  neighboring  owners,  and  also 
discriminates  between  the  owners  of  real  estate  in  different 
parts  of  the  city.  "  Ordinances  must  be  of  uniform  and 
general  operation  within  the  municipal  limits;  any  unneces-- 
sary  discrimination  between  persons,  classes  or  places,  ren- 
ders them  invalid."  Ilibbard  v.  Chicago,  59  III.  App.  470. 
The  evidence  does  not  show  that  bill-boards  placed  near 
boulevards  or  pleasure  driveways  are  more  dangerous  to 
the  public  than  are  those  erected  near  other  highways. 
More  people  pass,  along  the  ordinary  street  than  travel 
oter  the  boulevards  or  pleasure  drives.  An  ordinance  is 
unreasonable  in  requiring  the  consent  of  neighboring 
owners  and  residents  before  permitting  the  use  of  private 
property  for  a  lawful  purpose.  St.  Louis  v.  Russell,  116 
Mo.  24S.  To  the  same  effect  are  City  of  Newton  v.  Bel- 
ger,  143  Mass.  598;  Ex  parte  Sing  Lee,  96  Cal.  354;  Yick  Wo 
V.  Hopkins,  118  IT.  S.  356-374,  and  Barbier  v.  Connolly, 
113  U.  S.  27.  By  the  common  law  the  owner  of  real  estate 
may  erect  upon  this  lot  line  such  a  fence  as  he  pleases, 
providing  it  is  built  in  a  safe,  substantial  and  workman- 
like manner;  and  he  may  permit  another  to  paint  thereon 
any  sign  which  is  not  immoral  nor  a  disturbance  of  the 
public  peace  in  its  tendencies.  It  will  not  do  to  say  that 
the  fence  without  the  painting  is  an  innocent  object,  but 
that  the  moment  the  sign  is  painted  upon  it  it  becomes 
amenable  to  the  law;  for  that  would  be  legislating  against 
the  advertisement  and  not  against  the  surface  upon  which 
it  is  placed. 

Believing  that  the  ordinance  in  question  is  beyoiid  the 
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power  granted  to  the  city  council,  that  taken  as  a  whole  it 
is  invalid,  and  that  it  is  unreasonable  in  many  of  its  provi- 
sions, the  decree  of  the  Superior  Court  is  affirmed. 

Affirmed. 

Mr.  Justice  Ball. 

I  dissent  frona  the  foregoing  opinion  for  the  following 
reasons : 

Clause  66  of  section  1  of  the  Cities  and  Villages  Act  gives 
the  city  the  power  to  regulate  the  police  and  to  pass  and  to 
enforce  all  necessary  police  ordinances.  I  concede  that  the 
exercise  of  this  power  must  be  promotive  of  the  health, 
the  safety  or  the  morals  of  the  people,  and  that  it  must  be 
reasonable  and  not  oppressive  or  partial. 

Clause  75  gives  to  the  city  the  right  to  declare  what  shall 
be  nuisances  and  to  abate  the  same.  If  the  thing  legis- 
lated against  be  a  nuisance /?^r  se^  or  becomes  so  by  reason 
of  its  locality,  surroundings  or  its  management,  the  power 
of  the  city  over  it  is  plenary;  but  if  it  may  or  may  not  be 
a  nuisance,  the  power  of  the  city  to. declare  it  a. nuisance 
depends  upon  the  fact  that  it  is  such.  Laugel  v.  Bushnetl, 
197  111.26.  In  doubtful  cases  much  is  necessarily  left  to 
the  discretion  of  the  city,  and  its  acts  will  not  be  judicially 
interfered  with  unless  they  are  manifestly  unreasonable  and 
oppressive,  or  unwarrantably  invade  private  rights,  or 
clearly  transcend  the  powers  granted  to  them.  1  Dill. 
Mun.  Corps.,  sec.  379. 

Clause  78  empowers  the  city  to  do  all  acts  and  to  make 
all  regulations  which  may  be  necessary  or  expedient  for 
the  promotion  of  health  or  the  suppression  of  disease.  It 
is  difficult  to  define  the  police  power.  The  status  of  a 
great  city  never  becomes  fixed,  but  changes  from  year  to 
year.  Hence  a  definition  of  that  power  which  protects  the 
life,  health  and  morals  of  the  citizen  today  may  be  totally 
inadequate  in  the  next  decade.  It  is  sufficient  to  say  that 
this  power  is  based  upon  and  is  co-extensive  with  the  maxim 
Salvs populi  suprema  est  leXy  and  is  flexible  enough  to  meet 
all  the  demands  of  our  changing  civilization.  No  man 
owns  his  property  absolutely.     When  the  public  needs  it 
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the  public  takes  it.  That  he  is  compensated  for  such  tak- 
ing is  a  mere  incident,  not  a  part  of  the  power.  He  is 
given  its  ascertained  value  because  that  is  equitable,.and 
not  because  it  is  his  right.  Nor  can  the  owner  put  his 
property  to  any  use  he  may  see  fit.  That  use  is  hedged 
about  by  the  maxim  Stc  utere  tuo^  ut  alienum  non  Icedas. 
To  prevent  a  harmful  use  of  property  the  city  may  pass 
any  reasonable  ordinance  under  the  police  power  granted 
in  its  charter. 

The  master  fairly  states  the  construction  of  these  bill- 
boards as  shown  by  the  evidence  as  follows :  "  These  bill- 
boards are  constructed  very  much  like  an  ordinary  fence  of 
close  boards,  a  structure  commonly  known  to  all  men,  but 
instead  of  the  usual  six-inch  cedar  fence  posts  we  hav§  here 
4x4,  4x6  and  6x6  pine  posts;  and  whereas  the  common 
fence  has  no  bracing,  these  bill-boards  are  braced  with  2x6 
pieces  of  pine  running  from  the  top  of  the  upright  post  and 
firmly  fastened  to  thfi  wooden  anchor  in  the  ground.  If 
we  imagine  the  common  fence  with  its  posts  carried  up  to 
the  height  of  twelve  feet  to  twenty-four  feet,  and  then 
braced  as  these  bill-boards  are  braced,  as  aforesaid,  we  have 
a  good  idea  of  the  structure  of  these  bill-boards." 

The  bill  charges  that,  "  as  already  alleged,  complainant 
has  about  400  sign  boards  within  the  limits  of  said  city, 
and  that  said  sign  boards  will,  from  time  to  time,  neces- 
sarily require  repairing  and  rebracing  in  order  that  the 
same  shall  be  free  from  all  danger  to  the  citizens  of  the 
city  of  Chicago  and  persons  passing  in  proximity  thereto; 
that  however  strongly  and  securely  said  boards  may  be 
originally  constructed,  the  eflPect  of  the  elements  upon  said 
boards  will  from  time  to  time  absolutely  necessitate  repairs 
being  made  to  them  to  keep  them  in  a  proper  and  safe  con- 
dition." 

The  evidence  shows  that  complainant  has  about  773  bill- 
boards within  the  city;  about  170  of  them  are  placed  upon 
the  top  of  other  bill-boards;  they  measure  from  10  to  36 
feet  in  height,  and  are  from  10  to  361  feet  in  length. 
Their  sheet-like  structure  makes  them  peculiarly  liable  not 
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only  to  be  blown  over,  but  also  to  be  carried  a  distance 
by  violent  winds.  A  rotten  upright,  or  a  brace  which 
pulls  out,  or  a  nail  which  gives  way,  may  put  the  entire 
structure  at  the  mercy  of  the  next  wind  storm. 

It  is  the  duty  of  the  city  to  keep  its  streets  in  a  reason- 
ably safe  condition,  not  only  within  the  limits  of  the  high- 
way, but  also  as  to  structures  adjacent  thereto  which  from 
their  insecurity  endanger  the  safety  of  the  passer-by.  In- 
stances in  which  the  exercise  of  this  power  in  the  wrecking 
of  unsafe  structures  on  private  property  has  been  sustained 
are  so  numerous  that  the  citation  of  any  of  them  is  unnec- 
essary. 

Where  the  power  to  pass  an  ordinance  concerning  a  cer- 
tain subject  is  clear,  the  law  is  well  settled  ihsit  p7*ima/ac!e 
the  ordinance  as  passed  is  valid;  N.  Chi.  City  Ry.  Co.  v. 
Lake  View,  105  III.  207;  State  v.  Dubarry,  46  La.  Ann. 
33;  State  v.  Inhabitants,  etc.,  53  N.  J.  L.  132;  and  the 
courts  will  not  interfere  except  to  prevent  the  unreasonable 
invasion  of  private  rights.  In  considering  the  validity^  of 
ordinances  the  courts  will  give  them  a  reasonable  common 
sense  construction,  and  will  incline  to  sustain  rather  than 
to  overthrow  them.  If  by  one  construction  an  ordinance 
will  be  valid,  and  by  another  void,  the  courts  will,  if  pos- 
sible, adopt  the  former.  Perry  Co.  v.  Jefferson,  94  111. 
220;  Lasher  v.  People,  183  111.  226.  It  is  true  that  if  an 
ordinance  be  entire,  each  part  having  a  general  influence 
over  the  rest,  and  one  part  be  void,  the  entire  ordinance  is 
void.  It  is  also  the  law  that  where  an  ordinance  consists 
of  several  distinct  and  independent  parts,  although  one  or 
more  of  them  may  be  void,  the  rest  are  equally  valid,  as 
though  the  void  clauses  had  been  omitted.  1  Dill.  Mun. 
Corps.,  sec.  421,  4th  ed.;  People  v.  Olsen,  204  III.  497.  The 
first  four  sections  of  the  ordinance  in  question  relate  to 
bill-boards  thereafter  to  be  erected.  The  fifth  section  deals 
with  bill-boards  then  constructed  and  in  place.  If  this  last 
section  were  struck  out  the  ordinance  would  remain  a  per- 
fect whole.  Hence  section  5  is  a  distinct  and  independent 
part,  not  having  a  general  influence  over  the  remainder  of 
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the  ordinance.  It  follows  that  the  other  sections  may  be 
valid,  despite  the  fact  that  section  5,  as  held  in  the  major- 
ity opinion  (with  which  in  this  respect  I  agree)  is  oppres- 
sive and  void. 

Section  4  relatinoj  to  bill-boards  upon  and  along  boule- 
vards and  pleasure  driveways  is  more  in  doubt.  The  time 
will  come,  if  it  is  not  now  here,  when  the  beauty  created 
by  the  expenditure  of  millions  of  the  public  funds  will  not 
be  allowed  to  be  disfigured  by  vast  bill-boards  portraying 
the  virtues  of  particular  brands  of  whiskey,  or  of  medicines 
which  work  while  you  sleep,  in  order  that  some  corpora- 
tion or  firm  may  have  a  net  annual  income  of  less  than 
four  cents  per  superficial  foot  of  such  boards. 

The  provision  in  section  1,  that  such  bill-boards  shall  be 
constructed  of  sheet  or  galvanized  iron,  or  some  other 
equally  incombustible  material,  needs  no  argument  to  sus- 
tain it.  The  inflammable  character  of  thin  sheets  of 
weather-dried  boards  is  common  knowledge.  The  power 
of  the  city  to  legislate  against  fire  is  plenary.  The  provi- 
sion limiting  the  superficial  area  of  each  board  to  100 
square  feet  is  justified  by  the  electrical  conducting  power 
of  the  material  of  which  the  new  boards  are  required  to  be 
constructed.  The  city  is  rapidly  being  enclosed  in  a  net- 
work of  live  wires  which  threaten  death  to  every  living 
thins:  which  comes  in  contact  with  their  currents.  It  is 
prudent  that  the  city  take  all  reasonable  precautions  to  in- 
terrupt the  possible  carrying  of  this  deadly  current  by 
limiting  the  length  of  these  boards. 

The  provision  that  such  bill- boards  shall  not  be  located 
nearer  than  twenty-five  feet  back  of  the  front  line  of  the 
lot  is  not  unreasonable.  If  the  board  be  blown  over,  from 
the  nature  of  its  construction,  it  falls  toward  the  street. 
If  the  board  be  built  to  the  height  permitted  by  the  ordi- 
nance it  may  not  reach  the  sidewalk  should  it  hold  to- 
gether. But  if  parts  of  it  are  separated  from  the  rest,  the 
violence  of  the  storm  will  carry  them  further.  Who  shall 
say  that  the  provision  for  a  leeway  of  fifteen  feet  is  unrea- 
sonable and  an  unnecessary  disturbance  of  the  enjoyment 
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of  individual  rights  ?  Certainly,  in  the  absence  of  evidence 
to  prove  its  unreasonableness,  a  court  ought  not  to  so  decide. 

The  provision  in  section  2  that  no  bill-board  shall  be  con- 
structed of  a  greater  height  than  ten  feet  above  the  level 
of  the  adjoining  streets  is  properly  based  upon  the  neces- 
sarily fragile  character  of  the  construction  of  these  boards, 
when  the  vast  expanse  which  they  present  to  the  wind  is 
considered.  It  may  be  that  a  greater  height  is  still  within 
the  limits  of  safety,  but  that  is  a  question  resting  in  the 
discretion  of  the  city  council,  the  exercise  of  whicH  will 
not  be  disturbed  by  the  courts  except  it  plainly  appears  (as 
it  does  not  in  this  case)  that  the  result  is  oppressive  or 
prohibitive. 

The  provision  that  the  base  of  the  bill-board  shall  be  at 
least  three  feet  above  the  level  of  the  adjoining  streets  is 
justified  by  the  evidence.  It  is  not  shown  that  complain- 
ant is  injured  thereby.  To  put  the  base  of  the  board  next 
the  ground  furnishes  a  place  where  offensive  nuisances  may 
be  committed,  where  refuse  and  filth  may  bo  dumped,  and 
where  tramps  and  thugs  may  hide;  thus  endangering  the 
health  as  well  as  the  peace  and  safety  of  the  public. 

The  provision  in  section  3  that  no  bill-board  shall  be 
erected  within  five  feet  of  any  other  board  is  sustained  by 
the  fact  that  it  lessens  the  dangers  arising  from  crossed  or 
broken  electrical  wires,  and  provides  a  partial  relief  of 
wind  pressure  in  storms. 

Appellee  has  erected  these  bill-boards  to  the  height 
of  thirty-six  feet  and  for  the  length  of  an  entire  block. 
Believing  that  such  structures  threatened  the  safety  of  the 
public,  the  city  council  passed  the  ordinance  in  question. 
The  regulations  therein  prescribed  must  be  deemed  proper 
and  lawful  unless  they  are  shown  unnecessarily  to  deprive 
the  owners  of  real  Estate  of  a  fair  and  safe  use  of  their  prop- 
erty. As  to  the  first  three  sections  of  the  ordinance  this 
record  is  silent  concerning  any  unreasonableness,  while  the 
conclusions  to  be  fairly  drawn  from  the  evidence  are  that 
these  regulations  are  just  and  reasonable,  and  limit  the  use 
of  private  property  no  further  than  is  required  for  the  pub- 
lic safety. 
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The  questions  arising  in  this  case  are  somewhat  novel, 
but  in  Gunning  v.  Buffalo,  77  N.  Y.  Sup.  987;  Whitniier 
V.  Buffalo,  118  Fed.^  Rep.  773  (W.  D.  New  York);  In  re 
Wilshire,  103  Fed.  Rep.  620  (S.  D.  California);  Rochester. 
V.  West,  164  N,  Y.  510,  and  in  Crawford  v.  Topeka,  51  Kan. 
760,  they  have  been  discussed. 

In  the  Kansas  case,  supra,  it  is  decided  that  an  ordinance 
directing  that  every  bill-board  shall  be  placed  at  least  five 
feet  further  back  from  the  street  line  than  the  height  of 
the  board,  is  unreasonable  and  in  deprivation  of  property 
rights.  But  in  the  same  case  it  is  held  tha*t  if  a  bill-board 
fastened  to  the  sidewalk  blows  down  and  injures  one  in 
the  street,  the  city  is  liable,  if  the  board  had  been  in  an 
unsafe  conditioa  for  a  time  long  enough  to  charge  the  city 
with  notice  of  its  condition.  This  case,  while  holding  that 
the  city  can  exercise  no  control  over  the  construction  or 
location  of  a  bill-board,  puts  upon  the  municipality  the  duty 
of  constant  supervision  to  see  that  the  board  is  kept  in  re- 
pair. A  decision  which  announces  such  opposing  conclu- 
sions is  not  persuasive  to  the  average  legal  mind. 

In  Gunning  System  v.  Buffalo,  71  N.  Y.  Sup.  155,  and 
77  N.  Y.  Sup.  987,  the  ordinance  provided  that  no  one 
should  erect  a  fence  or  bill-board  more  than  seven  feet  high, 
and  that  any  fence  or  bill-board  erected  contrary  to  the 
ordinance  should  be  abated  as  a  nuisance.  Complainant 
averred  that  it  had  erected  upon  private  property  a  bill- 
board twelve  feet  high  and  fifty  feet  long,  and  that  the  city 
was  about  to  tear  it  down.  An  injunction  was  obtained 
and  continued  in  force  until  the  final  hearing.  The  trial 
resulted  in  an  order  dismissing  the  bill  and  dissolving  the 
injunction.  Upon  appeal  the  decree  of  the  trial  court  was 
affirmed.  The  court  say:  "In  this  case  the  charter  of 
Buffalo  expressly  authorized  it  to  enact  such  ordinances  as 
should  be  deemed  expedient  for  the  good  government  of 
the  city  and  the  promotion  of  peace  and  good  order. 
These  expressions  are  quite  similar  to  the  welfare  and  safety 
of  the  community.  The  court  very  properly  held  that 
authority  was  given  the  city  to  adopt  the  ordinance  in 
question  by  the  provision  of  the  charter." 
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In  Rochester  v.  West,  supra^  the  ordinance  prohibited 
the  erection  of  bill-boards  exceeding  six  feet  in  height  ex- 
cept by  permission  of  the  common  council  after  notice  to 
the  owners,  etc.  The  defendant  was  convicted  of  a  misde- 
meanor for  a  violation  of  the  ordinance*.  The  charter  gave 
the  city  the  authority  **to  license  and  regulate  bill  posters 
and  bill  distributers  and  sign  advertising,  and  to  prescribe 
the  terms  and  conditions  upon  which  any  such  license  shall 
be  granted,"  etc.  The  court  say:  "Nor  do  we  think  that 
the  appellant's  claim  that  this  statute  (charter)  was  unau- 
thorized^ can  be  sustained.  It  is  obvious  that  its  purpose 
was  to  allow  the  common  council  to  provide  for  the  wel- 
fare and  safety  of  the  community  in  the  municipality  to 
which  it  applied.  If  the  defendant's  authority  to  erect 
bill-boards  was  wholly  unlimited  as  to  height  and  dimen- 
sions, they  might  readily  become  a  constant  and  continuing 
danger  to  the  lives  and  persons  of  those  who  should  pass 
along  the  street  in  proximity  to  them.  *  *  *  Nor  was 
it  in  conflict  with  any  provisions  of  the  state  or  federal 
constitution.  *  *  *  When  a  statute  is  obviously  in- 
tended to  provide  for  the  safety  of  a  community,  and  an 
ordinance  under  it  is  reasonable  and  in  compliance  with  its 
purpose,  both  the  statute  and  the  ordinance  are  lawful,  and 
must  be  sustained." 

In  In  re  Wilshire,  supra^  on  a  petition  for  habeas  corptts^ 
it  was  held  that  a  municipal  corporation  may  lawfully,  in 
the  exercise  of  geneY'al  police  powers  delegated  to  it  by 
its  charter,  regulate  the  height  of  bill-boards  maintained 
therein,  within  reasonable  limits;  and  a  city  ordinance  lim- 
iting the  height  of  such  structures  to  six  feet  from  the 
ground  or  sidewalk  is  not  so  clearly  unreasonable  as  to 
justify  a  court  in  holding  it  void  as  in  violation  of  consti- 
tutional rights  of  property,  and  the  petitioner  was  therefore 
remanded  to  the  custody  of  the  officer. 

In  Whitmier  v.  Buffalo,  supra,  following  Rochester  v. 
West,  supra,  it  was  held  that  under  the  Buffalo  city  char- 
ter authorizing  the  common  council  to  enact  ordinances  to 
prevent  and  abate  nuisances  and  for  the  good  government 
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of  the  city,  etc.,  the  city  had  power  to  pass  an  ordinance 
prohibiting  the  erection  of  bill-boards  exceeding  seven  feet 
in  height  within  the  city  without  the  council's  permission, 
and  authorizing  the  abatement  of  any  board  erected  in 
violation  of  the  ordinance  as  a  nuisance. 

Believing  that  these  cases  state  the  law,  I  am  compelled 
to  dissent  from  the  majority  opinion  in  this  case. 


Franli  £•  Sargent^  et  al.,  v.  The  Home  Building  &  Loan 

Association  of  Chicago. 

Gen.  No.  11,386. 

1.  Usury — when  homestead  loan  aHsociaiion  guilty  of.  Where  at 
the  time  of  a  loan  there  was  a  by-law  of  the  association  providing;  for 
the  payment  of  premiums  in  monthly  in  stall  mejits,  but  none  dispensing 
with  the  requirement  of  offering  its  money  for  sale  in  open  meeting  or 
providing  for  the  loan  of  its  money  at  a  fixed  rate  of  interest  or  premium, 
and  the  money  in  the  particular  case  was  not  offered  for  sale  in  open 
meeting  and  the  premium  was  arbitrarily  fixed,  and  the  same,  together 
with  interest,  was  in  excess  of  the  regular  interest  rates  fixed  by  law, 
the  defense  of  usury  is  established.  The  offering  of  such  money  in 
open  meeting  cannot  be  dispensed  with  otherwise  than  by  law. 

Foreclosure  proceeding.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1903.     Reveraed.    Opinion  filed  June  9, 1904. 

Frederick  Mains,  for  appellants, 

PiERSON  &  Pease,  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  following  statement  made  by  appellants-  counsel  is 
substantially  correct : 

"The  bill  in  this  case  was  filed  to  foreclose  a  certain 
mortgage  executed  by  one  Belinda  C.  Sargent  and  her  hus- 
band, as  of  June  7, 1892,  to  said  complainant  association, as 
security  for  a  certain  bond  executed  by  the  parties,  as  of 
the  same  date,  for- the  repayment  of  a  loan  in  the  principal 
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sura  of  $1,000  in  monthly  installments  of  $6  per  month, 
and  interest  at  seven  per  cent,  payable  in  monthly  install- 
ments of  $5.83,  and  a  premium  of  $330  in  monthly  install- 
ments of  $3.43.  The  installments  of  principal,  interest  and 
premium  were  paid  up  to  February,  1900.  Hence  there 
was  paid  on  the  principal  $552;  in  interest  $536.35;  in  pre- 
miums $314.69.  Ten  shares  of  stock  of  the  twenty-third 
series  were  issued  to  Belinda  C  Sargent  at  the  time  the 
loan  was  made,  and  were  transferred  b}'^  her  to  the  asso- 
ciation as  collateral  security  for  the  loan.  Because  of 
the  default  in  the  payments  the  association  forfeited  the 
stock  and  credited  its  withdrawal  value,  $716.70,  on  the 
bond,  leaving  a  balance  due,  as  found  by  the  master,  include 
in^a  solicitor's  fee  of  $65,  of  $700.20. 

The  defendants,  defending  as  heirs  of  Belinda  0.  Sar- 
gent, the  mortgagor,  and  as  grantees  of  the  other  heirs, 
and  Frank  E.  Sargent  as  administrator,  etc.,  set  up  the 
defense  of  usury,  in  that  the  premium  was  not  fixed  by  com- 
petitive bidding  at  an  open  meetin^j  of  the  board  of  direct- 
ors, but  was  arbitrarily  imposed  by  the  association,  and 
that  the  sum  contracted  to  be  paid  in  premium  and  interest 
exceeded  the  highest  legal  rate  of  interest  allowed  by  law; 
that  the  loan  was  usurious,  and  that  the  various  sums  paid 
in  principal,  interest  and  premium,  should  be  credited  on 
the  principal  sum  borrowed,  and  that  the  loan  had  been 
paid." 

The  above  mentioned  payments  amount  to  $1,403.04,  but 
the  mortgagor  failed  to  pay  certain  taxes  and  insurance, 
which  by  the  mortgage  she  was  bound  to  pay,  to  the  amount 
of  $71.08,  which  amount  was  charged  against  her  by  the 
master.  Deducting  the  latter  from  the  former  amount 
leaves  $1,331.96,  paid  by  the  mortgagor.  The  master,  in  his 
report,  finds :  ' "  Under  the  proof  in  this  case  it  appears  that 
defendant  has  paid  in  «dues,  interest  and  premiums,  more 
than  the  original  principal,  and  that  the  amount  of  interest 
contracted  for  is  considerably  in  excess  of  the  maximum 
rate  of  interest  allowed  bylaw.  The  loan,  therefore,  must 
ba  held  to  be  usurious,  unless  the  application,  as  made, 
constitutes,  in  itself,  such  a  bid  as  is  contemplated  by  the 
statute  under  consideration."  The  master  found  that  Mrs. 
Sargent's  application  was  such  a  bid  as  is  contemplated  by 
the  statute,  and  recommended  a  decree  of  foreclosure  for 
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the  balance,  above  stated.     The  court  overruled  all  exce[> 
tions  to  the  master's  report,  and  rendered  a  decree  for- 
$722,  which  included  $t>3  as  a  fee  of  appellee's  solicitor. 

The  question  to  be  decided  is,  whether  the  loan  was 
made  as  prescribed  by  the  statute,  and  in  such  manner  as 
to  exempt  appellee  from  the  statute  in  respect  to  usury,  in 
force  at  the  time  the  loan  was  made.  Section  8  of  the 
statute  in  regard  to  Homestead  Associations,  in  force  when 
the  loan  was  made,  provides  as  follows:  "The  board  of 
directors  shall  hold  such  stated  meetings,  not  loss  fre- 
quently than  once  a  month,  as  may  be  provided  by  the 
by-laws,  at  which  money  in  the  treasury,  if  one  hundred 
dollars  or  more,  shall  be  oifered  for  loan  in  open  meeting; 
and  the  stockholders  who  shall  bid  the  highest  premium 
for  the  preference  or  priority  of ,  loan,  shall  be  entitled  to 
receive  a  loan  of  one  hundred  dollars  for  each  share  of 
stock  held  by  said  stockholders.  The  said  premium  bid 
may  be  deducted  from  the  loan  in  one  amount,  or  may  be 
paid  in  such  proportionate  amounts  or  installments,  and  at 
such  times,  during  the  existence  of  the  shares  of  stock  bor- 
rowed upon,  as  may  be  designated  by  the  by-laws  of  the 
respective  associations.  Provided,  that  any  such  associa- 
tion may,  by  its  by-laws,  dispense  with  the  offering  of  its 
money  for  bids  in  open  meeting,  and  in  lieu  thereof  loan 
its  money  at  a  rate  of  interest  and  premium  fixed  by  its 
by-laws,  and  either  with  or  without  premium,  deciding  the 
preference  or  priority  of  loans  by  the  priority  of  the  appli- 
cations for  loans  of  its  stockholders,"  etc.  Hurd's  Eev. 
Stat.  1899,  p.  453,  par.  85. 

At  the  time  of  the  loan  there  was  a  by-law  of  appellee 
providing  for  the  payment  of  premiums  in  monthly  install- 
ments, but  not  any  by-law  dispensing  with  the  offering  of 
its  money  for  bids  in  open  meeting,  or  providing  for  the 
loan  of  its  money  at  a  fixed  rate  of  interest,  or  fixing  any 
premium.  That  there  was  not  and  is  not  any  such  by-law 
of  appellee  is  shown  by  the  evidence  and  admitted  by  ap- 
pellee's counsel  in  his  argument.  It  appears  from  the  tes- 
timony of  Joseph  Hf  Willets,  who  was  called  as  a  witness ~ 
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by  appellee,  that  he  was  a  director  of  appellee  and  was 
present  at  a  meeting  of  the  association  June  7,  1892,  when 
Mrs.  Sargent's  application  for  a  loan,  hereinafter  men- 
tioned, was  received,  and  that  the  meeting  was  an  open 
one.  He  was  questioned  by  appellee's  counsel  and  an- 
swered as  follows: 

Q.  "  During  the  life  of  the  association  and  covering 
June  7,  1892,  what  was  the  custom  or  practice  of  the  asso- 
ciation as  to  the  manner  of  receiving. bids  for  loans?"  A. 
''  Applications  for  bids  for  loans  were  made  to  the  secretary, 
lie  would  fill  the  blanks  as  this  one  was  filled,  giving  a 
description  of  the  property,  etc.,  etc.,  signed  by  tlie  party 
making  the  bid.  Then  the  matter  was  referred  to  the  loan 
committee.  There  was  usually  three — always  one  or  more 
of  the  loan  committee,  who  would  visit  the  property,  going 
into  verbal  details,  makin;^  the  report  favorable  or  unfavor- 
able, stating  the  facts  to  the  directors  as  to  how  he  found 
the  property,  in  his  opinion,  in  relation  thereto,  as  to 
whether  desirable  or  undesirable — as  you  gentlemen  can 
understand.  Then  the  bid  was  laid  before  the  directors, 
voted  upon,  and  the  bid  for  the  loan  was  accepted  or  not 
accepted." 

Q.  "  Was  it  the  custom  or  practice  of  the  board  of 
directors  to  receive  bids  in  writing,  or  oral  bids,  covering 
the  time  involved  in  this  case?"  A.  "The  bids  were 
made  in  writing;  that  is,  the  bids  were  made,  the  parties 
would  bid,  and  that  was  incorporated  in  the  application  to 
the  secretary." 

There  were  other  applications  for  loans  presented  to  the 
board  of  directors  at  the  meeting  of  June  7,  1892, -each  of 
which  applications  offered  a  premium  of  thirty-three  per 
cent  of  the  amount  of  loan  applied  for,  in  respect  to  which 
the  witness  Willets  was  questioned  and  answered  as  follows: 

Q.  "Now,  can  you  explain  why  these  applications  for 
loans  stated  this  amount  of  premium  to  be  thirtv-three  per 
cent?" 

A.     "  Because  that  was  the  amount  bid." 

Q.  "  Was  it  not  the  practice  of  those  interested  in  the 
affairs  of  the  association  to  state  to  the  applicants,  if  they 
said  anythintj  about  premium  at  all,  what  the  premium 
would  be.  and  insert  that  in  the  application  ?" 

A.  "No,  it  was  never  inserted,  in  the  application,  for 
the  party  making  the  application,  making  the  bid,  made 
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some  inquiry  as  matter  of  opinion,  what  premium  was  being 
bid;  and  if  they  felt  disposed  to  make  the  same  bid,  well  and 
good,  and  if  they  did  ?iot,  that  was  aW^ 

Witness  further  testified  that  at  the  time  Mrs.  Sargent's 
application,  and  the  other  applications  hereinafter  men- 
tioned were  made,  appellee  had  overloaned  $13,000,  and 
had  no  money  on  hand  to  loan.  The  application  of  Mrs. 
Sargent  is  as  follows : 

"  Application  foe  an  Advance. 
To  THE  Board  of  Dirkctors  of  the  Home  Building  and 

Loan  Association,  124  La  Salle  Street: 

Chicatro,  June  7,  1892. 
Gentlemen  :  I  hereby  make  application  for  an  advance 
of  $1,000  on  10  shares  of  the  23rd  series  stock  of  your  Asso- 
ciation at  a  premium  of  33  per  cent,  and  offer  as  security, 
in  addition  to  said  stock,  the  following  described  real 
estate,  to  wit :  " 

Then  follows  a  description  of  the  premises  and  statement 
of  their  value,  and  conditions  to  be  complied  with  by  the 
applicant.     Signed,  "  Belinda  C.  Sargent." 

The  minutes  of  the  meeting  of  the  board  of  directors  of 
appellee  held  June  7,  1892,  showed  $20,353.33  due  to  bor- 
rowers,  cash  on  hand  $7,111. 7L  The  minutes  contain  the 
following : 

"  The  following  applications  for  loans  were  read,  all  at  33 
per  cent  premium  :  Charles  Cooney,  for  $1,700  on  house 
and  lot  at  4944  Dearborn  street,  valued  at  $2,544 ;  Mr. 
Goodman,  of  loan  committee,  had  examined  the  property 
and  recommended  the  loan  to  Mr.  Cooney,  who  is  a  fireman 
in  good  standing  with  fire  company  No.'^oO,  and  upon  mo- 
tion of  directors  PenhoUpw  and  Willets  the  loan  was  unan- 
imously granted.  Belinda  C.  Sargent,  for  $1,000  on  house 
and  lot  JNo.  2816  Armour  avenue,  worth  about  $3,000;  Mr. 
Goodman,  of  the  loan  committee,  reported  the  loan  desir- 
able, and  upon  motion  of  gentlemen  Kirk  and  Joslin,  the 
loan  was  granted  by  an  entire  vote.  The  applications  from 
F.  Millington  and  E.  W.  Boot  for  $1,200  each,  to  build  in 
Clarkdale,  were  rejected,  as  the  directors  did  not  regard  the 
loan  desirable." 

William  S.  Sargent,  husband  of  Belinda  0.  Sargent,  testi- 
filed  that  he  and  his  wife  were  about  seventy  years  of  age 
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at  the  time  they  executed  the  papers  for  the  loan.  The 
mortgage  was  executed  by  both  of  them.  He  also  testified 
that  he  negotiated  the  loan  for  his  wife;  that  she  made  no 
bid  in  person,  and  had  nothing  to  do  with  the  making  of 
the  loan  other  than  signing  the  application;  that  he  had 
no  conversation  with  any  one  except  Mr.  Ogden,  appellee's 
secretary,  and  that  nothing  was  said  to  him  in  relation 
to  paying  a  premium,  or  bidding  for  the  loan,  and  that  he 
did  not  attend  any  meeting  of  the  board  of  directors  for 
his  wife.  The  witness,  having  been  recalled  for  further 
cross-examination,  testified  that  he  transacted  the  business 
with  the  secretary,  Mr.  Ogden,  and  told  Ogden  that  he 
wanted  a  loan  of  $1,000  to  pay  Mr.  Howland,  and  Ogden 
said  it  was  all  right,  and  witness  inquired  what  the  terms 
would  be,  and  Mr.  Ogden  said  that  it  would  be  seven  per 
cent  and  would  come  to  $15.26  monthly,  and  would  mature 
in  seven  years,  and  that  he  would  have  to  take  ten  shares 
of  stock  to  get  the  loan.  Mr.  Ogden  also  said  that  wit- 
ness would  have  to  bring  his  wife  down  to  sign  the  papers, 
which  he,  Ogden,  would  have  made  out,  ready  to  sign. 
Witness  testified  that  the  only  time  his  wife  was  at  appel- 
pellee's  office  was  when  she  signed  the  papers.  The  min- 
utes of  the  meeting  of  June  7, 1892,  are  signed  "  W.  B. 
Ogden,  Secretary." 

The  evidence  is,  and  the  master  found,  that  Mrs.  Sargent 
did  not  attend  the  meeting  of  June  7,  1892.  Mr.  Ogden, 
appellee's  secretary,  must  have  known  what  occurred  be- 
tween him  and  Mr.  Sargent  in  respect  to  the  loan;  but 
appellee  did  not  call  him  as  a  witness,  nor  was  the  failure 
so  to  do  accounted  for  in  any  manner.  It  will  be  observed 
that  while  Ogden,  as  Mr.  Sargent  testified,  did  not  mention 
premium  to  him,  he  told  him  that  $15.26  per  month  would 
have  to  be  paid  for  the  loan,  which  monthly  payment,  as 
shown  by  the  condition  of  the  bond  to  secure  which  the 
mortgage  was  executed,  includes  $6  per  month  of  the  prin- 
cipal, $330  unpaid  premium,  in  monthly  installments  of 
$3.43  each,  and  interest  at  seven  percent  per  annum  on 
$1,000  in  monthly  installments  of  $5.83  each. 
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The  minutes  of  the  meeting  of  June  7,  1892,  contain  the 
following :  "  The  action  of  the  secretary  was  approved  in 
making  the  following  stock  loanSy  all  at  33  per  cent  pre- 
miiim:  William  Baylis,  one  hundred  dollars  on  one  share, 
12th  series,  sec,  10  shares  12th  series;  H.  D.  Warren,  two 
hundred  dollars,  two  shares,  first  series,  sec.  20  first  series; 
C.  F.  Hudson,  two  hundred  dollars,  shares  third  series,  se- 
cured ten  shares  third  series;  D.  K.  Seligman,  one  hundred 
dollars  on  one  share,  first  series,  sec.  ten  shares  first  series; 
William  H.  Smith,  one  thousand  dollars  on  ten  shares,  sec- 
ond series,  sec.  fifty  shares  second  series."  Here  is  an  ex- 
press statement  tKat  the  loans  mentioned  were  made  by  the 
secretary,  "all  at  33  per  cent  premium."  As  against  ap- 
pellee, this  evidence  is  conclusive  as  to  how  loans  were 
made,  viz.,  by  the  seoretar\',  for  a  premium  and  at  a  rate 
of  interest  fixed  by  the  directors,  no  by-law  authorizing  the 
same. 

By  section  8  of  the  statute,  as  we  have  seen,  the  offering 
of  appellee's  money  for  bids  in  open  meeting  can  be  dis- 
pensed with  only  in  one  waj%  viz.,  by  by-law,  fixing  the 
rate  of  interest  and  fixing  the  premium,  when  premium  is 
required.  This  mode  of  dispensing  with  the  oflFering  of 
money  for  bids  in  open  meeting  is,  in  accordance  with  a 
familiar  rule  of  construction,  exclusive  of  all  other  modes. 

The  evidence  shows  conclusively,  as  we  think,  that  ap. 
pellee  undertook  to  do  that  which,  in  the  absence  of  a  by- 
law authorizing  it,  it  could  not  legally  do,  viz.,  fix  the  pre- 
mium and  the  rate  of  interest.  What  was  done  in  the 
matter  of  Mrs.  Sargent's  application  must  be  accepted  as 
illustrative  of  what  was  done  in  all  similar  applications. 
Director  Willets  testified  as  to  the  practice  of  the  associa- 
tion in  regard  to  applications  for  loans :  "Applications  for 
loans,  or  bids  for  loans,  were  made  to  the  secretary.  He 
would  fill  the  blanks  as  this  one  was  filled,"  referring  by 
"this  one"  to  Mrs.  Sargent's  application.  The  statute 
very  clearly  contemplates  competitive  bidding,  or  at  least 
opportunity  for  such  bidding,  when  money  is  oflfered  in 
open  meeting;  but  here  there  was  no  opportunity  for  corn- 
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patitive  bidding.  As  heretofore  shown,  four  applications 
for  loans  were  presented  to  appellee's  board  of  directors 
at  their  meeting  of  June  7,  1892,  in  each  of  which  the  pre- 
mium offered  was  thirty-three  per  cent  of  the  loan  ap- 
plied for.  Can  it  be  doubted  that  the  secretary  either  in- 
f?>rmed  the  applicants,  other  than  Mrs.  Sargent,  w-hat  the 
premium  wouJd  be,  or  that  he  informed  them,  as  he  did 
Mr.  Sargent,  that  the  monthly  payment  would  be  an  amount 
which  would  include  a  monthly  installment  on  a  thirty- 
three  per  cent  premium,  and  filled  in  their  applications, 
stating  the  amount  of  premium?  It  appears  from  the 
evidence  that  Mrs.  Sargent  was  not  present  at  the  meet- 
ing of  June  2,  1892,  and  Willets,  when  asked  whether  any 
applicant  was  present,  said  he  could  not  say,  that  he  did 
not  remember.  If  the  applicants  had  been  present,  director 
Willets,  who  says  he  was  at  the  meeting,  would  hardly 
fail  to  recollect  their  presence.  The  evidence  shows  clearly 
that  appellee's  money  was  not  ''offered  for  loan  in  open 
meeting." 

In  Borrowers'  Association  v.  Eklund,  190  111  257,  the 
court  say  :  "  In  order  to  be  protected  from  the  conse- 
quences which  would  otherwise  attach  to  a  transaction 
usurious  under  the  general  laws  of  the  state,  associations 
organized  under  this  act  must  observe  the  provisions  of 
the  statute  enacted  for  the  purpose  of  authorizing  the  course 
of  dealing  to  be  pursued  with  their  borrowing  stockhold- 
ers.", lb.  264.  The  court  further  say  :  '*  The  plan  marked 
out  by  the  statute,  of  requiring  the  association  to  offer  its 
money  for  sale  at  a  regular  stated  meeting  of  its  directory 
for  the  highest  rate  of  premium  which  its  stockholders  were 
willing  to  bid  therefor,  or  the  other  alternative  plan  au- 
thorized by  the  provisions  of  said  section  8,  but  not  adopted 
by  this  association,  of  fixing  a  rate  of  premium  by  a  general 
by-law  applicable  to  all  and  uniform  in  its  operation  as  to  all 
stockholders,  are  the  only  two  plans  to  be  followed  in  order 
to  exempt  a  loan,  otherwise  usurious,  from  the  operation  of 
the  general  interest  laws  of  the  state." 

The  case  of  Jamieson  v.  Jurgens,  195  111.  86,  is  similar  in 
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its  facts  to  the  present  case.  In  that  case  the  law  author- 
izing homestead  associations  to  fix  premium  and  interest  by 
by-law,  was  not  in  force  when  the  loan  was  made,  but  in 
the  present  case,  no  such  by-law  having  been  passed  or 
adopted  b\^  appellee,  the  law  applicable  is  the  same  as  ap- 
plied b}'  the  court  in  that  case.  The  court  say  :  "  As  the 
money  was  not  put  up  to  the  highest  bidder  on  the  com- 
petitive plan,  and  bid  for  by  the  borrower,  but  the  pre- 
mium was  fixed  arbitrarily  by  the  directors  of  the  associ- 
ation, the  contract  was  usurious,"  and  the  court  held  that 
all  moneys  paid  to  the  association  by  Jurgens,  regardless  of 
whether  they  were  designated  payments  upon  stock,  inter- 
est or  premium,  should  be  applied  in  pa\^ment  of  the  amount 
received  by  him.  . 

The  loan  to  Mrs.  Sargent  was  $1,000,  and,  as  we  have 
shown,  her  total  payments  amount  to  $1,331.96,  or  S331.96 
more  than  she  received  from  appellee.  The  decree  will  be 
reversed,  with  directions  to  dismiss  the  bill  for-want  of 
equity. 

Heversed, 


Stefan  Szymkns  v.  Eureka  Fire  and  Marine  Insurance 
Company,  et  al. 

Gen.  No.  11,341, 

1.  Insurance  policy— ir/?<?ii  keeping  of  benzine  does  not  invalidate, 
Wliere  an  insurance  policy  has  a  provision  tliat  itshaU  be  void  "if  (any 
usage  or  custom  of  trade  or  manufacture  to  tlie  contrary  notwithstand- 
ing) there  be  kept,  used,  or  allowed  on  tha  above  describad  premises,  ben- 
zine," such  policy  is  not  invalidated  merely  by  the  fact  that  a  small 
quantity  of  benzine  may  have  been  kept  upon  such  premises  for  use  in 
cleaning  metals. 

2.  Insurance  TOLiCY—hoic,  construed.  An  insurance  policy  written 
by  a  company  is  to  be  construed  more  strongly ^as  against  it  and  liber- 
ally in  favor  of  the  insured. 

8.    Insurance  companies— w?7ien,  jointly  liable.     Where  two  insur- 

ance'companies,  by  a  single  policy,  signed  by  each  of  them,  are  made 

liable  for  an  equal  amount  in  the  event  of  a  fire  loss,  they  are  jointly 

liable  and  may  be  sued  in  the  same  action,  notwithstanding  a  recital  in 

Vol.  CXIV  » 
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such  policy  that  each  company  has  received  one-half  of  the  premium, 
as  such  provision  and  others  of  like  import  are  deemed  contract  ar- 
rangements pertaining:  solely  as  between  such  companies. 

4.  Credibility  op  witness— ir/ien  instruction  upon,  is  erroneous. 
An  instruction  as  follows;  "The  court  instructs  the  jury  that  if  the 
jury  believes  from  the  evidence  that  the  plaintiff  has  wilfully  sworn 
falsely  on  the  trial  of  this  case  as  to  any  fact  or  circumstances  material 
to  the  issues  in  this  case,  then  the  jury  should  find  the  issues  for  the  de- 
fendants." is  erroneous  in  that  il  tells  the  jury  not  merely  that  they 
are  at  liberty  to  disregard  the  plaintiff's  testimony,  but  also  that  it  is  their 
duty  to  disregard  it  if  they  find,  etc.,  without  reference  to  whether  or 
not  such  testimony  has  been  corroborated. 

Action  of  assumpsit  upon  insurance  policy.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  presid- 
ing. Heard  in  this  court  at  the  Ojtober  tierm,  1903.  Reversed  and 
remanded.     Opinion  filed  June  9,  1904. 

M.  AV.  &  II.  B.  Robinson,  for  appellant. 

Stkin  &  Platt,  for  appellees. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of  the 
court. 

The  appellant  sued  the  appellees,  the  Eureka  Fire  &  Ma- 
rine Insurance  Company  and  the  Security  Insurance  Com- 
pany, on  a  policy  of  insurance  against  fire  issued  to  ai)pel- 
iant  by  said  companies.  The  case  was  tried  by  the  court 
and  a  jury;  the  jury  found  the  issues  for  the  appellees, 
and  the  court,  after  overruling  a  motion  for  a  new  trial, 
rendered  judgment  on  the  verdict. 

The  policy  is  as  follows : 

"  By  this  policy  of  insurance  the  Eureka  Fire  &  Marine 
Insurance  Co.  and  the  Security  Insurance  Company  of  the 
City  of  Cincinnati,  State  of  Ohio,  each  acting  and  con- 
tracting for  itself  and  not  jointly  or  one  for  the  other,  in 
consideration  of  tiie  stipulations  herein  named,  and  the  sum 
of  Twenty-two  and  75-100  Dollars,  to  bo  paid  by  the  insured 
hereinafter  named,  the  receipt  vvhereof  is  hereby  acknowl- 
edged, one-half  thereof  being  paid  to  and  received  by  each 
of  said  companies,  does  insure  Stefan  Szymkus  and  his  legal 
representatives  for  the  term  of  one  vear  from  the  12th  day 
of  February,  1901,  at  noon,  to  the  i2th  day  of  Feb.,  1902, 
at  noon,  against  all  direct  loss  or  damage  by  fire,  except  as 
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hereinafter  provided,  to  an  anioant  not  exceedinff  Thirteen 
Hundred  Dollars,  one-half  of  said  amount  being  insured  by 
the  Eureka  Fire  &  Marine  Co.  of  Cincinnati,  Ohio,  and  one- 
half  of  said  amount  being  insured  by  the  Security  Insurance 
Co.  of  Cincinnati,  Ohio,  on  the  following  described  prop- 
erty, while  located  and  contained  as  described  herein  and 
not  elsewhere,  to  wit: 

$500 — On  stock  of  general  merchandise,  consisting  of 
dry -goods,  notions,  furnishing  goods,  clothing,  hats,  caps, 
shoes,  boots,  and  rubbers,  curtains,  toilet  and  fancy  articles, 
sewing  machines,  and  such  other  articles  and  goods  usually 
kept  on  sale  in  a  general  dry  goods  store  and  jewelry  store, 
and  on  stock  of  watches  and  jewelry,  clocks,  and  such  other 
goods  belonging  thereto,  and  other  merchandise  as  is  gen- 
erally ke[)t  for  sale  in  a  retail  jewelry  store,  his  own  or  held 
in  trust  or  for  repairs,  or  sold,  but  not  delivered,  and 

$200 — On  fixtures  and  furniture,  including  counters, 
shelvings,  tables,  show  cases,  jewelry  benches,  jeweler  and 
machinists'  tools,  watch  and  jewelry  materials,  stove,  and 
awning,  and  other  fixtures  and  furniture  pertaining  to  the 
above  mentioned  business,  while  contained  in  the  one  and 
two-story  frame  store  and  dwelling  situate  and  known  as 
No.  87 li  Commercial  Ave.,  Chicago,  Illinois.  Attached 
to  and  forming  a  part  of  policy  No.  117810  of  the  Eureka, 
and  Security  Insurance  Conipany  of  Cincinnati,  Ohio. 
Other  insurance  permitted. 

B.  S.  KozYNEK,  Agent, 

$600 — On  household  and  kitchen  furniture,  useful  and 
ornamental,  china,  glass  and  earthenware;  carpets,  beds, 
bedding,  linens,  family  wearing  apparel,  printed  books  and 
music;  silver  and  plated  ware,  watches  and  jewelry  iti  use; 
pictures,  paintings,  engravings,  mirrors,  and  their  frames  at 
not  exceeding  cost  price;  pianoforte,  organ  and  sewing  ma- 
chine, if  any,  trunks,  fuel,  and  family  provisions,  while 
contained  in  the  one  and  two-story  frame  building  and  its 
additions  adjoining  and  communicating,  occupied  as  a  store 
and  dwelling,  situated  on  the  west  side  of  Commercial 
Ave.,  No.  8714,  between  87th  and  88th  streets.  Other  in- 
surance permitted." 

The  policy  contains  other  provisions,  in  substance  as 
follows: 

"This  entire  policy  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented,  in  writing  or  otherwise,  any  ma- 
terial fact  or  circumstance  concerning  this  insurance  or  the 
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subject  thereof;  or  if  the  interest  of  the  insured  in  the 
property  be  not  truly  stated  heroin;  or  in  case  of  any 
fraud  or  false  swearing  by  the  injured  touching  any  mat- 
ter relating  to  this  "insurance  or  the  subject  thereof, 
whether  before  or  after  a  loss." 

The  policy  to.be  void  "if  (any  usage  or  custom  of  trade 
or  manufacture  to  the  contrary  notwithstanding)  there  be 
kept,  used,  or  allowed  on  the  above  described  premises 
benzine,"  etc. 

"The  insured,  as  often*  as  required,  shall  exhibit  to  any 
person  designated  by  these  comj>anies,  all  that  remains  of 
any  property  herein  described,  and  submit  to  examinations 
under  oath  by  anj^  person  named  by  these  companies,  and 
subscribe  to  the  same,  and,  as  often  as  required,  shall  pro- 
duce for  examination  all  books  of  account,  bills,  invoices 
and  other  vouchers,  or  certified  copies  thereof,  if  originals 
be  lost,  at  such  reasonable  place  as  may  be  designated  by 
these  companies  or  their  representative,  and  shall  permit 
extracts  and  copies  thereof  to  be  made. 

"  This  policy  being  a  joint  policy,  the  companies  respect- 
ively agree  that,  in  case  the  insured  shall  resort  to  judicial 
proceedings  for  the  purpose  of  enforcing  his  claims  under 
this  policy,  it  shall  not  be  necessary  for  him  to  proceed 
against  each  of  them,  but  that  he  may  bring  his  action 
against  either  of  them,  and  that  the  other  shall  be  bound 
and  concluded  by  the  result  of  such  action,  in  the  same 
manner  and  to  the  same  effect  as  if  it  had  been  prosecuted 
against  each  of  them  separately,  with  the  same  result." 

There  are  other  provisions  in  the  policy,  such  as  are 
usual  in  fire  insurance  policies,  to  which  we  do  not  deem  it 
necessary  to  refer. 

The  building  in  which  the  insured  property  was,  with  all 
its  contents,  was  destroyed  by  fire  the  night  of  July  9, 
11)01.  The  appellant  denied  having  kept  benzine  in  his 
store,  but  admitted  that  he  purchased  benzine,  at  one  time 
as  much  as  a  gallon,  for  the  purpose  of  cleaning  clocks,  and 
that  when  he  used  the  benzine  he  used  it  outside  his  store. 
The  evidence  for  the  appellees,  however,  tended  to  prove 
that  between  the  date  of  the  policy  and  the  time  of  the  fire 
the  appellant  had  some  benzine  in  his  store.  There  was  no 
evidence  that  appellant  kept  benzine  for  sale,  or  used  it  for 
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any  purpose  except  cleaning  clocks  and  watches.  The  ap- 
pellees insured  $200  on  fixtures  and  furniture,  including 
counters,  etc.,  jewelry  and  machinists'  tools,  watch  and 
jewelry  materials,  and  other  fixtures  and  furniture  pertain- 
ing to  the  above  mentioned  business,  and  appellant's  coun- 
sel contends  that  benzine,  if  kept  by  appellant  at  all,  hav- 
ing been  kept  for  use  in  his  business,  did  not  avoid  the 
policy,  notwithstanding  the  prohibitive  clause  above  men- 
tioned. In  support  of  this  contention  appellant's  counsel 
cites  13  Eng.  &  Am.  Enoy.  of  Law,  2nd  ed.,  293-5,  where 
the  author,  referring  to  a  prohibitory  clause  such  as  that 
contained  in  the  policy  in  question,  says  :  "  An  important 
exception  to  the  applicability  of  this  clause  occurs  when 
the  prohibited  articles  are  incident  and  necessary  to  the 
trade  or  business  conducted  by  the  insured,"  citing  numer- 
ous cases.  In  3  Joyce  on  Insurance,  sec.  2202,  the  author 
saN^s:  "The  temporary  taking  of  benzine  upon  the  prem- 
ises, for  the  purpose  of  cleaning  the  machinery,  is  not  a 
violation  of  a  condition  forbidding  the  insured  to  'keep  or 
have  benzine'  upon  the  premises,  and  if  the  kee[)ing  of  a 
particular  article,  such  as  benzine,  is  necessary  in  the  in- 
sured's business,  the  fact  that  the  printed  portion  of  the 
I)olicy  excludes  the  keeping  thereof,  will  not  avoid  the  con- 
tract, when  the  written  portion  of  the  contnict  covers  the 
l)roperty  to  be  used  in  conducting  that  particular  business," 
citing  Mears  v.  Humboldt  Ins.  Co.,  92  Penn.  St.  15,  and 
Faust  v.  The  Am.  Fire  Ins.  Co.,  91  Wis.  158,  which  cases 
we  have  examined  and  find  they  fully  support  the  text. 

The  law,  as  stated  by  Joyce,  supra,  is  also  sustained  b}'' 
the  following  cases:  Fraim  et  aL  v.  Nat.  Fire  Ins.  Co.,  170 
Penn.  St.  151;  Maril  v.  Connecticut  Fire  Ins.  Co.,  95  Ga. 
604;  Hall  et  al.  v.  Ins.  Co.  of  N.  America,  58  N.  Y.  292; 
Davis  V.  The  Pioneer  Furniture  Co.,  102  Wis.  394. 

In  Fraim  et  al.  v.  Nat.  Fire  Ins.  Co.,  supra^  the  prohibited 
article  was  gasoline,  and  the  prohibitory  clause  was  :  "  This 
entire  policy,  unless  otherwise  provided,  by  agreement 
indorsed  hereon,  or  added  hereto,  shall  be  void  if  (any 
usage  or  custom  of  trade  or  manufacture  to  the  contrary 
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notwithstanding)  there  be  kept,  used  or  allowed  on  the 
above  described  premises  *  *  *  gasoline."  The  pro- 
vision, substituting  benzine  for  gasoline,  is  substantially 
the  provision  in  the  present  case.  The  business  of  the 
insured  was  gold,  silver  and  nickel  plating.  "  The  gasoline, 
in  small  quantities,  was  used  in  the  process  of  plating, 
principally  for  cleaning  tools  and  molds,"  and  the  court 
held  that  its  use  did  not  avoid  the  policy. 

In  Davis  v.  Pioneer  Furniture  Co.,  supra,  the  plaintiff, 
as  receiver  of  the  company,  sued  on  a  premium  note  given 
to  the  company  by  Davis,  the  defendant.  Davis  pleaded 
that  the  note  was  void,  by  reason  of  a  provision  in  the 
policy  that  the  policy  should  be  void  if  there  were  kept, 
used,  or  allowed  on  the  premises,  benzine,  and  that  the  co.n- 
dition  had  been  broken.  The  court  held  that  if  the  defend- 
ant, in  case  of  a  fire,  could  have  recovered,  notwith- 
standing the  use  of  benzine  on  the  premises,  he  was  liable 
on  the  note,  and  said:  "The  evidence  shows  that  there 
were  a  few  barrels  of  benzine  kept  on  the  premises  at  all 
times;  that  it  was  used  in  finishing  the  furniture  manufac- 
tured on  the  premises;"  and  further  said:  "In  the  present 
case  the  burden  was  on  the  defendant  to  show  that  a  con- 
dition of  things  existed  which  avoided  the  policy.  This 
burden  was  not  discharged  by  showing  that  benzine  was 
used  on  the  premises  in  manufacturing  furniture  in  the 
usual  and  ordinary  way,  because  tiie  policy  contemplated 
the  manufacture  of  furniture  and  the  use  of  such  materials 
as  are  customarily  used  for  such  purpose;  but  it  must  bo 
further  shown  that  it  was  kept  in  unnecessarily  largo  • 
quantities,  or  for  purposes  not  contemplated  by  the  policy. 
Js' either  of  these  facts  appears  in  the  present  case,  and 
hence  no  breach  of  the  condition  was  shown." 

In  Western  Assurance  Co.  v.  Kector,  85  Ky.  294,  cited 
by  appellees'  counsel,  the  court,  pp.  301-2,  after  holding 
that  the  insured  was  bound  by  a  clause  in  the  policy  pro- 
hibiting the  keeping  of  gunpowder  on  the  premises,  recoo-- 
nize  the  law  to  be  as  stated  in  3  Joyce,  sec.  2202,  supra. 

Counsel  for  appellees  also  cite  Thuringia  Fire  Ins.  Co.  v. 
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Xorwaysz,  104  III.  App.  390,  aflirraed  in  Norwaysz  v.  Thur- 
ingia  Fire  Ins.  Co.,  204  111.334.  In  the  latter  case  the 
court,  p.  346,  say:  "There  are  two  general  classes  of  cases 
in  which  it  has  been  held  with  considerable,  uniformity 
that  a  breach  of  a  prohibitive  clause  in  a  policy  such  as  this 
will  not  operate  to  relieve  the  insurer  from  liability 
thereon.  One,  where  the  policy  of  insurance,  being  on  a 
stock  of  goods  used  in  business,  contains  clauses  forbidding 
the  keeping  of  certain  materials  which  are  customarily  a 
part  of  such  a  stock  of  goods  (Reaper  City  Ins.  Co.  v. 
Jones,  62  111.  45Sj;  the  other,  where  the  breach  consists  in 
keeping  small  quantities  of  the  forbidden  article  for  clean- 
ing clothes  or  machinery,  or  like  purposes.  The  reason  for 
the  holding  is,  that  in  the  first  class,  by  insuring  the  stock 
of  goods  in  which  the  forbidden  articles  were  a  usual  part, 
the  insurer  impliedly  waives  the  restrictive  clause  referring 
to  it.  See  note  to  Lancaster  Fire  Ins.  Co.  v.  Lenheim,  89 
Pa.  St.  497,  in  33  Am.  Rep.  781.  In  the  second  class  the 
bringing  of  the  small  quantities  on  the  premises  is  held  to 
be  such  a  trifling  departure  as  will  not  amount  to  a  breach." 
The  court  gave  to  the  jury  the  following  instruction  for 
the  appellees: 

"11.  The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  before  the  time  of  the  fire  in  question 
and  during  the  term  covered  by  the  policy  sued  upon,  there 
was  kept,  use^j,  or  allowed  upon  the  premises  described  in 
the  said  policy  any  benzine,  then  the  defendants  are  not 
liable,  and  your  verdict  must  be  for  the  defendants.*' 

By  this  instruction,  if  the  jury  found  from  the  evidence 
that  any,  even  the  smallest  quantity,  of  benzine  was  on  the 
premises  at  any  time  before  the  fire,  and  during  the  period 
covered  by  the  policy,  they  were  instructed  to  find  for  the 
appellees.  This  instruction  w^ould  warrant  a  verdict  against 
appellant  if  it  appeared  from  the  evidence  that  ho  had 
walked  through  the  premises  with  a  half  ounce  bottle  of 
benzine  in  his  pocket.  In  Mears  v.  Humboldt  ins.  Co.,  92 
Penn.  St.  15,  the  prohibition  was  against  kee])ingor  having 
benzine  on  the  premises.  In  respect  to  the  words,  "  keep  or 
have,"  the  court  say:     *-The  words  'keep  or  have,'   as 


Digitized  by 


Google 


408  Appellate  Courts  of  Illinois. 

Vol.  114.]       Szymkus  v.  Eureka  Fire  &  Marine  Ins.  Co. 

ap])lied  to  the  articles  first  enumerated,  evidently  were  in- 
tended to  prevent  a  storage  of  the  prohibited  articles  upon 
the  premises,  either  permanently  or  habitually.  While  the 
words  are  used  in  the  disjunctive,  they  are  evidently  syn- 
onymous, and  signify  to  retain  in  possession.  It  would  be 
straining  a  point  to  say  that  bringing  a  prohibited  article 
upon  the  premises  upon  a  single  occasion,'  and  for  the  sole 
purpose  of  cleaning  machinery,  was  keeping  or  having  it 
there  within  the  meaning  of  the  policy."  In  respect  to  the 
word  ''  use,"  the  court  say :  "  We  are  not  disposed  to  give 
the  word  'use'  in  this  policy  the  narrow  construction  claimed 
for  it.  It  must  have  a  reasonable  interpretation,  such  as 
was  probably  contemplated  by  the  parties  at  the  time  the 
contract  was  entered  into.  Kearly  every  policy  of  insur- 
ance issued  at  the  present  time  contains  this  condition,  or  a 
similar  one.  What  is  intended  to  be  prohibited  is  the  habit- 
ual use  of  such  articles,  not  their  exceptional  use  upon 
some  emergency."  We  think  the  instruction  erroneous. 
The  court  also  instructed  the  jury  as  follows: 

'*  16.  The  court  instructs  the  jury  that  if  the  jury  be- 
lieves from  the  evidence  tliat  the  i)laintiir  has  wilfully 
sworn  falsely,  on  the  trial  of  this  case,  as  to  any  fact  or 
circumstance  material  to  the  issues  in  this  casO,  then  the 
jurN'  should  find  the  issues  for  the  defendants." 

We  know  of  no  precedent  for  this  instruction,  and  think 
it  clearly  erroneous.  The  usual  instruction,  in  case  of  wiU 
fill  false  swearing,  was  given  by  the  court,  defendants'  in- 
struction 4,  which  instructed  the  jury  that,  in  case  of  wilful 
false  swearing  by  any  witness,  they**  were  at  liberty  to 
disregard  his  entire  testimony,  exce])t  in  so  far  as  it  has 
been  corroborated  by  other  credible  evidence,  or  bv  facts 
and  circumstances  proven  on  the  trial,  if  any  part  of  his 
testimony  has  been  so  corrol)orated."  By  instruction  1(5 
tlie  jury  were  informed,  not  merely  that  they  were  at  lib- 
erty to  disregard  appellant's  testimony,  but  that  it  was 
their  duty  to  disregard  ft,  if  they  found,  etc.,  without  refer- 
ence to  whether  it  was  or  not  corroborated.  The  appel- 
lant's testimony  w^as,  at  least  in  part,  corroborated.     Ap- 
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pellant  was  not  at  home  the  night  of  the  fire,  and  he  was 
cross-examined  by  appellees'  counsel  as  to  where  he  was 
and  what  he  was  doing.  Subsequently  appellees  called  as 
a  witness  Mr.  McMillen,  who  testified  that  October  9, 1901, 
he  met  ai)pellant  and  asked  him  where  he  was  the  night  of 
the  fire,  and  in  response  to  McMillen's  questions  appellant 
gave  substantially  the  same  account  of  himself  and  his 
doings  the  night  of  the  fire,  as  he  did  on  cross-examination. 
The  appellees  called-as  a  witness  Frank  Clawitter,  who  tes- 
tified that  appellant  kept  boarders,  and  that  they  moved 
away  the  night  before  the  fire.  Obviously,  this  evidence 
was  introduced  to  create  in  the  minds  of  the  jury  the  im- 
pression that  appellant  caused  the  fire.  Appellant,  called 
in  rebuttal,  testified  that  his  sister-in-law  visited  him  in 
June,  and  moved  from  his  place  in  the  day  time,  two  weeks 
before  the  fire,  and  that  this  was  the  only  moving  from  his 
place  which  occurred  before  the  fire.  Appellant's  testi- 
mony in  this  regard  was  corroborated  by  that  of  John 
Molski.  Appellees'  own  witnesses  testified  to  having  heard 
appellant  say,  on  different  occasions  before  the  fire,  that  he 
purchased  benzine  for  use  in  cleaning  clocks.  Appellant 
was  the  only  witness  for  himself  as  to  the  extent  of  his  loss, 
and  the  instruction  in  question  was  highly  prejudicial  to 
him,  and  the  giving  it  is  sufficient  cause  for  reversal. 

Appellees'  counsel  contend  that  by  the  terms  of  the 
policy  they  are  not  jointly,  but  only  separately,  liable.  No 
objection  of  variance  between  the  declaration  and  evidence 
was  made  in  the  trial  court,  nor  was  any  plea  of  non- joint 
liability  filed.  The  question  is  raised  here,  so  far  as  ap- 
pears from  the  record,  for  the  first  time.  The  insurance  is 
b\^  both  appellees,  for  the  same  amount,  by  a  single  policy, 
sitrned  by  both  appellees,  and  each  is,  by  the  policy,  made 
liable  for  the  loss  which  may  occur,  to  the  extent  of  the 
amount  of  insurance.  Appellees'  counsel  rely  on  these 
wT>r(ls  of  the  policy  :  "  By  this  policy  the  Eureka  Fire  & 
Marine  Insurance  Company  and  the  Security  Insurance 
Companv  of  Cincinnati,  Ohio,  each  acting  and  contracting 
for  itself,  and  not  jointly,  or  one  for  the  other,  in  consider- 
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ation  of  stipulations  herein  named  and  $22.75  to  be  paid  by 
insured,  one-half  thereof  being  received  by  each  of  said 
companies,  does  insure  Stefan  Szymkus  *  *  *  against 
all  direct  loss  or  damage  by  fire,  except  as  herein  provided, 
to  amoxint  not  exceed hig  $1,300,  one-half  of  said  amount  be- 
ing insured  by  said  Eureka  and  one  half  by  said  Security  In- 
surance Company."  The  language  is,  "does  insure  Stefan 
Szymkus.  "^^  *  *  to  amount  not  exceeding  $1,300;" 
that  is,  each  of  the  companies  insures  him  to  that  amount, 
so  that  each  of  them  is  liable  to  appellant  to  the  extent  of 
$1,300  in  the  event  of  loss  of  the  property  insured  by  fire. 
Each  being  so  liable  by  the  same  contract  made  and  signed 
by  both,  we  are  of  opinion  that  appellees  are  jointly  liable. 
The  recital  that  each  received  one-half  the  premium,  and 
the  provision  that  each  shall  be  liable  for  half  the  loss, 
must  be  construed  as  applying  solely  to  thecompanies,  as  be- 
tween themselves,  and  as  fixing  as  between  them  the  pro- 
portion which  each  must  pay  in  the  event  of  a  loss;  because, 
as  each,  by  the  very  words  of  the  policy,  insures  appellant 
to  the  amount  of  $1,300,  said  recital  and  provision  cannot 
apply  to  him.  The  appellees  wrote  the  policy,  and  it  is  to 
be  construed  more  strongly  as  against  them,  and  liberally 
in  favor  of  the  insured.  1  Jo3^ce  on  Insurance,  sec.  222, 
and  cases  cited.  In  Commercial  Ins.  Co.  v.  Robinson,  64: 
III.  205,  208,  the  court,  citing  Aurora  Fire  Ins.  Co.  v.  Eddy, 
49  111.  100,  eay :  "Let  us  remark,  in  the  first  place,  that 
equivocal  expressions,  whereby  it  is  sought  to  narrow  the 
range  of  the  obligations  these  companies  profess  to  assume, 
are  to  be  interpreted  most  strongly  against  the  company." 
See,  also  Phenix  Ins.  Co.  v.  Stocks,  149  111.  319,  332.  In 
4  Joyce  on  Insurance,  sec.  3649,  it  is  said :  "  Where  an  in- 
sured has  several  policios  coverin;^  the  same  property,  he 
may  bring  an  action  against  all  of  the  insurers,  or  may  sue 
any  one  of  them  for  the  whole  loss."  To  hold,  in  the  pres- 
ent case,  that  appellees  may  be  sued  jointly,  can  work  no 
substantial  injustice  to  them,  because  they  have  agreed 
that  in  the  event  of  a  suit  against  one  of  them  the  other 
shall  be  bound   by  the  result  of  the  suit;  yvhereas,  a  con- 
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trary  holding  may  deprive  app;jllant  of  all  remedy,  by  rea- 
son of  the  provision  in  the  policy  that  no  suit  can  be  main- 
tained unless  commenced  within  twelve  months  after  the  tire. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Max  Weber  v.  Ordell  H.  Powers. 
Geu.  No.  11.301. 

1.  JuDGHFNT  BY  CONPKSSION -— wj/i^/i  errovs  in,  will  not  he  revieictd, 
WheFv.*  the  appeal  is  not  from  the  judgment,  but  from  the  order  deny- 
ing a  motion  to  vacate  the  same,  errora  ifi  the  judgment  itself  cannot 
be  reviewed,  even  though  such  motion  to  vacate  was  made  at  the  terui 
at  which  the  judgment  was  entered. 

2.  Motion  to  vacate — what  essential  to  allowance  of.  In  order  to 
entitle  a  defendant  to  the  vacation  of  a  judgment  entered  against  him 
by  confession,  some  legal  or  equitable  reason  must  be  established. 

8.  Tenant— ejfeci  of  holdover  by,  A  tenant  by  holding  over  after 
the  expiration  of  his  term,  paying  rent  to  his  landlord  in  accordance 
with  the  terms  of  the  lease,  which  rent  the  landlord  receives,  becomes  a 
tenant  for  another  year,  at  leiust,  on  the  terms  of  tlie  original  lease. 

4.  Tenant— tMa*  does  not.  rebut  effect  of  holdox^er  by.  Particular 
evidence  set  forth  in  this  case,  held,  not  to  show  anything  in  the  acts  of 
the  parties  or  any  agreement  between  the:n  manifesting  an  intention 
that  the  tenant  was  not  to  hold  under  the  terms  of  the  original  leiis^. 

5.  Lease— /lOM?  far,  renewed  by  holdover.  Where  a  tenant  holds 
over  under  a  written  lease,  tlie  ter.ns  of  such  lease  are  renewed  even  to 
the  extent  of  the  power  to  confess  judgment  contained  therein. 

6.  Tenancy  from  month  to  month— no/ /ce  essential  to  terminate. 
In  order  to  terminate  such  a  tenancy,  the  tenant  must  give  to  the  land- 
lord a  thirty  days'  notice,  and  the  time  set  tliert  in  for  such  termination 
must  be  a  time  when  the  tenant  has  a  It^gal  right  to  quit. 

7.  Form  op  judgment— M7t{';i  technical  errors  iJi,  will  not  reverse. 
The  fact  that  a  judgment  is  fo^'  damages  instead  of,  technically,  in  debt,   - 
is  not  ground  for  reversal. 

8.  Form  OF  JUDGMENT- ii'/ia^  «?ij^c7en^  Where  an  attorney  at  law 
in  executing  a  power  to  confess  jndgm  mt,  which  runs  to  any  attorney 
at  law.  merely  recites  tliat  he  is  the  attorney  in  fact  of  the  defendant, 
that  is  sulli  Ment,  as  the  court  will  judicially  notice  that  hfe  is  an  attor- 
ney at  law. 

9.  Judicial  notice— o/  what,  taken.  Judicial  notice  will  be  taken 
that  a  particular  person  is  a  duly  licensed  attorney  at  law  in  tins  state. 
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10.  Counter  affidavits— u?7ien  use  of,  cannot  be  objected  to.  Wlii»re 
no  objection  is  raised  to  the  use  of  counter  affidavits,  an  alleged  error 
in  permitting  their  use  cannot  be  relied  upon  on  appeal. 

WiNDES,  J.,  dissenting. 

Motion  to  vacate  judgment  entered  by  confession.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Jonas  Hutchins  )n,  Jud;;e, 
presiding.  Heard  in  this  court  at  the  October  term,  1903.  Affirmed. 
Opinion  filed  June  9,  1904. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
jad'^ment  overrulinor  a  motioa  by  appellant  to  vacate  a 
judi^inent  entered  by  confession  in  favor  of  appellee  and 
a;^;iiast  appellant.  The  judgment  was  entered  May  (5, 
1903,  at  the  May  term  of  the  Superior  Court.  Appellanl's 
motion  was  made  at  the  Ma}'-  terra,  1903,  of  the  court,  and 
May  16,  1903,  at  said  term,  the  court  denied  and  overruled 
the  motion.  In  support  of  the  motion  appellant's  counsel 
roud  the  affidavit  of  appellant,  which  is  as  follows: 

"  Max  Weber,  being  first  duly  sworn,  on  oath  deposes 
and  says,  that  he  is  the  defendant  in  .the  above  entitled 
cause;  that  on,  to  wit,  the  14th  day  of  May,  A.  I).  1900,  he 
entered  into  a  lease  withO.  II.  Powers,  the  plaintiff  herein, 
wherein  and  whereby  the  said  O.  II.  Powers  demised  to 
this  affiant  the  twb-story  and  basement  brick  and  stone 
l)uildini(,  known  as  No.  4346  Forestville  Avenue,  in  the 
(atv  of  Chicago,  County  of  Cook  and  State  of  Illinois,  for 
a  period  of  from  June  1,  1900,  to  April  30,  A.  D.  1902,  at  a 
rental  of  eleven  hundred  and  fifty  (§1,150)  dollars,  payable 
monthly,  at  the  rate  of  fifty  (8oO)  dollars  per  month,'^as  is 
"  more  fully  shown  by  the  copy  of  the  lease  attached  to  the 
plaintiff's  declaration.  That  before  the  expiration  of  said 
lease  on,  to  wit,  the  20th  day  of  April,  A.  D.  1902,  a  repre 
sentative  of  the  firm  of  Young  &  Bro.,  who  were  then  and 
there  the  agents  of  the  plaintiff  herein  in  this  behalf,  and 
w^ere  then  and  there  acting  as  such,  asked  this  affiant  if  he 
wanted  to  make  a  new  lease  of  said  premises  from  Nov.  1, 
A.  I).  1902,  to  April  30,  1904;  that  this  affiant  tiien  refused 
to  enter  into  a  new  lease  for  said  premises,  stating,  how- 
ever, that  if  the  plaintiff  herein  would  make  certain  rei)airs 
onand  about  said  property,  to  the  satisfaction  of  this  affiant, 
that  then  in  that  case,  and  in  that  case  only,  he,  this  affiant, 
would  execute  siich  lease;  that  shortly  before  the  expira- 
tion of  said  lease,  prior  to  May  1,  1902/the  plaintiff",  Powers, 
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called  on  this  affiant,  and  askiKl  him  whether  he  would  bewil!- 
ing  to  remain  at  the  rate  of  lit'ty  dollars  per  month  for  rental; 
that  atKant  agreed  to  remain,  provided  said  Powers  would 
make  certain  repairs,among  which  werethelayingof  a  walk, 
and  the  papering  and  calcimining  of  all  the  rooms  and  halls 
of  said  premises  within  a  reasonable  time,  and  that  after 
the  makino:  of  said  repairs  affiant  would  sign  a  new  lease; 
that  said  Powers  accepted  said  proposition,  and  that  this 
agreement  was  made  during  the  month  of  April,  19()2; 
that  alfiant  then  remained  in  possession  until  the  latter  part 
of  September,  1902,  waiting  for  such  repairs  to  be  made, 
and  paid  all  the  rent  to  said  Powers  for  all  the  time  this 
affiant  was  in  occupation  of  said  premises;  that  said  Powers 
did  not  make  all  the  repairs  as  a;jreed  to  by  him,  but  at- 
tempted from  time  to  time  to  make  a  few  repairs,  and  in 
the  hitter  part  of  September,  1002,  said  repairs  were  not 
finished,  and  therefore  this  affiant  during  the  month  of 
Se[)temb(M',  1902,  moved  out  of  said  premises  and  at  once 
surrendered  the  keys'  to  said  premises,  and  the  possession 
thereof  to  the  plaintiff;  that  affiant  vacated  said  premises 
because  plaintiff  herein  would  not,  and  did  not,  fulfill  his 
contract  to  make  repairs,  and  because  of  the  fact  that  the 
premises  were  in  such  condition  occasioned  by  the  plaintiif 
herein,  that  this  affiant  was  deprived  of  the  beneficial  en- 
joyment of  said  premises. 

Affiant  further  says  that  said  lease  expiring  April  30, 
1002,  was  never  renewed;  that  no  new  lease  was  execute<l 
except  th3  verbal  agreement  above  stated,  being  a  tenancy 
from  month  to  month;  that  he,  this  affiant,  is  not,  and  at 
the  time  of  the  entry  of  judgment  herein  by  confession 
was  not  indebted  to  the  plaintiff  in  any  sum  of  money 
whatever. 

This  affiant  further  states  that  no  warrant  of  attorney 
was  signed  by  him  except  the  one  contained  in  the  lease, 
which  expired  on  April  30,  A.  D.  1902,  and  that  he  at  no 
time  authorized  any  attorney  in  any  manner  to  appear  for 
him  in  above  entitled  cause  and  confess  judgment. 

This  affiant  further  says  that  he  has  a  good  defense  to 
this  action  upon  the  merits  to  the  whole  of  the  plaintiff's 
demand.  He  therefore  prays  that  the  judgment  hereto- 
fore entered  by  confession  herein  be  set  aside,  and  he  be 
given  leave  to  defend  said  action." 

Appellant  also  put  in  evidence  the  lease  from  appellee 
to  appellant  for  a  terra  from  June  1,  1900,  till  April  30, 
1902.     The  rent  reserved  is  $1,150,  payable  in  monthly  in- 
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stallments  of  $50  each,  on  the  first  day  of  every  month,  in 
advance.  The  judgment  is  for  the  sum  of  $370,  $350  of 
which  is  for  the  rent  chiimed  to  be  due  for  the  months  of 
October,  November  and  December,  1902,  and  January, 
February,  March  and  April,  1903,  and  $20  of  which  is  for 
attorney's  fees.    The  lease  contains  the  following  clause: 

"The  party  of  the  second  part  hereby  irrevocably  consti- 
tutes any  attorney  of  any  court  of  record  of  this  state  at- 
torney for  him,  in  his  name,  in  default  by  himself  of  any 
of  the  covenants  herein,  and  upon  complaint  made  by  said 
tirst  party,  his  agent  or  assigns,  and  filed  in  any  such  court, 
to  enter  his  appearance  in  any  such  court  of  reconi,  waive 
prcxjess  and  service  thereof  and  trial  by  jury,  and  confess ^ 
judgment  against  him  in  favor  of  sai(l  party  of  the  first 
pjirt,  or  his  assigns,  for  forcible  detainer  of  said  premises, 
with  costs  of  suit;  and  also  to  enter  appearance  in  said 
court,  waive  process  and  service  thereof,  and  confess  judg- 
ment, from  time  to  time,  for  any  rent  which  may  be  due  to 
said  party  of  the  first  part,  or  the  assignees  of  said  party, 
by  the  terms  of  this  lease,  with  costs  and  twenty  dollars  at- 
torney's fees,  and  to  waive  all  errors  and  all  right  of  appeal 
from  said  judgment  and  judgments,"  etc. 

Appellee's  counsel,  in  opposition  to  the  motion,  read  in 
evidence  the  affidavits  of  O.  11.  Powers,  the  appellee,  and 
Joseph  H.  Crawford,  which  affidavits  are  as  follows: 

"Ordell  II.  Powers,  being  first  duly  sworn,  on  oath  says 
that  he  is  the  plaintiff  in  the  above  entitled  cause.     That 

t)riortoM:iy  1,  A.  D.  1902,  the  date  of  the  expiration  of  the 
ease  between  this  affiant  and  the  said  defendant,  Max 
Weber,  being  the  instrument  herein  sued  upon,  this  affiant 
agreed  with  the  said  Max  Weber  that  the  said  defendant 
Mixx  Weber  should  remain  in  possession  of  the  said  prem- 
ises at  4346  Forestville  Avenue,  in  the  City  of  Chicago  afore- 
said, at  the  same  rental  reserved  in  said  lease,  namely  fifty 
dollars  per  month,  and  upon  the  same  conditions  and  terms 
as  set  forth  in  the  said  lease,  and  this  affiant  agreed  to  exe- 
cute a  new  lease  of  said  premises  upon  the  same  condi- 
tions, terms  and  promises  as  set  forth  in  said  lease.  That 
during:  the  month  of  August,  1902,  and  subsequent  to  the 
1st  of  May,  1902,  the  said  defendant.  Max  Weber,  agreed 
with  this  affiant  to  sign  a  two-year  lease  of  said  premises 
upon  the  same  conditions,  terms  and  payments  as  set  forth 
in  the  said  lease  expiring  April  30,  1902,  and  that  this  affl- 
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ant  al  the  same  time  agreed  to  make  certain  decorations 
amounting  to  the  sum  of  one  hundred  dollars.  That  such 
decorations  and  repairs  as  requested  by  the  said  Max  We^er 
were  made,  and  that  said  Max  Weber  and  his  wife  selected 
all  the  colors,  styles  and  materials  for  said  decorations  and 
repairs  from  the  firm  of  F.  Hope  &  Son,  of  3821  Cottage  Grove 
Avenue,  in  the  City  of  Chicago  aforesaid,  and  superintended 
all  of  said  repairs  and  decorations,  and  that  said  repairs 
and  decorations  were  completed  to  the  satisfaction  of  the 
said  Max  Weber  before  the  said  Max  Weber  vacated  said 
premises.  That  at  the  time  said  decorations  and  repairs 
were  made  no  time  was  set  by  the  said  Max  Weber  or  by 
this  aifiant  when  said  decorations  and  repairs  were  to  be 
made,  but  the  said  Max  W.eber  requested  this  affiant  to  per- 
mit him  and  his  wife  to  superintend  said  repairs  and  deco- 
rations and  attend  to  the  same,  which  they  did.  That  affi- 
ant was  not  aware  that  the  said  Max  Weber  had  vacated 
said  premises  until  he  received  a  letter  from  the  said  Max 
Weber,  dated  October  11,  1902,  a  copy  of  which  letter  is 
hereto  attached,  made  a  part  h'ereof,  and  marked  'Exhibit 
A.'  That  this  affiant  called  upon,  the  said  Max  Weber 
about  the  15th  of  September,  at  the  office  of  said  Max 
Weber,  No.  131  South  Clark  Street,  and  the  said  Max 
Weber  said  to  this  affiant  at  that  time  that  he  would  not 
sign  the  lease,  that  he,  the  said  Max  Weber  intended  to  va- 
cate said  premises  at  4346  Forestville  Avenue,  because  the 
price  of  coal  for  heating  said  house  was  very  high,  and 
that  he  intended  to  move  into  a  steam-heated  apartment 
and  save  the  expense  of  heating  said  house.  That  said  Max 
Weber  never  complained  to  this  affiant  that  any  of  the  re- 
pairs and  decorations  done  by  this  affiant  were  not  as  he, 
this  affiant,  had  agreed  to  do,  and  the  said  Max  W^eber 
never  made  any  complaint  as  to  the  sufficiency  and  extent 
of  said  repairs  and  decorations,  but  on  the  contrary,  ex- 
pressed to  this  affiant  his  entire  satisfaction  with  the  same. 
Tliat  this  affiant  is  informed  and  believes  that  the  said  Max 
Weber  did  not  vacate  said  premises  until  October  1,  A.  D. 
1902.  That  when  said  Max  Weber  abandoned  the  premises 
at  4346  Forestville  Avenue,  he,  the  said  Max  W^eber,  neg- 
lected to  lock  the  same,  but  left  the  front  door  unlocked 
and  did  not  close  up  said  building.'' 

The  following  is  a  copy  of  the  letter  which  was  attached 
to  the  affidavit  of  O.  11.  Powers : 
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"  Webkr  Broth KR8, 
131  South  Clark  Street. 

Chicago,  Oct.  11,  1902. 
().  n.  Powers,  2  Madison  Park. 

Dear  Sir:  We  wish  you  would  call  and  get  keys  for 
434:6  Forestville.  Have  had  them  ready  for  you  since 
Monday.     Call  at  4404  Prairie  Avenue,  and  you  will  find. 

KespectfuUy  vours, 

M.  Weber." 
Appellee's  counsel  also  offered  and  read  in  evidence  in 
opposition  to  said  motion  the  affidavit  of  Joseph  A.  Craw- 
ford which  is  in  words  and  figures  as  follows: 

^'  Joseph  A.  Crawford,  being  first  duly  sworn,  on  oath 
says,  that  he  is  engaged  in  the  business  of  decorating; 
that  he  is  foreman  of  the  firm  known  as  F.  Hope  &  Son, 
whose  place  of  business  is  at  3821  Cottage  Grove  Avenue, 
Chicago,  Hlinois.  That  this  afiiant  was  given  the  order 
to  mal^e  certain  decorations  and  repairs  on  the  premises 
known  as  4346  P^orestville  Avenue,  in  the  city  of  Chicago, 
Illinois,  in  the  latter  .part  of  Ma}'',  1902;  the  cost  of  said 
repairs  and  decorations  to  be  one  hundred  dollars.  And 
this  affiant  did  make  such  decorations  and  repairs  as  were 
agreed  upon  by  Ordell  H.  Powers,  the  above  named  plaint- 
iff, and  Max  Weber,  the  above  named  defendant;  and  that 
the  wife  of  said  Max  Weber  selected  all  the  colors,  styles 
and  materials  for  decoration  and  repairs  from  the  firm  of 
which  this  affiant  was  foreman,  and  superintended  all  of 
said  repairs  and  decorations,  and  that  said  repairs  and 
decorations  were  completed  to  the  satisfaction  of  the  said 
Max  Weber  before  thq  said  Max  Weber  vacated  .said 
premises.  That  at  the  time  said  decorations  and  repairs 
were  made,  no  time  was  set  either  by  the  said  Max  Weber, 
nor  by  said  Ordell  II.  Powers,  owMier  of  the  said  premises, 
when  said  decorations  and  repairs  were  to  be  made,  but  the 
said  Max  Weber  requested  this  affiant  to  permit  him  and 
his  wife  to  superintend  said  repairs  and  decorations,  and 
attend  to  the  same,  which  they  did.  That  this  affiant 
finished  all  the  above  mentioned  repairs  and  decorations 
before  the  2oth  of  August,  1902,  on  the  above  mentioned 
premises." 

Kuxvus,  Alschuler  &  IIolden,  for  appellant. 

Jule  F.  Brower  and  Samuel  B.  Kino,  for  appellee. 
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Mr.  Prksiding  Justicb  Adams  delivered  the  opinion  of 
the  court. 

Counsel  for  appellant  contend  that  the  motion  to  vacate 
the  judgment  having  been  made  at  the  term  at  which  the 
judgment  was  rendered,  errors,  if  any,  in  the  judgment 
may  be  reviewed  on  this  appeal.  The  law  is  to  the  con- 
trary. The  appeal  here  is  not  from  the  judgment,  but 
from  the  order  denying  the  motion  to  vacate  the  judgment. 
In.Mumford  v.  Tolman,  157  111.  258,  265,  the  court  say: 
*'  In  the  argument  of  counsel  for  appellant  on  the  first  thr;}e 
objections  to  the  judgment  they  seem  to  lose  sight  of  the 
fourth,  viz.,  that  the  courts  passing  on  such  motions  exer- 
cise an  equitable  jurisdiction,  and  argue  the  case  as  thoui^h 
this  was  an  appeal  from  the  judgment  itself.  The  ques- 
tion, on  motion  t6  vacate  a  judgment  entered  by  confession, 
is  not  whether  the  judgment  shall  be  set  aside  for  errors 
of  law;  but  whether  there  are  equitable  reasons  why  it 
should  be  opened  up  to  let  in  a  defense.  Knox  v.  Winsted 
Savings  Bank,  57  111.  330;  Hansen  v.  Schlesinger,  125  III. 
230."  See  also,  to  the  same  effect,  Goergen  v.  Schmidt, 
69  111.  App.  53S,  and  State  Bank  of  Freeport  v.  Blake,  7S 
ib.  166,  173,  and  cases  cited.  In  addition  it  may  be  said 
that  by  the  cognovit,  warranted  by  the  power  of  attorney, 
errors,  if  any,  in  the  judgment  have  been  released.  Car- 
penter V.  First  Nat'l  Bank,  119  III.  352,  356,  and  cases 
cited.  In  view  of  these  authorities  the  question  to  be  de- 
cided is,  whether  the  court  erred  in  holding  that  there  is 
no  equitable  reason  for  vac:\ting  and  setting  aside  the  judg- 
ment. It  was  incumbent  on  appellant  to  show  to  the 
court  such  equitable  reason,  if  any  exists.  It  appears  from 
his  affidavit  that  he  remainad  in  possession  of  t!ie  premises 
five  months  after  the  expiration  of  his  term,  and  paid,  dur- 
ing that  time,  rent  to  appellee  in  accordance  with  the  terms 
of  the  lease.  A  tenant  by  holding  over  after  the  expira- 
tion of  his  term,  and  paying  rent  to  his  landlord,  in  accord- 
ance with  the  terms  of  the  lease,  which  rent  the  landlord 
receives,  becomes  tenant  for  another  year,  at  least,  on  the 
terms  of  the  original  lease.     In  such  case  the  law  implies 
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a  continuance  of  the  tenancy,  under  the  terras  of  the"  lease. 
Clinton  Wire  Cloth  Co.  v.  Gardner,  99  111.  151.  Appel- 
lant's counsel,  however,  contend  that  the  agreement  between 
the  parties  manifested  the  intention  that  appellant  was  not 
to  remain  in  possession  of  the  premises,  under  the  terms  of 
the  old  lease,  or,  in  other  words,  that  the  agreement  be- 
tween" them  manifested  a  contrary  intention.  Counsel,  in 
support  of  this  contention,  rely  on  certain  instructions 
given  by  the  trial  court  in  the  case  last  cited,  of  which  the 
Supreme  Court,  on  appeal,  said  the  appellant  had  no  just 
ground  to  complain;  and  on  certainianguage  of  the  latter 
court  in  reference  to  the  case  of  Crommelin  v.  Theiss  &  Co., 
31  Ala.  413.  The  Alabama  court,  in  that  case,  said  that 
the  new  parol  contract  might,  although  void,  be  looked  to 
to  explain  the  intention  of  the  parties,  and  that  it  was  raa- 
teriall}^  different  from  the  original  lease,  in  that  it  did  not, 
like  the  original  lease,  provide  for  quarterly  payments,  and 
said:  "The  new  contract,  thus  n\ade,  and  thus  differing 
from  the  original  lease,  destroys  the  implication  of  the  re- 
newal of  the  original  lease,  from  an  unexplained  holding 
over."  The  Supreme  Court,  in  the  Gardner  case,  sa)%  in 
reference  to  the  implication  from  holding  over :  "  Of  course 
that  is  not  to  prevail  against  the  contrary  intention  mani- 
fested by  the  acts  of  both  parties,  landlord  and  tenant." 
Is  there  anything  in  the  acts  of  the  present  parties,  or  in 
any  agreement  between  them,  manifesting  an  intention 
that  appellant  was  not  to  hold  under  the  terms  of  the 
original  lease?  .It  was  for  the  trial  court  to  determine  this 
question  on  the  evidence  presented.  Appellant,  in  his 
affidavit,  says  that  "shortly  before  the  expiration  of  said 
lease,  prior  to  May  1,  1902,  the  plaintiflf,. Powers,  called  on 
this  affiant  and  asked  him  whether  he  would  be  willing  to 
remain  at  the  rate  of  fifty  dollars  per  month  for  rental; 
that  affiant  agreed  to  remain,  provided  said  Powers  would 
make  certain  repairs,"  etc.,  stating  what  repairs  he  wanted, 
and  that  they  were  not  made,  etc.  There  is  certainly  noth- 
ing  in  this  inconsistent  with  appellant  continuing  as  appel-. 
lee's  tenant,  under  the  terms  of  the  old  lease.    Appellee, 
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ill  his  affidavit,  says  that  "  prior  to  May  1,  A.  D.  1902,  the 
date  of  the  expiration  of  the  lease  between  this  affiant  and 
the  said  defendant,  Max  Weber,  being  the  instrument 
herein  sued  upon,  this  affiant  agreed  with  the  said  Max 
Weber  that  the  said  Max  Weber  should  remain  in  posses- 
sion of  the  said  premises  at  4346  Forestville  avenue,  in 
the  city  of  Chicago,  aforesaid,  at  the  same  rental  reserved 
in  said  lease,  namely,  fifty  dollars  per  month,  and  upon  the 
same  conditions  and  terms  as  set  forth  in  the  said  lease, 
and  this  affiant  agreed  to  execute  a  new  lease  of  said  prem- 
ises, upon  the  same  terms  and  promises  as  set  forth  in  said 
lease."  Powers  proceeds  to  state,  in  substance,  that  in 
August,  1902,  appellant  agreed  with  him  to  sign  a  two-year 
lease  of  the  premises,  on  the  same  conditions,  terms  and 
payments  as  set  forth  in  the  original  lease.  The  facts  thus 
stated  clearly  manifest  no  intention  that  appellant  was  not 
to  hold  under  the  terms  of  the  expired  lease.  Had  the 
agreement  been  carried  into  efifect,  the  liability  of  appel- 
lant would  have  been  the  same  as  that  he  now  seeks  to 
escape. 

Appellant  claims  that  the  repairs  which  appellee  agreed 
to  make  were  not  finished  in  September,  1902,  when  he 
says  he  removed  from  the  premises;  but  appellee  deposed 
that  they  were  all  made,  and  Crawford  deposed  that  they 
were  all  finished  in  August,  1902.  .  Also,  it  appears  from 
appellee's  affidavit,  without  contradiction,  that  appellant 
never  made  any  complaint  in  respect  to  the  repairs,  but, 
about  September  15, 1902,  stated  to  appellee  that  he  would 
not  sign  a  lease,  and  that  he  intended  to  vacate  the  prem- 
ises, because  the  price  of  coal  for  heating  the  premises 
was  so  high,  and  that  he  intended  to  move  into  a  steam- 
heated  apartment  and  save  expense.  We  are  inclined  to 
the  view  that  appellant  never  intended  to  sign  any  new 
lease;  but  that  his  intention  was  to  continue  in  possession 
of  the  premises,  on  the  terms  of  the  original  lease,  until 
such  time  as  he  might  find  it  convenient  to  quit,  acting 
under  the  mistaken  impression  that  his  liability  would 
cease  on  his  quitting  the  premises.     He  retained  possession 
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for  five  months,  and  until  the  renting  season  had  passed, 
and  abandoned  the  premises  without  any  legal  reason  or 
excuse,  and  we  think  the  trial  court  was  fully  warranted  in 
holding  that  there  was  no  equitable  ground  for  vacating 
the  judgment. 

Counsel  for  appellant  object  that  the  declaration  is  in 
debt,  and  the  judgment  for  damages  only;  that  the  judg- 
ment recites  that  appellant  confessed  judgment  by  his  at- 
torney infacty  whereas  the  warrant  of  attorney  runs  to  an 
attorney  at  law;  and  that  counter  affidavits  are  inadmissible 
in  case  of  a  motion  to  vacate  a  judgment.  If  this  were  an 
appeal  from  the  judgment,  which  it  is  not,  the  fact  that 
the  judgment  is  for  damages,  instead  of  technically  in  debt, 
would  not  be  cause  for  reversal.  Italian-Swiss,  etc.,  Co.  v. 
Pease,  194  111.  98,  108.  The  cognovit  recites :  "  And  the 
said  Max  Weber,  defendant  in  the  above  entitled  case,  by 
Otis  King  Hutchinson,  his  attorney,  comes,"  etc.  This  is 
the  usual  form  and  is  sufficient.  The  court  will  take 
notice  that  Mr.  Ilutcliinson  is  a  licensed  practicing  attor- 
ney of  this  state.  Besides,  there  is  no  inconsistency  in  ap- 
pellant's attorney  at  law  being  also  his  attorney  in  fact. 
The  bill  of  exceptions  shows  no  objection  to  the  reading  of 
counter  affidavits  in  evidence,  nor  is  the  admission  of  such 
affidavits  assigned  as  error;  therefore,  the  question  of  their 
admissibility  is  not  presented  for  decision.  Counsel  cite 
Smith  V.  Pringle,  100  Penn.  St.  275,  apparently  in  support 
of  the  contention  that  the  provision  in  the  lease  authoriz- 
ing confession  of  judgment  has  no  application  in  the  pres- 
ent case.  That  case  is  not  in  the  least  applicable.  If  appel- 
lant was  holding  over  in  accordance  with  the  terms  of  the 
original  lease,  in  other  words,  if  his  holding  over  was  a 
continuance  of  the  tenancy,  then  the  authority  to  confess 
judgment,  w^hich  is  a  security  to  the  landlord  and  an  im- 
portant provision  of  the  lease,  is  as  applicable  as  the  cove- 
nant to  pay  rent,  or  any  other  provision  or  term  of  the  lease. 
If  it  should  be  conceded  that  there  was  a  new  agreement 
between  the  parties  inconsistent  with  the  legal  implication 
arising  from  appellant's  holding  over,  then  appellant,  while 
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holding  over,  was  a  tenant  from  month  to  month,  and,  in 
order  to  terminate  the  tenancy,  a  thirty^  days'  notice  from 
appellant  to  appellee  was  necessary.  Field  v.  Herrick,  14 
III.  App.  181,  188.  It  appears  in  the  statement  of  that 
case  that  there  was  an  agreement  for  a  new  lease  mate- 
rially different  from  the  original  one  in  its  terms.  The 
notice  from  the  tenant  must  be  a  thirty  days'  notice  of 
the  time  when  the  tenant  will  quit,  and  the  time  set  must 
be  a  time  at  which  the  tenant  would  have  legal  right  to 
quit.  2  S.  &  C.'s  Stat.,  1894,  p.  2504,  sec.  3;  Covert  v.  No- 
Ian,  10  111.  App.  629.  A  notice  from  a  tenant  to  terminate 
a  monthly  tenancy  should  name  the  last  day  of  the  current 
month  of  the  tenq^noy  as  the  quitting  time.  2  Taylor  on 
Landlord  and  Tenant,  8th  ed.,  sec.  477;  Wood's  Landlord 
and  Tenant,  sees.  40  and  41.  No  such  notice,  as  required 
by  law,  is  shown  to  have  been  given  by  appellant.  Appel- 
lant's counsel  cite  Little  v.  Dyer,  138  111.  278,  as  authority 
for  the  proposition  that,  if  evidence  other  than  the  lease  is 
necessary  to  connect  the  claim  sued  for  with  the  warrant 
to  confess  judgment,  judgment  cannot  be  confessed.  The 
case  has  no  application  here.  In  that  case  the  amounts 
paid  by  the  lessor  for  water  rates  and  gas  bills,  and  for 
keeping  the  premises  in  a  clean  and  healthy  condition, 
Avhich  were  unliquidated,  were  made,  by  the  lease,  addi- 
tional rents,  thus  requiring  a  judicial  investigation  to  de- 
termine what  the  rent  was.  In  the  present  case  the  rent  is 
fixed  by  the  lease  itself.  The  judgment  in  this  case  was 
rendered  in  term  time,  by  the  court,  and  the  same  presump- 
tions will  be  indulged  in  support  of  it  as  in  the  case  of 
ordinary  judgments  of  superior  courts  of  general  jurisdic- 
tion. Bush  v.  Hanson,  70  111.  480;  Hansen  v.  Schlesinger, 
125  111.  230. 

The  judgment  of  the  court  denying  the  motion  to  vacate 
the  judgment  by  confession  will  be  affirmed. 

AjjirTtied. 

WiNDEs,  J.:     I  cannot  agree  to  an  affirmance  of  this  judg- 
ment.    The  affidavits  clearlv  show  there  was  a  new  verbal 


Digitized  by 


Google 


422  Appellate  Courts  op  Illinois. 

Vol.  114.]  Potter  v.  Mortimer. 

agreement  between  the  parties,  and  not  a  holding  over 
under  the  terms  of  the  original  lease.  This  new  agreement 
is  void  under  the  Statute  of  Frauds,  and  appellant  should 
have  been  allowed  to  plead. 


114      422 
a218s  178 


Edwin  A.  Potter,  Receiver,  etc.  v,  William  E.  Morti- 
mer,  et  al. 

Gen.  No.  11,344. 

1.  Corpus— M?^ en  bequest  does  not  convey.  Where  from  the  terms 
of  a  bequest  it  can  be  seen  that  the  testator  intended  to  bestow  upon  his 
legatee  an  income  only,  the  corpus  from  which  such  income  is  to  be  de- 
rived is  not  conveyed  to  such  legatee. 

2.  Stockholder's  liability— M!/ie?i,  cannot  be  enforced  against  leg- 
atee. A  stockholder's  liability  imposed  by  statute  cannot  be  enforced 
against  the  beneficiary  of  the  earnings  of  such  stock  where  the  bequest 
to  him  did  not  constitute  a  segregation  of  such  stock. 

8.  Stockholder's  liability — wheyi,  fucty  be  enforced  against  dis- 
tributees of  estate.  Where  an  executor,  knowing  of  the  existence  of  a 
claim  against  the  decedent  by  virtue  of  his  being  a  stockholder  of  a 
national  bank,  distributes  the  estate  and  the  distributees  each  receive  a 
sum  in  excess  of  the  amount  of  such  liability,  the  same  can  be  enforced 
in  an  action  against  them. 

4.  Stockholder's  liability— w?7ien.  may  be  eiiforced  against  exec- 
utor. Where  an  executor,  knowing  of  the  existence  of  a  claim  against 
his  decedent  on  account  of  his  being  a  stockholder  in  a  national  bank, 
distributes  his  entire  estate,  he  is,  ultimately,  personally  liable  to  the 
receiver  for  such  national  bank. 

Proceeding  to  enforce  stockholder's  liability.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Jesse  Hou)om,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1903.  Reversed  and 
remanded  with  directions.     Opinion  filed  June  9,  1904. 

Statement  by  the  Court.  Appellant,  as  receiver  of  the 
National  Bank  of  Illinois,  filed  a  bill  against  appellees, 
alleo^ing,  among  other  things,  the  failure  of  the  bank  De- 
cember 21, 1896,  and  the  appointment  of  a  receiver  therefor 
on  that  date,  and  that  March  1,  1900,  appellant  succeeded 
by  appointment  to  such  receivership;  that  March  14,  1891), 
the  comptroller  of   the  currency  decided   to  enforce  the 
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stockholders'  liability,  and  levied  an  assessment  of  100  per 
cent,  payable  April  14,  1899;  that  Charles  Kavanagh,  dur- 
ing his  lifetime,  owned  ten  shares  of  such  stock,  of  the  par 
value  of  $100  per  share;  that  he  died  in  April,  1873,  and 
his  estate  was  probated;  that  under  his  will  his  widow, 
Lydia  Kavanagh,  and  said  William  E.  Mortimer  were  ap- 
pointed as  trustees  of  the  estate,  and  were  such  at  the  time 
said  assessment  was  levied;  that  said  Lydia  died  August 
24,  1899,  testatQ,  naming  said  Mary  E.  Ilolden  as  her  exec- 
utrix; that  said  Mary  was  discharged  as  such  executrix  in 
March,  1902,  whereupon  said  Mortimer,  sole  surviving  trus- 
tee of  the  estate  of  said  Charles  Kavanagh,  deceased,  and 
said  Mary  E.  Holden,  distributed  all  of  the  assets  of  said 
estate  among  the  beneficiaries  under  his  will,  without  hav- 
ing first  paid  said  assessment;  that  among  the  beneficiaries 
under  said  will  are  the  appellees,  excepting  said  Mortimer; 
that  under  the  will  said  Lydia  was  donee  of  power  of  ap- 
pointment of  $10,000,  and  that  said  power  was  exercised 
in  favor  of  said  Mary,  who  became  the  distributee  of  said 
fund;  that  there  is  due  appellant  $1,000  with  interest  from 
April  14,  1899. 

The  prayer  is  for  an  accounting,  and  for  a  decree  sub- 
jecting the  assets  of  the  estate  in  the  hands  of  the  trustee 
at  the  time  of  the  levying  of  the  assessment  to  the  pay- 
ment thereof,  and  for  payment  by  the  distributees  of  their 
share  of  said  assets  to  appellant,  and  for  general  relief. 

The  answer  of  the  appellees  admits  that  the  deceased,  in 
his  lifetime,  was  the  owner  of  such  stock;  but  declares 
that  by  the  acceptance  by  the  widow  of  the  third  clause  of 
said  will  the  stock  was  segregated  from  the  general  body 
of  the  estate,  whereby  she  alone  became  liable  for  assess- 
ments thereon.  Admits  the  death  of  said  widow,  leaving 
a  will  in  which  said  Mary  was  sole  executrix,  legatee  and 
devisee;  that  the  will  of  said  Lydia  was  probated  Novem- 
ber 27,  1899,  and  appellant  made  no  claim  against  said 
estate,  and  such  claim  is  now  barred.  Denies  that  the 
estate  of  Charles  Kavanagh  is  liable,  and  prays  for  dis- 
missal, etc. 
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The  third  clause  of  said  will  reads : 

"To  pay  unto  my  said  wife  from  the  time  of  ray  decease, 
as  lon^  as  she  shall  live,  an  annuity  of  $2,000  a  year,  and 
also  all  dividends  that  may  be  declared  during  the  time 
last  mentioned  upon  the  ten  shares  of  stock  in  the 
National  Bank  of  Illinois  now  owned  by  me." 

The  will  provided  for  the  distribution  of  the  residuum  of 
the  estate.  It  makes  the  widow  and  said  Mortimer  exec- 
utrix and  executor,  and  devises  to  them  all  of  said  estate 
"in  trust,"  etc. 

The  cause  was  heard  upon  an  agreed  state  of  facts, 
which  followed  in  general  terms  the  allegations  of  the  bill 
and  answer.     It  also  contained  the  following  admission: 

"After  the  death  of  Mrs.  Kavanagh,  defendant  William 
E.  Mortimer,  as  surviving  trustee,  paid  the  defendant, 
Mary  E.  llolden,  the  sum  of  ten  thousand  dollars,  ap- 
pointed as  above  stated,  and  he  distributed  the  residuum  of 
the  estate  among  the  throe  institutions,  Chicago  Home  for 
the  Friendless,  Chicago  Kelief  and  Aid  Society  and  the 
Ciiicago  Athena3um,  that  being  the  same  institution  as  was 
named  in  the  will  Chicago  Christian  Union,  the  name  hav- 
ing been  duly  and  regularly  changed.  In  this  distribution 
each  of  the  institutions  received  from  the  estate  more  than 
the  sum  of  fifteen  hundred  dollars." 

The  decree  recites  the  facts  as  agreed  upon,  and  dis- 
misses the  bill  for  want  of  equity  at  the  costs  of  appellant. 
From  this  decree  the  present  appeal  was  perfected. 

Er.MKR  IL  Adams,  for  appellant;  Edmcisd  W.  Fkoehlicii, 
of  counsel. 

Kerr  &  Kerr,  for  appellees. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

The  question  which  arises  is  this:  Was  the  bank  stock 
segregated  from  the  general  body  of  the  estate  upon  the 
acceptance  by  the  widow  of  the  bequests  contained  in  the 
third  clause  of  the  will?  The  intention  of  the  testator  de- 
termined this  question,  and  that  intention  is  to  be  gathered 
from  the  will.  The  third  clause  of  that  instrument  gave 
her  an  annuity  of  $2,000  per  year,  and  also  gave  her  all 
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dividends  that  might  be  declared  upon  such  bank  stock. 
These  two  bequests  are  so  closely  connected  that  it  is 
apparent  the  testator  intended  to  bestow  upon  her  an  in- 
come only.  This  clause  did  not  by  its  terras  vest  in  her 
the  legal  or  equitable  title  of  the  stock.  It  transferred  to 
her  nothing  more  than  the  dividends  which  might  be  de- 
clared thereon.  It  gave  her  no  power  to  vote  the  stock,  or 
to  mortgage  it,  or  to  sell  it.  It  is  evident  that  the  testator 
intended  the  corpus  was  to  remain  intact,  and  that  his 
widow  was  to  have  its  earnings  only. 

In  Parker's  Exrs.  v.  Moore,  25  N.  J.  E.  228,  the  de- 
ceased^ by  his  Avill  provided  for  each  of  his  daughters  in 
the  following  manner:  ''I  bequeath  to  her  the  sum  of 
$50,000,  the  interest  of  which  shall  be  paid  to  her  during 
her  life,  and  the  principal  to  her  children  at  her  decease." 
Under  this  bequest  each  of  the  daughters  claimed  to  be 
entitled  to  the  principal  of  the  funds  from  which  the  inter- 
est bequeathed  to  her  was  to  be  derived,  especially  as  to 
the  legacy  of  a  specific  sum  of  money.  The  chancellor 
decided  against  this  contention,  saying:  "The  gift  of  the 
interest  of  a  sum  of 'money  does  not  pass  the  whole  fund 
itself,  if  there  are  words  used  to  confine  it  to  a  life  estate. 
Clough  V.  Wynne,  2  Madd.  188,  434;  Koper  on  Legacies, 
1476.  Says  Roper,  p.  1478:  *But,  notwithstanding,  as  a 
general  rule,  the  gift  of  interest  and  dividends  standing  by 
itself,  is  a  gift  of  the  corpus,  yet,  if,  from  the  nature  of  the 
subject,  or  the  context  of  the  will,  it  appears  that  the 
produce  or  interest  of  the  fund  only  was  intended  for  the 
le<?atee,  the  gift  of  the  interest  will  not  pass  the  principal.' 
Under  the  will  these  legatees  to  whom  the  interest  is  given 
for  life  cannot  claim  the  fund  on  the  ground  that  the  gift 
of  the  interest  passes  the  principal." 

In  Hooper  v.  Bradbury,  133  Mass.  307,  the  rule  is  laid 
down  in  these  words:  "In  general  bequests  of  money  or 
personal  property  for  life,  with  remainder  over,  the  legatee 
takes  the  interest  or  income  only,  and  in  the  absence  of 
any  expressed  intention  to  the  contrary,  the  property  is 
either  paid  to  a  trustee  or  held  by  the  executor  as 
trustee." 
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Under  the  terras  and  conditions  of  this  will  this  bank 
stock  did  not  become  segregated,  but  remained  a  part  of 
the  general  estate  of  the  deceased.  It  follows  that  the 
estate  of  the  widow  was  not  liable  for  the  assessment;  and 
therefore  the  fact  that  no  claim  was  filed  against  her  estate 
is  immaterial.  ' 

In  Earle  v.  Kogers,  105  Fed.  Rep.  208,  one  clause  of  the 
will  of  the  decea.sed  read:  "Tiiat  part  of  my  estate  which 
shall  on  final  settlement  be  found  to  be  coming  to  my 
daughter,  Anna  R.  Ewing,  to  remain  in  the  hands  of  my 
executors,  to  be  invested  in  stocks,  bonds,  or  lands,  to  the 
best  advantage,  for  her  benefit,  she  to  draw  the  interest 
and  dividends  so  long  as  she  lives,  and  at  her  death  this 
part  of  her  estate  held  in  reserve  by  my  executors  to  revert 
back  to  my  estate;  she  having  -only  a  life  estate  in  what 
was  held  in  reserve  by  my  executors."  The  executors  set 
apart  as  a  portion  of  the  daughter's  share  certain  national 
bank  stock,  and  caused  the  same  to  be  transferred  to  them- 
selves as  "  trustee."  When  the  general  estate  was  called 
upon  to  pay  the  stock  liability,  the  executors  claimed  that 
it  should  be  paid  out  of  the  particular  trust  estate,  and  not 
out  of  the  general  estate.  But  the  court  held  that,  under 
the  will,  the  executors  could  not  effectually  transfer  this 
stock  to  themselves,  or  to  any  other  person,  as  trustees, 
and  that  the  general  estate  was  liable.  So  here,  the  bank 
stock  remained  in  the  hands  of  the  sole  executor  as  a  part 
of  the  general  estate.  It  was  thus  held  and  owned  at  the 
time  the  bank  failed,  and  continued  to  be  thus  held  and 
owned  until  months  after  the  liability  to  pay  the  assess- 
ment was  fixed  and  the  time  to  pay  the  same  had  passed. 
In  our  opinion  this  stock  liability  is  a  charge  upon  the 
general  estate,  and  should  have  been  paid  therefrom.  The 
sole  executor,  Mortimer,  after  he  knew  that  the  claim  made 
by  appellant  was  due  and  payable,  divided  the  entire  re- 
maining estate  between  the  other  appellees  according  to 
the  terms  of  the  will.  It  also  appears  that  each  of  tlie 
devisees  received  a  sum  of  money  in  excess  of  the  claim  of 
appellant,  with  interest  thereon  from  April  14,  ISOi).     Tlie 
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statutes  of  the  United  States,  sections  5151  and  5152,  fixed 
this  lien  upon  the  remaining  assets  of  the  estate,  and  the 
legatees  having  received  those  assets,  subject  to  that  lien, 
the  claim  can  be  enforced  by  a  direct  proceeding  against 
them.  Witters  v.  Sowles,  32  Fed.  Kep.  130.  The  sole 
executor,  Mortimer,  having,  by  his  own  wrong,  divested 
himself  wholly  of  this  estate  without  providing  for  the 
payment  of  this  claim,  is  ultimately  liable  for  its  liquida- 
tion. It  follows  that  the  decree  of  the  Superior  Court  must 
be  and  it  is  reversed,  and  the  cause  remanded  with  direc- 
tions to  that  court  to  enter  a  decree  for  the  paj^ment  of  the 
claim  of  appellant,  being  the  sum  of  $1,000,  with  legal  in- 
terest from  April  14,  1899,  to  the  time  of  entering  the 
decree.  The  evidence  showing  that  no  part  of  the  estat'3 
of  Charles  Kavanagh,  deceased,  now  remains  in  the  hands 
or  under  the  control  of  the  executor,  the  decree  will  further 
provide  that  said  claim  be  paid  b}'  said  Mary  E.  Ilolden, 
Chicago  Home  for  the  Friendless,  Chicago  Relief  &  Aid 
Society,  and  the  Chicago  Athenaaum,  or  by  one  or  more  of 
tiiem,  within  tendays  from  the  time  of  entering  the  decree, 
and  that  in  default  of  such  payment  execution  therefor 
issue  against  them  and  each  of  them,  and  that  if  it  be  not 
thus  paid  said  decree  shall  provide  that  said  Mortimer  pay. 
the  same  within  such  time  as  the  court  shall  fix,  and  tii:it 
in  default  of  such  payment  execution  issue  therefor  against 
him. 

Reversed  and  reinanded  lolth  directions. 


Morgan  &  Wright,  a  corporation^  v.  Elton  W.  McCaslin, 
Oen.  No.  11,349. 

1.  Agreement— «??ien,  renewed  by  conduct  of  parties.  Where  an 
ao:reement  for  one  3*ear  is  made  and  the  parties  continue  tlieir  contract 
relations  into  another  year,  without  making  any  change  or  any  nvsv 
agreement,  the  terms  and  conditions  of  the  original  contract  are  con- 
tinued for  another  year. 

3.    Verdict— who  cannot  complain  of  amount  of,    Tlie  amount  of  a 
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verdict  which  is  smaller  than  that  which  might  be  justified  by  the  evi- 
di^nce,  notwithstanding  it  may,  likewise,  be  illogical  in  amount,  cannot 
be  coinplaiued  of  by  the  unsuccessful  party.  / 

3.  Contract  op  employment— uj/iaf  may  be  recovered  for  wrongful 
discharge.  Where  an  employee  does  not  by  his  declaration  seek  to  keep 
tlie  contract  alive,  but  declares  upon  its  breach,  he  may  bring  an  imme- 
diate action,  and  where  the  case  is  not  tried  until  after  the  lapse  of  the 
contract  term,  he  is  entitled  to  recover  for  the  entire  term  of  employ- 
ment, less  payments  made  and  such  sum  as  he  did  or  might  have  earned 
by  reasonable  diligence  after  the  breach. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1003.    Affirmed.    Opinion  filed  June  9, 1904. 

Farwell  &  Barky,  for  appellant. 

CoLSON  &  Johnson,  for  appellee. 

Mr.  Ji'STicK  Ball  delivered  the  opinion  of  the  court. 

Appellee  brought  suit  in  assumpsit  against  appellant. 
The  first  count  in  the  declaration  sets  up  that  in  January, 
1900,  apy>ellant  employed  appellee  as  superintendent  at  a 
salary  of  §5,000  per  year,  commencing  January,  1900;  that 
he  accepted  such  employment  and  was  paid  such  salary  for 
that  year's  services;  that  he  continued  in  the  same  employ- 
ment during  the  year  1901  at  the  like  salary,  but  was  paid 
the  sum  of  $3,500  only  for  his  services,  etc.  The  second 
count  avers  that  the  same  employment  at  the  same  salary 
was  continued  for  the  year  1902,  but  January  18,  1902, 
without  any  reasonable  or  just  cause,  appellant  discharged 
appellee  and  refused  to  allow  him  to  remain  in  such  em- 
ployment for  the  remainder  of  the  year,  etc.  The  common 
counts  are  added.  Appellant  interposed  the  plea  of  the 
general  issue. 

Upon  the  trial  the  jury  found  the  issue  for  appellee  and 
assessed  his  damages  at  the  sum  of  $3,013.  By  their  spe- 
cial findings  they  also  determined  that  the  parties  made  a 
contract  for  the  employment  of  appellee  by  appellant  for 
tiie  year  1900;  that  appellee  held  his  services  subject  to 
the  orders  of  appellant  to  August  9,  1902,  and  for  that  en- 
tire year;  that  such  contract  of  employment  coverea  the 
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year  1902,  and  that  appellee,  after  his  discharge  and  up  to 
the  time  he  found  work,  used  reasonable  diligence  to  obtain 
similar  employment.  Judgment  was  entered  upon  the  gen- 
eral verdict,  from  which  appellant  perfected  this  appeal. 

The  evidence  of  appellee  tended  to  prove  that  he  entered 
the  service  of  appellant  in  1895,  and  was  its  acting  super- 
intendent during  the  year  1899  at  a  salary  of  $2,500  per  year, 
at  the  close  of  which  appellant  made  him  a  Christmas  gift  of 
$2,500;  that  about  January  9,  1900,  the  president  of  appel- 
lant offered  to  him  and  he  accepted  a  salary  of  $5,000  per 
year,  for  that  year  as  its  superintendent;  that  during  1900 
he  was  paid  semi-monthly  at  the  rate  of  $3,500  per  annum, 
and  was  given  a  check  for  $1,500  at  the  end  of  the  year; 
that  during  1901  he  was  paid  the  same  semi-monthly  wages, 
but  received  no  check  at  the  close  of  the  year;  that  Jan- 
uary 16,  1902,  appellant  asked  him  for  his  resignation, 
which  he  refused  to  tender,  and  two  days  later  he  was  dis- 
charged without  reasonable  cause  by  appellant  and  directed 
to  turn  all  business  over  to  another,  which  he  did;  that 
while  he  held  himself  in  readiness  to  work  for  appellant  he 
diligently  sought  similar  employment,  but  was  unable  to 
obtain  the  same  until  November  7,  1902,  when  he  hired  out 
to  the  Goodyear  Tire  &  Rubber  Company  at  the  rate  of 
$2,500  per  year;  that  January  16,  1902,  appellant  paid  him 
$14:5.83  for  services  for  the  first  half  of  that  month,  and  he 
also  received  $312.48  from  the  Goodyear  Company  for  his 
services  for  part  of  November  and  for  the  month  of  De- 
cember, 1902;  and  that  there  is  due  him  from  appellant  for 
balance  of  salary  for  the  year  1901  the  sum  of  $1,500  with 
$75  for  interest  thereon,  and  also  a  balance  of  $4,541.69  for 
services  for  the  year  1902,  making  a  total  claim  of  $6,041,159. 

Fred  W.  Morgan,  the  president  of  appellant,  denies  that 
in  January,  1900,  he  had  any  conversation  with  appellee  in 
regard  to  increase  of  salary,  or  at  any  time  during  1899  or 
1900,  did  appellee  request  an  increase  of  salary;  that  the 
Christmas  checks  given  appellee  were  gifts;  that  the  salary 
of  appellee  for  1899  was  $2,500,  for  1900  was  $3,500.  John 
Herkenhoff,  the  secretary  and  treasurer  of  appellant,  swears 
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that  (luring  1901  appellee  received  a  salary  of  $3,500.  It 
was  admitted  by  the  appellee  that  the  $2,500  he  received  in 
1899,  over  his  wages,  was  a  gift  or  bonus. 

The  record  is  silent  as  to  the  cause  of  the  discharge  of 
appellee.  It  is  apparent  that  it  was  for  no  fault  or  mis- 
conduct on  his  part,  for  the  letter  asking  his  resignation 
says:  **We  find  it  necessary,  under  existing  conditions, 
to  ask  for  your  resignation.  We  feel  it  a  pleasure,  how- 
ever, to  tender  you  a  vote  of  thanks  for  faithful  services 
rendered,  and  will  offer  you  all  possible  assistance  in  secur- 
ino:  other  connection." 

It  is  not  claimed  that  appellee  was  negligent  in  seeking 
other  similar  employment,  or  that  he  did  not  accept  the 
first  position  he  was  able  to  secure. 

Appellee  worked  for  appellant  for  the  first  half  of  Jan- 
uary, 1902,  and  the  latter  paid  him  for  such  services  at  the 
rate  of  $3,500  per  annum.  It  thus  appears  that  after  the 
contract  for  1901  had  expired,  these  parties  continued  their 
contract  relations  into  the  year  1902  without  making  any 
change  or  new  agreement;  thus  carrying  the  terms  and 
conditions  of  the  original  contract  into  the  new  year.  In- 
galls  V.  Allen,  132  111.  173;  Moline  Plow  Co.  v.  Booth,  17 
III.  App.  574;  14  Am.  &  Eng.  Ency.,  770,  771.  Under  the 
special  counts  the  claim  of  appellee  is  based  upon  a  salary 
of  $5,000  per  annum  for  the  years  1901  and  1902.  The 
contest  here  is  not  as  to  a  contract,  for  all  the  evidence 
shows  the  employment,  but  is  as  to  the  salary  appellee  was 
to  receive  for  his  services;  appellee  claiming  that  such 
salary  was  $5,000  per  year,  and  appellant  asserting  it  was 
but  $3,500  per  year.  The  evidence  of  appellee  tended  to 
support  the  former  amount,  while  that  of  appellant  tended 
to  establish  the  latter  sum.  While  there  is  evidence  that 
would  justify  a  verdict  for  the  greater  salary,  we  are  satis- 
fied that  the  jury  found  a  verdict  which  agrees  with  the 
preponderance  of  the  evidence.  Substantial  justice  has 
been  done  in  this  trial,  and  we  are  not  disposed  to  disturb 
the  judgment  except  for  good  cause  shown.  Appellant 
claims  that  the  verdict  is  illoofical;  that  the  damages,  if 
any,  should  have  been  $6,(^41.69.     It  is  true  that  such  a 
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verdict  would  have  been  warranted  by  the  pleadings,  and 
is  not  without  support  in  the  evidence;  but  while  appellee 
claimed  his  salary  to  be  $5^000  per  year,  the  jury  must  have 
found  it  to  be  $3,500  per  year,  and  rendered  their  verdict 
upon  that  theory.  Appellee  is  not  here  complaining  of 
tiiis  action  of  the  jury  by  which  he  received  $3,000  less 
than  he  claimed,  and  appellant  cannot  raise  that  question 
for  him. 

The  contention  that  as  this  suit  was  brought  in  April, 
1902,  appellee  is  entitled  to  recover  for  those  installments 
of  salary  only  which  had  matured  at  that  time,  is  not  well 
founded.  Appellee  by  his  declaration  did  not  seek  to  keep 
the  contract  alive,  as  he  might  have  done,  but  declared  upon 
its  breach.  In  such  case  he  had  the  right  to  bring  immediate 
action;  and  as  the  cause  was  not  tried  until  the  year  1902 
had  passed,  he  was  entitled  to  recover  for  the  whole  term 
of  employment,  less  the  payments  made,  and  such  sum  as 
he  did  or  might  have  earned  by  reasonable  diligence  after 
the  breach.    Mt.  Hope  C.  A.  v.  Weidenmann,  139  111.  77,  78. 

The  refusal  of  the  learned  trial  judge  to  permit  the  wit- 
ness Herrick  to  testify  as  to  the  custom  of  appellant  in 
making  gifts  of  money  to  its  employees,  if  error,  was  harm- 
less. All  that  this  evidence  tended  to  prove  is  implied  in 
the  verdict. 

We  find  no  reversible  error  in  the  giving  or  in  the  refus- 
ing of  instructions,  nor  in  the  refusal  by  the  court  to  sub- 
mit to  the  jury  the  special  finding  tendered  by  appellant. 

The  judgment  of  the  Superior  Court  is  aflSrmed. 

Affirfned. 


The  Supreme  Ruling  of  the  Fraternal  Mystic  Circle  v. 
Mary  E.  Wood. 
Gen.  No.  11,832. 

1.  Benefit  certificate— w/ien,  void,  A  benefit  certificate  issued 
to  one  whose  age  is  beyond  that  of  the  insurable  limit  fixed  by  the 
charter  of  such  society,  is  void  and  confers  no  rights. 
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2.  Waiter— when  acceptance  of  premiums  does  not  operate  as. 
The  acceptance  of  premiums  does  not  waive  t'le  defense  that  the  issu- 
ance of  the  certificate,  upon  which  the  premiums  were  paid,  was  ultra 
vires  and  the  same  void  ab  initio. 

Action  of  assumpsit  upon  benefit  certificate.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Joseph  E.  Gaky,  Judge,  pn^sid- 
ing.  Heard  in  this  court  at  the  October  temi,  1903.  Revei-sed.  Opin- 
ion filed  June  9,  1904.     Rehearing  denied  June  20,  1904. 

H.  IL  C.  Miller,  for  appellant. 

Black  &  Black,  for  appellee;  John  D.  Black,  of  counsel. 

Mr.  Justice  Windks  delivered  the  opinion  of  the  court. 

This  appeal  is  from  a  judgment  rendered  by  the  Superior 
Court  for  $556.10  and  costs  against  appellant  in  favor  of 
appellee,  in  a  suit  on  a  policy  of  insurance  or  certificate  of 
membership  issued  by  The  Order  of  Protectors,  a  New  Jer- 
sey corporation,  (all  its  obligations  thereon  being  assumed 
by  ai^pellant)  to  Joseph  H.  Wood,  naming  appellee  as  ben- 
eficiary, the  trial  being  before  the  court  without  a  jury. 
The  hearing  was  on  an  agreed  statement  of  facts.  The 
controlling  question  presented  is  as  to  the  power  of  The 
Order  of  Protectors  to  make  the  said  contract,  which  was 
made  March  19,1898. 

Joseph  II.  Wood  in  his  application  to  become  a  member 
of  said  order,  which  is  dated  March  19,  1898,  among  other 
things,  stated  that  he  "  was  fifty-nine  years  of  age  at  his 
nearest  birthday,  and  was  born  June  3, 1838;''  that  he  would 
conform  to  the  laws  of  the  order,  and  that  this  application, 
said  laws  and  the  certificate  of  membership  issued  to  hiin 
should  constitute  the  contract  between  said  order,  himself 
and  his  beneficiaries.  The  corporation  by  its  charter  had" 
power  only  to  receive  persons  for  ''beneficial  membership 
of  such  ages  as  limited  or  named  by  the  National  Council." 

The  constitution  and  by-laws  of  the  National  Council  of 
the  order  in  force  when  the  contract  was  made,  provide 
that  beneficial  membership  shall  not  be  granted  to*' any 
one  who  is  younger  than  eighteen  years  or  older  than 
fifty -nine  years  of  age  at  nearest  birthday  at  date  of  initia- 
tion." 
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It  is  conceded  by  appellee's  counsel  that  when  Joseph  H. 
Wood  stated  that  he  was  born  June  3,  1838,  he  "answered 
explicitly  and  truthfully."  Therefore  there  is  no  question 
but  at  the  time  the  application  and  contract  were  made 
Mr.  Wood's  age,  instead  of  being  fifty-nine  years  at  his 
nearest  birthday,  was  sixty  years,  and  consequently  beyond 
the  limit  of  age  at  which  The  Order  of  Protectors  could,  by- 
its  charter,  constitution  and  by-laws,  insure.  Thus  there 
was  an  absolute  want  of  power,  under  the  organic  law  of 
the  corporation,  limited  as  it  was  by  its  constitution  and 
by-laws,  to  issue  a  policy  or  certificate  of  insurance  to  Mr. 
Wood.  He  and  his  beneficiary,  the  appellee,  were  charged 
with  a  knowledge  of  this  limitation  upon  the  power  of  the 
corporation  to  make  the  contract  in  question.  Bacon  on 
Benefit  Societies,  sec.  24'!:;  Alexander  v.  Parker,  144  111. 
355;  Norwegian,  etc.  Society  v.  Wilson,  176  111.  04;  Na- 
tional, etc.  Assn.  v.  Bank,  181  111.  44;  Wheeler  v.  Bank, 
188  III.  38;  Grimme  v.  Grimme,  198  111.  265;  Chicago,  etc. 
Co.  V.  Jones  Mfg.  Co.,  n  III.  App.  547-50;  Fraternal  Trib- 
unes V.  Steele,  a7ite,  p.  194,  and  cases  cited;  McCoy  v.  Ins. 
Co.,  152  Mass.  272. 

In  the  cases  of  National,  etc.,  Ass'n  and  Wheeler,  supra^ 
the  Supreme  Court  very  fully  and  carefully  considered  the 
question  of  the  validity  of  corporate  contracts  beyond  the 
charter  powers  of  the  corporation,  reviewing  numerous 
cases,  and  in  effect  holds  that  all  contracts  made  by  a  cor- 
poration beyond  the  scope  of  its  charter  powers  are  "unlaw- 
ful and  void,  and  no  action  can  be  maintained  upon  them 
in  the  courts."  In  the  fornier  case  the  court  say:  "It 
would  be  contradictory  to  say  that  a  contract  is  void  for  an 
absolute  want  of  power  to  make  it,  and  yet  it  maj^  become 
legal  and  valid  as  a  contract,  by  way  of  estoppel,  through 
some  act  of  the  party  under  such  incapacity  or  some  act  of 
the  other  party  chargeable  by  law  with  notice  of  the  want 
of  power.  *  *  *  A  party  dealing  with  a  corporation 
having  limited  and  delegated  powers  conferred  by  law  is 
chargeable  with  notice  of  them  and  their  limitations,  and 
cannot  plead  ignorance  in  avoidance  of  the  defen§e."     In 
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the  latter  case  the  court  say,  in  speakins^  of  the  validity  of 
a  corporate  contract  which  was  in  question,  "Its  charter 
is  the  measure  of  its  powers,  and  all  power  not  expressed 
or  fairly  to  bo  implied  is  denied  to  it,"  and  held  that  a 
commercial  corporation  had  no  power  to  pledge  its  prop- 
erty for  the  payment  of  an  individual  debt  of  a  third  per- 
son, in  which  it  had  no  interest,  and  for  which  it  was  in  no 
wise  responsible;  that  such  an  undertaking  was  ultra  vires^ 
void  and  incapable  of  ratification. 

In  the  Grimme  case,  supra,  a  like  ruling  in  principle  was 
made,  and  it  was  held  that  where  a  benefit  association  was, 
by  its  charter,  limited  to  a  certain  class  of  persons,  who 
could  be  named  as  beneficiaries  by  its  members,  the  desig- 
nation of  any  one  as  beneficiary  who  did  not  fall  within 
that  class  was  inoperative.  To  the  same  effect  is  the  Wil- 
son case,  supra. 

In  the  Steele  case,  supra^  we  held  that  a  certificate  of  in- 
surance of  a  benefilt  association  issued  to  a  person  beyond 
the  age  at  which  the  association  was  empowered  by  its 
charter  to  insure,  was  void  and  could  not  be  the  basis  of 
any  recovery  by  the  beneficiary  named  in  it.  The  prin- 
ciple of  that  decision  is  controlling  in  this  case. 

It  is,  however,  claimed  by  the  learned  counsel  of  the 
appellee  that  the  .  corporation,  having  knowledge  that 
Joseph  n.  Wood  was  beyond  the  age  of  fifty-nine  years 
at  his  nearest  birthday  when  the  contract  was  made, 
and  the  officers  of  its  subordinate  lodge  acting  as  ap- 
pellant's agents  having  accepted  payments  from  and 
levied  assessments  upon  Mr.  Wood,  and  having  recognized 
him  as  a  full  member,  waived  all  question  of  its  liability. 
Reliance  in  this  regard  is  placed  upon  the  cases  of  Benefit 
Association  v.  Blue,  120  111.  121-S,  Xational,  etc..  Associa- 
tion V.  Bank,  supra,  and  especially  upon  the  case  of  Cover- 
dale  V.  Royal  Arcanum,  193  III.  91-100.  The  Blue  case, 
in  so  far  as  may  be  claimed  to  support  the  appellee's  con- 
tention, must  yield  to  the  later  expressions  of  the  Supreme 
Court,  in  the  different  cases  to  which  we  have  referred,  in- 
cluding the  case  of  National,  etc.,  Association,  supra^  in 
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which  the  Supreme  Court,  in  substance,  held  that  a  con- 
tract beyond  the  power  of  a  corporation  to  make  is  void, 
and  in  such  case  there  could  be  no  estoppel  of  the  corpora- 
tion from  raising  the  defense  of  ultra  vires. 

In  the  Coverdale  case  there  was  no  question  of  a  want 
of  power  in  the  charter  of  the  corporation  to  make  the 
contract,  and  for  that  reason,  we  think,  the  case  has  no 
application. 

Other  questions  discussed  by  counsel  need  not  be  re- 
ferred to  because  the  lack  of  power  in  The  Order  of  Pro- 
tectors to  enter  into  the  alleged  contract  renders  it  wholly 
void,  and  it  could  furnish  no  basis  for  a  recovery.  The 
judgment  of  the  Superior  Court  is  therefore  reversed. 

Beveraed. 


Charles  H.  Slack  v.  Kate  Knox.  lu    435 

r218s  190 
Gen.  No.  11,88»,  ^ -^ 

1.  Injunction— tc?/i€n,  lies  to  restrain  interference  with  steam  con- 
neciion  and  supply.  The  remedy  at  law  is  inadequate  where  the  injury 
in  question  would  have  consisted  in  cutting  oflP  the  steam  connections 
and  the  steam  supply  of  the  complainant,  where  the  use  of  such  steam 
was  necessary  to  the  complainant  and  would  have  proved  a  serious 
detriment  to  her  business  and  would  have  resulted  in  a  damage  difficult, 
if  not  impossible,  to  estimate;  and  consequently,  the  remedy  by  injunc- 
tion lies  in  favor  of  the  tenant,  as  complainant,  and  against  the  land- 
lord, as  defendant. 

2.  Revocable  lACEV&K—what  is  not.  Held,  from  the  particular  facts 
of  this  case,  that  the  complainant's  right  to  the  use  of  certain  steam  was 
not  by  virtue  of  a  license  revocable  at  will. 

3.  Grant— /lottJ,  construed.  A  grant  will  be  construed  according  to 
the  condition  of  things  as  they  existed  at  the  time  it  was  made. 

4.  Construction  op  contract— in  ^erpretoiion  of  parties  as  hearing 
upon.  It  is  allowable  in  case  of  doubt  to  look  to  the  interpretation  of 
the  parties  to  a  contract  in  order  to  ascertain  its  true  meaning. 

Proceeding  to  restrain  interference  with  steam  supply,  etc.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Jesse  Holdom, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1903. 
Affirmed.    Opinion  filed  June  0,  1004. 

MusGEAVB,  Vroman  &  Lee,  for  appellant. 
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Franklin  P.  Simons  and  Pliny  B.  Smith,  for  appellee. 

Mr.  Justice -Windks  delivered  the  opinion  of  the  court. 

Appellee,  who  was  a  tenant  of  the  appellant,  Slack,  by  a 
written  lease,  of  the  entire  second  floor  of  a  six-story  and 
basement  brick  and  stone  building,  known  as  Nos.  45, 
4:7  and  49  Randolph  street,  Chicago,  filed  her  bill  against 
appellant  August  31,  1903,  to  restrain  him  from  interfering 
with  a  steam  pipe  connecting  appellant's  steam  boiler  in  the 
basement  of  said  building  with  the  hot  water  tank,  steam 
tables  and  apparatus  of  appellee  upon  the  demised  prem- 
ises, and  from  cutting  off  the  supply  of  steam  from  said 
boiler  to  said  leased  premises.  A  preliminary  injunction 
was  issued  in  accordance  with  the  prayer  of  the  bill,  and 
subsequently  the  bill  was  amended  without  prejudice  to 
the  injunction,  and  a  general  and  special  demurrer  of 
appellant  thereto  was  overruled.  The  appellant  having 
elected  to  stand  by  his  demurrer,  the  court  rendered  a  de- 
cree finding  the  facts  substantially  as  alleged  in  the  bill, 
and  making  the  injunction  piermanent.  From  this  decree 
this  appeal  is  prosecuted,  and  it  is  claimed  that  the  demur- 
rer should  have  been  sustained  for  a  number  of  reasons,  the 
first  of  which  is  that  the  bill  does  not  show  what  sort  of 
rights  appellee  claims  in  the  demised  premises,  viz.,  whether 
she  claims  an  easement,  an  implied  easement  or  an  ap- 
purtenance, or  all  three  put  together.  We  think  it  is  im- 
material what  name  may  be  given  to  the  rights  claimed  by 
appellee,  since  the  bill  states  sufficient  facts  from  which 
her  rights  with  regard  to  the  demised  premises  sufficiently 
appear.  These  facts  are  admitted  by  the  demurrer,  and 
are,  in  substance,  as  follows:  Appellant,  being  the  owner 
of  said  six-story  and  basement  building,  in  October,  1899, 
was  conducting  on  its  first  floor  a  wholesale  and  retail 
grocery  business,  and  in  the  basement  maintained  a  steam 
plant  which  he  used  for  running  freight  and  passenger  ele- 
vators in  the  building,  and  from  which  ynpes  run  to  different 
parts  of  the  building  which  conveyed  steam  for  heating 
and  other  purposes.     October  30, 1899,  appellee  leased  froiii 
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appellant  the  entire  second  floor  of  the  building,  the  lease 
providing  that  the  floor  should  be  occupied  for  a  women's 
club  room,  and  for  no  other  purpose  whatsoever,  the  term 
commencing  November  10,  1899,  and  extending  to  April 
10,  1902,  at  a  monthly  rental  of  $500.  Appellee's  business 
was  known  as  the  "  Women's  Club,"  and  she  furnished 
parlors,  retiring  rooms,  books  and  other  reading  matter, 
and  conducted  in  connection  with  the  club  a  restaurant  for 
club  members,  as  well  as  for  other  women.  She  took  pos- 
session of  said  leased  premises  for  the  purpose  of  carrying 
on  said  business,  equipped  the  same  by  building  partitions 
and  furnishing  necessary  furniture,  dishes,  etc.,  for  main- 
taining  and  carrying  on  the  restaurant,  and  equipped  a 
kitchen  with  ranges,  heaters,  and  all  utensils  and  apparatus 
necessary  to  supply  the  patrons  of  the  restaurant,  among 
which  apparatus  and  equipment  that  she  placed  in  the 
leased  premises  were  steam  or  heated  tables,  for  the  pur- 
pose of  heating,  keeping  warm  and  fit  for  use  the  food 
cooked  for  the  patrons  of  the  restaurant,  which  tables  it 
was  necessary  to  heat  by  steam;  she  also  erected  and  placed 
in  the  kitchen  a  boiler  or  tank  for  the  purpose  of  heating 
water,  of  which  a  large  amount  was  required  for  washing 
dishes  and  for  various  other  purposes  about  the  restaurant. 
With  the  consent  of  appellant,  for  the  purpose  of  supply- 
ing steam  for  heating  the  tables  and  water  in  said  tank,  she 
caused  a  steam  pipe  to  be  connected  with  appellant's  steam 
boiler  in  the  basement,  and  to  be  extended  through  the 
freight  elevator  shaft  to  the  leased  premises,  and  connected 
with  said  hot  water  tank  and  steam  tables;  this  connection 
of  the  steam  pipe  was  made  under  the  direction  and  super- 
vision of  appellant's  engineer.  The  heating  of  the  water 
in  said  tank  and  the  heating  of  said  tables  was  an  absolute 
necessity  in  carrying  on  and  maintaining  the  said  business 
of  appellee.  No  provision  was  made  in  the  lease  to  supply 
appellee  with  steam  heat  except  between  the  first  day  of 
September  and  the  30th  day  of  April  in  each  year. 

The  bill  after  making  the  foregoing  statements,  has  the 
following  allegation,  to  wit:     "  And  defendant  thereupon 
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requested  complainant  in  consideration  of  said  connection 
with  said  steam  boiler  to  clean  and  keep  clean  the  hallways 
and  stairs  from  the  second  floor  of  said  building  to  the 
front  doorway  or  public  entrance  thereto  at  her  own  ex- 
pense, which  your  oratrix  consented  to  and  thereafter  did." 

Appellee  during  the  term  of  this  lease  maintained  said 
connection  and  used  steam  from  appellant's  boiler  for  said 
tables  and  hot  water  tank,  which  was  during  all  that  time 
known  to  appellant.  Before  that  lease  expired,  and  on  July 
25,  1901,  appellant  made  a  new  lease  of  the  same  premises 
for  a  term  commencing  April  10,  1902,  and  extending  to 
April  30,  1907,  at  a  monthly  rental  of  $500.  At  the  time 
this  second  lease  was  made,  and  continuously  from  that 
time  until  August  5, 1903,  the  condition  of  said  leased  prem- 
ises with  reference  to  said  steam  connection  with  appellant's 
boiler  remained  the  same,  and  appellee's  hot  water  tank  and 
tables  were  during  all  that  time  supplied  with  steam  from 
appellant's  boiler,  which  connection,  it  is  alleged,  was  ap- 
purtenant to  said  leased  premises,  and  the  right  to  have 
the  same  remain  and  be  maintained  in  the  same  condition 
in  which  it  had  been  maintained,  and  the  right  to  use  in 
connection  with  the  demised  premises  the  said  steam  pipe 
and  the  steam  conveyed  thereby  for  the  purposes  for  which 
appellee  had  used  it,  was  granted  and  conveyed  to  appellee 
by  said  lease  as  such  appurtenance,  or  an  easement  was 
created  in  said  leased  premises  by  appellant  to  appellee  to 
the  extent  and  for  the  purpose  above  stated  for  and  during 
the  term  of  said  second  lease.  Appellee,  in  her  said  res- 
taurant business,  furnished  meals  to  about  2,400  persons 
daily,  and  the  furniture,  fixtures  and  furnishings  placed  by 
her  in  the  leased  premises  were,  when  the  bill  was  filed,  of 
the  value  of  not  less  than  $10,000. 

August  5,  1903,  appellant  sent  to  appellee  the  following 
notice  in  writing,  signed  by  him,  to  wit : 

"  Dear  Madam  :  Your  excessive  use  of  water  and  steam 
and  the  increased  cost  of  coal  and  labor  have  made  it  im- 
possible for  me  longer  to  furnish  you  with  steam  for  your 
restaurant  in  exchange  for  the  service  you  render  me  in 
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having  your  porter  clean  the  hallway  from  your  floor  down 
to  the  front  doorway.  If  you  desire. me  to  furnish  you 
steanri  for  your  restaurant  after  Auo^ust  31st,  it  will  cost 
you  $50  per  month,  including  the  service  of  your  porter  in 
keeping  the  hallway  from  your  floor  down  to  the  front 
doorway  clean,  as  you  are  now  and  have  been  doing." 

It  further  appears  that  appellee  did  not  and  had  not,  up 
to  the  time  of  liling  this  bill,  used  water  nor  steam  exces- 
sively, but  only  as  required  by  the  necessities  of  her  said 
business,  and  as  she  had  been  accustomed  to  do  during  the 
terms  of  both  the  leases,  except  that  the  same  had  been 
increased  by  the  growth  and  expansion  of  her  business. 
Appellee,  through  her  attorney,  after  receiving  said  notice, 
claimed  to  appellant  that  she  was  entitled  to  the  use  of 
steam  to  be  used  in  her  said  business  without  extra  charge, 
but  he  denied  such  right,  and  threatened  to  cut  off  her  sup- 
ply of  steam,  the  apparatus  being  so  arranged  that  the 
steam  could  be  shut  off  by  appellant  without  entering  upon 
the  leased  premises,  and  that  this  could  be  done  almost  in- 
stantaneously. If  appellee  should  be  deprived  of  said 
steam  for  a  single  day  it  would  cause  her  great  annoyance 
and  loss  and  serious  damage  to  her  said  business.  In  case 
the  supply  should  be  cut  off  she  could  only  carry  on  her  said  ' 
business  by  the  erection  of  a  steam  plant  upon  the  demised 
premises  at  great  expense,  and  the  same  would  occupy  a 
considerable  space  thereof  and  deprive  her  of  the  use  of 
such  space,  which  was  necessary  for  her  to  carry  on  her  said 
business.  The  erection  of  said  steam  plant  upon  the  leased 
premises  would  expose  the  same,  her  property,  servants  and 
patrons  to  the  risk  of  serious  injury,  would  require  for  its 
management  skilled  employees,  and  increase  the  co§t  of 
service  and  the  cost  of  insurance  on  her  property,  and  she 
would  thereby  lose,  not  only  the  cost  of  the  erection  of 
such  a  steam  plant,  but  she  would  be  put  to  a  permanent, 
fixed  and  current  expense,  and  be  deprived  of  the  use  in 
her  business  of  a  portion  of  the  leased  premises. 

All  the  foregoing  facts  appearing  from  the  allegations  of 
the  bill,  we  are  of  opinion  it  is  sufficient,  as  a  pleading,  in 
view  of  the  conclusions  which  we  will  state  to  sustain  the 
decree. 
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It  is  claimed  that  upon  the  face  of  the  bill  appellee  has 
an  adequate  and  complete  remedy  at  law,  and  therefore 
that  equity  should  not  entertain  jurisdiction.  We  think 
from  the  facts  above  stated  that  a  court  of  equity  was 
justified  in  assuming  jurisdiction  under  the  bill  and  in 
granting  the  decree.  The  steam  connection  and  the  use 
of  steam  appear  to  be  matters  of  necessity  to  appellee  and 
to  deprive  her  of  them  would  prove  a  serious  detriment  to 
her  business,  which  it  would  be  extremely  difficult,  if  not 
impossible,  to  ascertain  definitely.  In  High  on  Injunc- 
tions, sec.  1150  (7th  ed.),- the  author  says:  ''As  between 
landlord  and  tenant  courts  of  equity  have  protected  and 
enjoined  a  landlord  from  interfering  with  the  premises 
leased,  on  the  ground  that  the  tenant  was  entitled  to  use, 
occupy  and  operate  the  premises  in  the  manner  and  condi- 
tion, and  with  the  appurtenances  existing  at  time  the  lease 
was  made."  This  text  is  supported  by  cases  cited  by  the 
author,  and  by  Thropp  v.  Field,  26  N.  J.  Eq.  82;  Gans  v. 
Hughes,  14  N.  Y.  Sup.  930;  Manhattan  Co.  v.  N.  J.  Stk.  Yd. 
Co.,  23  N.  J.  Eq.  157-66;  Parish  v.  Vance,  110  111.  App.  Di\ 
as  well  as  by  numerous  authorities  (which  might  be  cited) 
to  the  effect  that  where  one  contracting  party  about  to  be 
injured  by  another's  wrongful  act,  has  not  a  plain,  adequate 
and  complete  remedy  at  law,  he  may  resort  to  equity.  In 
this  connection  it  is  argued  that  because  it  appears  that  ap- 
pellee, by  the  payment  of  $50  per  month  to  appellant,  might 
have  the  steam  connections  maintained  and  the  steam  fur- 
nished to  her  continuously,  she  could  in  no  event  be  dam- 
aged more  than  $50  per  month,  and  therefore  her  damages 
may  be  easily  ascertained.  We  think  the  question  of 
equity  jurisdiction  is  to  be  determined  by  the  situation  and 
circumstances  as  presented  in  the  bill,  and  according  to  the 
rights  of  the  respective  parties  as  they  then  existed,  and 
not  by  what  might  be  the  situation  in  case  appellee  should 
pay  the  extra  charge  demanded,  and  then  resort  to  an  ac- 
tion to  recover  the  money.  Granting  that  she  might- have 
this  remedy,  she  might  have  to  bring  more  than  forty  suits 
before  the  end  of  her  term,  and  she  could  not  be  required 


Digitized  by 


Google 


Chicago — First  District — A.  D.  1904.     441 

Slack  V.  Knox. 

to  take  this  course  in  order  to  get  her  rights.  We  are  of 
opinion  that  her  remedy,  under  the  facts  stated  in  the  bill 
and  when  it  was  filed,  was  not  plain,  adequate  and  com- 
plete. 

It  is  contended  on  behalf  of  appellant  that  the  alleged 
right  of  appellee  to  have  him  furnish  steam  to  her  for  use 
in  her  business,  is  neither  an  easement  nor  an  appurtenance 
A/hich  passed  b\^  the  second  lease,  but  is  a  mere  license,  re- 
vocable at  his  pleasure,  and  that  it  was  revoked  by  the  no- 
tice of  August  5,  1903.  We  deem  it  unnecessary  to  follow 
the  extended  argument  of  appellant's  counsel  on  these 
points,  nor  to  determine  whether  or  not,  under  the  facts 
stated,  appellee  had  a  license  to  the  use  of  steam,  or  whether 
the  right  which  she  claimed  was  an  easement  or  an  appur- 
tenance in  the  strict  sense  of  these  terms  as  defined  in  the 
books  and  adjudicated  cases.  There  is  a  seeming  conflict 
in  the  authorities,  but  after  a  careful  examination  of  very 
many  of  the  numerous  cases  cited  and  relied  upon  by  the 
respective  counsel,  we  are  of  opinion  it  is  not  a  revocable 
license,  and  whether  appellee's  right  to  use  steam  through 
the  connection  between  appellant's  boiler  and  the  steam 
tables  and  water  tank  on  the  demised  premises  is  an  ease- 
ment or  appurtenance  in  a  strict  sense,  is  not  important. 
Whatever  the  right  may  be,  it  passed  to  her  by  virtue  of 
the  second  lease  as  an  incident  to  that  demise.  In  other 
words,  she  was  entitled,  under  said  second  lease,  to  use  the 
leased  premises  in  the  same  manner,  with  the  same  rights, 
privileges  and  conveniences,  and  under  like  conditions  as 
she  had  used  the  same  during  the  term  of  the  first  lease. 
This  seems  to  us  just  and  equitable,  under  the  facts  shown, 
and  in  accord  with  the  evident  intention  of  both  the  parties 
at  the  time  the  second  lease  was  made  and  for  some  fourteen 
months  thereafter.  This  view  is,  in  our  opinion,  sustained 
by  the  weight  of  authority,  and  seems  to  us  consonant  with 
cquit}'^  and  fair  dealing.  Iladden  v.  Shoultz,  15  III.  583-5; 
Thomas  v.  Wiggers,  41  111.  470;  diss  v.  Kennedy,  43  111. 
T2;  Shelby  v.  C.  &  E.  I.  R.  K.,  143  III.  385-401;  Pool  v. 
Blakie,  53  111.  502;  L.  &  N.  R.  R.  v.  Koelle,  104  111.  460; 
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Piper  V.  Gonnell3%  108  111.  651;  Wilson  v.  Eoots,  119  111.  386; 
Jarvis  v.  Milling  Co.,  173  III.  195;  Torrence  v.  Shedd,  15G 
111.  202;  U.  S.  V.  Appleton,  1  Sumner,  492;  Gans  v.  Hughes, 
14  X.  Y.  Sup.  930;  Thropp  v.  Field,  26  N.  J.  Eq.  85;  Spencer 
V.  Kilmer,  151  N.  Y.'398;  Cumraings  v.  Perry,  109  Mass. 
150;  Leighton  v.  Ricker,  54  N.  E.  Rep.  254;  Sheldon  v. 
Hamilton,  47  Atl.  Rep.  316  (R.  I.);  Barrett  v.  Bell,  82  Mo. 
110;  Dolliflf  V.  B.  &  M.  R.  R.,  GS  Me.  173;  Chicago,  W.  & 
M.  Co.  V.  Ills.,  etc.,  Co.,  35  111.  App.  144;  Parish  v.  Yance, 
110  111.  App.  50  and  57;  Coolidge  v.  Hager,  43  Yt.  9. 

In  the  Iladden  case,  the  Supreme  Court,  in  speaking  of 
a  previous  decision,  where  it  was  held  that  in  construing  a 
grant  by  the  government,  it  was  proper  to  consider  the  cir- 
cumstances under  which  it  was  made  in  order  to  determine 
what  was  intended  to  be  granted,  said  :  "  The  law  must 
give  a  common  sense  construction  to  grants,  and  consider 
the  state  of  things,  and  the  consideration  in  view  of  tho 
parties  at  the  time  the  grant  is  made,  which  moves  them  to 
its  execution  and  acceptance."  The  court  referred  approv- 
ingly to  the  case  in  1st  Sumner,  492,  cited  supra,  a  very 
thoroughly  considered  case,  the  opinion  being  delivered  by 
Mr.  Justice  Story,  in  whicli  the  court  considered  whether 
the  use  of  certain  side  doors  and  windows  of  leased  prem- 
ises, and  a  passage  therefrom  over  a  piazza  of  adjoinin<^ 
premises,  passed  by  a  conveyance  to  the  defendant,  the 
same  having  been  customarily  used  by  defendant's  grantor 
prior  to  the  conveyance.  The  court  held  that  the  grant 
carried,  by  necessary  implication,  a  right  to  use  the  doors 
and  windows  and  the  passage  as  it  had  been  and  as  it  was 
used  prior  to  and  up  to  the  time  of  the  conveyance,  and  say, 
among  other  things :  "  The  general  rule  of  law  is,  that 
when  a  house  or  store  is  conveyed  by  the  owner  thereof, 
everything  then  belonging  to,  and  in  use  for,  the  house  or 
store,  as  an  incident  or  appurtenance,  passes  b}''  the  grant. 
It  is  implied  from  the  nature  of  the  grant,  unless  it  con- 
tains some  restriction,  that  tiie  grantee  shall  possess  tiie 
house  in  the  manner,  and  with  the  same  beneficial  rights, 
as  were  then  in  use  and  belonged  to  it.     *     *     *    In  the 
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construction  of  grants  the  court  ought  to  take  into  consid- 
eration the  circumstances  attendant  upon  the  transaction, 
the  particular  situation  of  the  parties,  the  state  of  the 
country,  and  the  state  of  the  thing  granted,  for  the  pur- 
pose of  ascertaining  the  intention  of  the  parties.  In 
truth,  every  grant  of  a  thing  naturally  and  necessarily  im- 
ports a  grant  of  it  as  it  actually  exists,  unless  the  contrary 
is  provided  for." 

The  cases  cited  «!//>;•«,  in  the  main,  under  varying  circum- 
stances, sustain  the  general  principles  above  stated,  and  in 
the  Jarvis  case,  «w/?ra,  the  Supreme  Court  said:  "The 
deed  or  grant  of  conveyance  need  not  contain  the  word 
*  appurtenance  '  or  similar  expression  in  order  that  appurte- 
nances will  pass  thereby."  This  language  was  used  in 
considering  whether  the  grantee  of  a  mill  property  had  the 
right  to  use  a  mill-pond,  the  court  holding  that  the  ques- 
tion was  whether  the  use  of  the  pond  passed  as  a  necessary 
appurtenaixce  to  the  mill  property,  and  not  wliether  the 
mill  could  be  operated  without  the  pond. 

In  the  Thomas  case,  %upra^  the  owner  of  a  building  who 
occupied  a  part  of  it  in  which  he  had  a  steam  engine  in  use, 
leased  another  part  of  the  building  to  a  tenant  whose  busi- 
ness required  the  use  of  steam,  the  lease  providing  that  the 
tenant  should  have  one-half  of  the  steam  power  then  pro- 
duced by  the  landlord's^  engine  for  ten  hours  each  day. 
The  landlord  destroyed  the  pipe  by  means  of  which  the 
tenant  was  supplied  with  steam,  and  in  a  suit  for  damages 
the  tenant  was  allowed  to  prove  that  he  had  occupied  the 
premises  under  other  leases  from  the  same  landlord,  and 
had  used  the  steam  in  a  certain  manner  which  was  sup- 
plied to  him  by  means  of  the  pipes  which  the  landlord 
destroyed.  The  court  reaflSrraed  the  principle  announced 
in  the  Hadden  case,  nupra^  and  in  referring  to  and  apply- 
ing the  same  principle  in  eflfect  which  was  announced  in 
a  New  York  case,  say :  "  So  here  '  the  arrangements  openly 
existing'  at  the  date  of  this  agreement,  in  and  about  the 
premises  granted,  were  an  unobstructed  passage  of  the 
exhaust  steam  from  the  exhaust  pipe  of  the  engine,  through 
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another  pipe  fitted  with  a  stop-cock  furnished  by  the 
plaintiff,  to  a  steambox  in  which  plaintiff  then,  and  for 
some  months  before,  under  oral  and  written  leases  from 
the  defendant,  had  used,  and  was  then  using  for  steaming 
wood  to  soften  it  for  bending,  to  be  used  in  his  various 
manufactures,  and  which  was  indispensable  to  him  for  such 
purpose,  and  this  was  well  known  to  the  defendant.  He 
therefore  had  no  right,  after  this  agreement  was  made,  to 
change  materially  the  value  of  any  of  the  respective  parts 
of  this  property."  Counsel  for  appellee  claim  that  this 
case  has  no  application  here,  for  the  reason  that  steam  was  a 
part  of  the  thing  demised  by  the  lease,  and  exhaust  steam, 
the  matter  which  the  court  was  specially  considering,  passed 
under  the  term  appurtenances,  which  was  used  in  the  lease. 
We  cannot  yield  assent  to  this  view,  but  are  of  opinion  that 
the  case  is  important  as  reaffirming  the  principle  that  a  grant 
will  be  construed  according  to  the  condition  of  things 'as 
they  existed  at  the  time  it  was  made.  ' 

In  the  Piper  case,  supra^  the  Supreme  Court  reaffirmed 
the  principle  of  the  Hadden  case,  and  in  speaking  on  a 
question  of  the  construction  of  a  grant,  said :  "  The  ques- 
tion of  intention  must  be  settled  by  the  language  of  the 
deed,  and  all  the  attendant  circumstances  in  evidence,  and 
not  merely  by  the  letter  in  the  descriptive  part  of  the  deed." 

Similar  decisions  in  principle  are  found  in  a  number  of 
the  cases  cited,  and  in  the  Gans  case,  supra^  the  Supreme 
Court  of  New  York,  in  considering  whether  a  lease  of  cer- 
tain premises  "  to  be  used  as  a  bakery  "  included  the  right 
to  water  as  incidental  to  the  business  of  a  bakery,  it  being 
contended  that  the  permission  of  the  landlord  to  make  the 
water  connection  was  a  mere  license  which  he  had  a  right 
to  revoke  at  his  pleasure,  said  :  "  Leases,  like  other  agree- 
ments, are  to  be  construed  so  as  to  carry  out  the  intention 
of  the  parties.  When  premises  are  leased  for  an  expressed 
purpose,  everything  necessary  to  the  use  and  enjo^^nent  of 
the  demised  premises  for  such  expressed  purpose  must  be 
implied  where  it  is  not  expressed  in  the  lease,"  and  held 
that  water  being  necessary  and  incidental  to  the  use  of  the 
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premises  as  a  bakery,  the  landlord  having  consented  to  the 
water  connection  being  made  by  the  tenant  after  he  went 
into  possession,  the  landlord  would  be  enjoined  from  any 
interference  with  the  use  of  the  water  on  the  premises  for 
the  purpose  for  which  they  were  hired,  and  that  his  per- 
mission to  make  the  connection  was  not  a  mere  license 
which  he  could  revoke  at  pleasure,  but  was  an  appurtenance 
of  and  implied  in  the  lease  itself;  also  that,  if  it  were  a 
subject  of  license,  it  was  attached  to  a  grant  of  the  prop- 
erty, and  being  coupled  with  an  interest  could  not  be  re- 
voked during  the  existence  of  the  grant. 

In  the  Thropp  case,  the  New  Jersey  Court  of  Appeals,  in 
the  case  of  a  lease  of  certain  premises  which  bound  the 
lessor  to  furnish  necessary  power  for  the  lessee's  machin- 
ery, and  a  blast  was  necessary  to  his  forges,  which  had 
been  actually  supplied  under  a  former  lease  by  the  same 
landlord,  and  was  being  supplied  when  the  lease  in  ques- 
tion was  made,  it  was  stated  in  the  bill  that  the  blast  was 
part  of  the  power,  and  the  court,  in  this  regard,  say: 
"  However  that  may  be,  so  essential  an  incident  to  the  de- 
mised premises  may  well  have  been  regarded  by  the  par- 
ties as  constituting  part  of  them,  and  therefore  as  passing 
by  the  lease  accordingly.'- 

The  Court  of  Appeals  of  New  York  in  the  Spencer  case, 
supra^  had  under  consideration  a  conveyance  of  land  which 
contained  a  fish  pond  then  in  use,  with  visible  artificial  ap- 
pliances for  supplying  it  with  water  from  a  source  on  a 
portion  of  the  same  tract  retained  b}^  the  grantor,  which 
water  supply  was  essential  to  a  reasonable  use  and  enjoy- 
ment of  the  property  conveyed,  and  held  that  if  the  grantor 
after  making  the  conveyance,  destroyed  or  removed  the 
appliances  by  which  the  water  was  furnished  to  the  pond, 
he  could  be  compelled  to  restore  the  same  and  pay  damages- 
The  court  say:  "  When  the  owner  of  a  tract  of  land  con- 
veys a  distinct  part  of  it  to  another,  he  impliedly  grants 
all  those  apparent  and  visible  easements  which  at  the  time 
of  the  grant  were  in  use  by  the  owner  for  the  benefit  of 
the  part  so  granted,  and  which  are  essential  to  a  reason- 
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able  use  and  enjoyment  of  the  estate  conveyed.  The  rule 
is  not  limited  to  continuous  easements  or  to  the  case  where 
the  use  is  absolutely  necessary  to  the  enjoyment  of  the 
thing  granted." 

We  think  the  case  at  bar  is  clearly  within  the  principles 
announced  in  the  last  three  cases  referred  to.  The  use  of 
steam  was  essential  to  the  reasonable  use  and  enjoyment  of 
the  demised  premises,  although  it  may  not  have  been,  in  a 
strict  sense,  absolutely  necessary  to  such  enjoyment.  The 
appellant  had  consented  to  that  use  for  a  period  of  years, 
and  it  was  being  enjoyed  by  the  appellee  at  the  time  of 
making  the  second  lease.  This  was  an  apparent  and  visible 
use  so  far  as  the  parties  were  concerned.  We  think  she 
should  not  now  be  deprived  of  it. 

In  some  of  the  cases  cited,  to  which  we  have  not  spe- 
cifically referred,  views  which  conflict  with  the  decisions 
last  referred  to  are  expressed,  but  they  all  seem  to  hold,  in 
effect,  that  when  the  rights,  privileges  and  easements  in 
question  are  directly  necessary  to  the  proper  enjoyment  of 
the  granted  estate,  then  they  pass  by  implication,  or  as 
incident  or  appurtenant  to  the  estate  granted.  Moreover, 
they  each  have  special  facts  which  we  think  distinguish 
them  from  this  case. 

Great  stress  is  laid  by  appellant's  counsel  upon  the  claim 
that  the  steam  connection  in  question  was  the  result  of  a 
verbal  agreement  between  appellant  and  appellee  after  the 
first  lease  was  made,  which  was  founded  upon  a  separate 
and  distinct  consideration,  and  cannot  be  implied  or  in- 
jected into  the  second  lease.  It  is  true  that  the  steam  con- 
nection was  made  after  the  commencement  of  the  term 
under  the  first  lease,  and  there  seems  to  have  been  a 
separate  and  distinct  agreement  by  appellee  that  she  would 
clean  and  keep  clean  the  hallways  and  stairs  from  the 
second  floor  to  the  front  doorway  or  public  entrance  of  the 
building,  at  her  own  expense.  The  steam  was  furnished, 
apparently  under  this  arrangement,  during  the  term  of  the 
first  lease.  The  connection  existed,  the  steam  was  being 
furnished  by  appellant,  and  appellee  was  cleaning  the  hall- 
ways when  the  second  lease  was  made,  and  nothing  being 
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said  upon  the  subject  at  that  time,  we  are  of  the  opinion 
that,  under  the  cases  cited,  that  lease,  when  construed  in 
the  light  of  the  circumstances  then  existing,  granted  to  ap- 
pellee the  right  to  the  use  of  the  steam  without  further 
charge  or  expense  to  her  than  she  had  previously  under- 
taken. Such  was  the  intention  of  the  parties,  as  evidenced 
by  the  practical  construction  placed  upon  the  lease  by  them 
for  sixteen  months  of  the  term,  and  that  is  always  im- 
portant in  case  of  any  doubt  such  as  arises  here  by 
virtue  of  the  circumstances  existing  at  the  time  the  second 
lease  was  made.  It  is  always  allowable,  in  case  of  doubt, 
to  look  to  the  interpretation  of  the  parties  to  a  contract  in 
its  performance  in  order  to  ascertain  its  meaning.  Storey 
v.  Storey,  125  111.  613;  Work  v.  Welsh,  160  111.  468-74; 
Purcell  Co.  v.  Sage,  200  111.  342-6;  Curtis  v.  Hawley,  85 
111.  App.,  429-35,  and  cases  cited;  Dowiat  v.  People,  193 
111.  264-7;  Mueller  v.  University,  195  111.  236-55.  In  the 
Work  case  the  court  says:  "  Where  a  contract  or  agree- 
ment is  in  any  manner  indefinite  or  uncertain,  or  the 
parties  have  by  their  own  conduct  placed  a  construction 
upon  it  which  is  reasonable,  courts  will  adopt  such  construc- 
tion." In  the  Curtis  case  this  court  said:  "It  is  allow- 
able, always,  to  look  to  the  interpretation  the  contracting 
parties  place  on  their  agreement,  either  contemporane- 
ously or  in  its  performance,  for  assistance  in  ascertaining 
its  true  meaning." 

The  decree  is  in  our  opinion  without  error,  and  is  af- 
firmed. 

Affovmed. 


The  Dominion  Company  v.  W.  W.  Atwood. 
Gen.  Na  11,845. 

1.  Jurisdiction— «7^€n  question  of,  is  ujaived.  Where  a  motion  to 
suppress  a  deposition  has  been  made  and  continued  to  a  particular  term 
and  the  case  itself  is  called  for  trial  at  an  earlier  term,  all  objection  to 
the  jurisdiction  to  try  such  a  case  is  waived  by  proceeding  to  trial  with- 
out objection. 
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2.  Bill  op  excepi'IONS— ic/ien,  essential,  A  bill  of  exceptions  pre- 
serving an  exception  to  the  action  of  the  court  in  striking  out  a  portion 
of  a  particular  order  is  essential  to  a  review  of  such  action. 

8.  Finding  of  court — when,  cannot  be  reviewed  tipon  appeal.  An 
exception  to  the  court's  finding  on  the  issues  is  essential  to  a  considera- 
tion of  the  question  upon  appeal  as  to  the  sufficiency  of  the  evidence  to 
support  such  finding. 

4.  Questions  op  LAW-~w'7ien,  do  not  arise  upon  appeal.  No  ques- 
tions of  law  ai-e  presented  for  consideration  upon  appeal  where  the  case 
has  been  tried  before  a  court  without  a  jury  and  no  propositions  of  law 
have  been  submitted  to  the  trial  court. 

Action  of  assumpsit  upon  simple  contract.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1903.  Affirmed.  Opinion 
filed  June  9,  1904. 

W.  Knox  Havnes,  for  appellant. 

Elmer  II.  Adams,  for  appellee. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee  brought  assumpsit  to  recover  $800  from  appel- 
lant which  he  had  paid  to  the  latter  pursuant  to  the  terms 
of  a  contract  of  his  emp]03'ment  by  the  company  March 
19,  1902,  for  the  terra  of  one  year,  as  manacjer  of  its  sub- 
scription book  business  in  the  city  of  Brooklyn,  X.  Y.,  the 
claim  of  appellee  being  that  appellant  had  failed  to  per- 
form its  part  of  the  contract  by  opening  an  office  in  which 
he  was  to  conduct  the  business.  The  case  was  tried  before 
the  court,  without  a  jury,  upon  agreement  of  the  parties, 
and  resulted  in  a  finding  for  the  appellee  of  $800  and  judg- 
ment thereon,  from  which  this  appeal  is  taken. 

It  is  first  claimed  for  appellant  that  the  court  had  no 
jurisdiction  to  try  the  case,  for  the  reason  that  sixteen  days 
before  the  trial  the  plaintiff  moved  to  suppress  the  deposi- 
tion of  one  IloUoway,  which  motion  was  continued  for 
hearing  until  the  April  term  next  ensuing,  and  when  the 
cause  was  submitted  to  the  court  for  trial  the  same  order 
by  which  the  case  was  submitted  recites  that  the  cause  was 
continued.  Notwithstanding  these  orders,  the  appellant, 
without  objection,  proceeded  with  the  trial  of  the  cause  on 
the  first  day  of  April  following,  which  was  one  of  the  days 
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of  the  March  term  of  the  Superior  Court.  The  court 
clearly  had  jurisdiction  of  the  subject-matter,  and  appel- 
lant, by  proceeding  to  trial  without  objection,  waived  all 
question  of  the  court's  jurisdiction  of  the  parties  and  its 
right  to  try  the  cause  at  the  March  term.  Moreover,  since 
the  filing  of  the  record  in  this  case,  the  Superior  Court  has, 
as  appears  from  a  supplemental  transcript  of  record  filed 
in  this  court,  struck  out  that  part  of  its  order  continuing 
the  cause  to  the  April  terra.  No  bill  of  exceptions  pre- 
serving any  exception  to  this  action  of  the  court  has  been 
presented  to  this  court,  and  appellant  cannot  therefore  com- 
plain of  the  court's  action  in  that  regard. 

No  exception  to  the  court's  finding  of  the  issues  in  favor 
of  the  appellee  is  shown  b\'  the  bill  of  exceptions,  and  we 
cannot,  strictly  speaking,  consider  any  question  of  the  suf- 
ficiency of  the  evidence  to  support  the  court's  finding. 
Union  Ins,  Co.  v.  Crosby,  70  111.  A  pp.  129;  Stern  v.  Glatt- 
stein,  80  111.  App.  367,  and  cases  cited;  Ilenline  v.  Popejoy, 
101  III.  App.  153,  and  cases  cited. 

No  propositions  6f  law  were  submitted  to  the  trial  court 
by  either  party,  and  for  that  reason  we  are  precluded  from 
considering  any  question  of  law  which  affects  the  merits 
of  the  controversy  in  the  case.  No  other  question  is  pre- 
sented by  the  brief  and  argument  of  counsel. 

While  numerous  contentions  are  made  by  appellant's  coun- 
sel, they  all  go  to  the  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  and  judgmentof  the  court,  and 
therefore  the  ultimate  question,  there  being  no  conflict  in 
the  evidence  as  to  appellant's  failure  to  perform  the  contract, 
is  one  of  law,  which  we  cannot  consider,  because  no  proposi- 
tions of  law  were  presented  to  the  trial  court.  People  v. 
McCoy,  132  111.  138,  and  cases  cited;  City  of  Alton  v.  Fos- 
ter, 207  111.  150-6,  and  cases  cited.  We  deem  it  not  im- 
proper to  add  that  before  reaching  the  above  conclusions 
we  carefully  read  the  evidence  in  the  record,  and  are  of 
opinion  that  it  fully  sustains  the  finding  and  judgment  of 
the  court.  The  contention  u])on  the  merits  made  by  ap- 
pellant's counsel  is  in   brief  that  inasmuch  as  no  time  of 
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performance  of  appellee's  contract  of  employment  was  by 
its  terms  provided,  before  appellant  could  be  put  in  default 
it  should  appear  that  appellee  had  demanded  of  it  perform- 
ance of  the  contract  before  he  would  be  in  a  position  to 
rescind  it  and  sue  for  the  money  which  he  had  paid  as  one 
of  its  terms  at  the  time  it  was  executed.  It  is  true  the 
evidence  fails  to  show  that  appellee  made  any  such  demand 
of  performance,  but  we  think  it  clearly  established  by  the 
record  that  appellant  endeavored  to  put  oflf  and  delay  per- 
formance on  its  part  by  different  devices  and  excuses,  and 
did  not  manifest  a  disposition  to  comply  with  its  part  of 
the  contract  and  carry  it  out  according  to  its  true  intent 
and  meaning. 

For  the  reason,  however,  that  we  are  precluded  from  con- 
sidering any  question  upon  the  sufficiency  of  the  evidence 
to  support  the  finding  and  judgment  because  of  the  state 
of  the  record,  the  judgment  is  affirmed. 

Affirmed, 


Rush  E,  Evans  and  Lillie  K.  Evans  v.  American  Straw- 
board  Company,  a  corporation, 

Gen.  No.  11,353. 

1.  Restraint  op  trade— ir/ien  agreement  is  in.  An  agreement  en- 
tered into  for  the  purpose  of  fixing  and  regulating  the  price  of  a  particu- 
lar commodity,  and  for  the  purpose  of  limiting  its  production  in 
Illinois,  is  illegal  as  in  restraint  of  trade. 

2.  Foreclosure  suit— if/ici^  flroocide/en.9c  to.  Where  the  considera- 
tion of  a  note  secured  by  a  trust  deerl  sought  to  be  foreclosed,  arose  by 
reason  of  an  illegal  combination  agreement,  foreclosure  will  be  denied; 
and  this,  notwithstanding  only  part  of  such  consideration  may  have 
had  such  Illegal  origin. 

Foreclosure  proceeding.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jbssb  Holdom,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1903.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  June  9,  1904. 

Statement  by  the  Court.  December  7,  1901,  the  appel- 
lee filed  its  bill  to  foreclose  a  trust  deed  made  by  the  appel 
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lants  to  secure  a  promissory  note  of  the  appellant.  Rush  E. 
Evans,  dated  July  1,  1898,  for  $4,000,  bearing  interest  at 
six  per  cent,  and  conveying  real  estate  in  Cook  county, 
Illinois.  The  appellants  answered,  and  subsequently  filed 
a  cross-bill,  which  they  withdrew,  and  amended  their 
answer,  which,  in  substance,  alleges  that  the  indebtedness 
for  which  the  note  and  trust  deed  was  given  was  invalid 
and  resulted  from  an  illegal  agreement  or  combination  of 
certain  persons  and  corporations,  including  the  appellee, 
to  illegally  fix  and  regulate  the  price  of  strawboard  in  the 
United  States,  and  to  illegally  limit  and  curtail  the  amount 
thereof  produced  and  manufactured  in  Illinois  and  else- 
where, setting  out  the  details  of  such  illegal  agreement  and 
combination;  also  that  said  note  and  trust  deed  were  exe- 
cuted and  delivered  to  appellee  without  any  good  and 
sufficient  consideration,  and  without  any  consideration 
whatever.  After  replication  the  cause  was  referred  to  a 
master  to  take  proof  and  report  his  conclusions,^  which  was 
done,  and  the  master  reported,  in  substance,  as  follows : 

The  Standard  Strawboard  Company  was  formed  for  an 
illegal  purpose,  under  the  Illinois  law;  that  the  defendant. 
Rush  E.Evans, as  the  representative  of  tl>e  Consumers'  Paper 
Company,  entered  into  an  alleged  combination  with  said 
Standard  Strawboard  Company;  that  after  this  company 
went  out  of  business  the  ofiicers  and  the  defendant,  Evans, 
arrived  at  an  amount,  which  it  was  agreed  Evans,  as  an 
agent  of  the  Standard  Company,  should  pay  the  said  com- 
pany as  a  balance  due  it.  Evans  testifies  that  of  this 
amount  about  $9,000  was  fictitious,  arising  from  book- 
keeping, and  not  being  money  that  had  come  intoliis  hands 
as  such  agent;  that  he  paid  all  of  the  balance  agreed  on 
except  $4r,000  represented  by  the  paper  sued  on.  If  this 
sum  represented  a  balance  of  money  remaining  in  Evans' 
hands  as  agent,  the  debt  would  be  a  valid  one  and  the  bill 
would  lie.  Evans'  evidence  that  this  balance  represented 
book-keeping  and  not  a  honajide  sum  of  money  is  not  con- 
tradicted, and  notwithstanding  the  fact  that  Evans  and  the 
Standard  Company  agreed  on  a  balance,  of  which  this  was 
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a  part,  the  master  finds  that  there  was  not  consideration, 
in  fact,  for  the  note,  and  it  would  be  invalid  in  the  hands 
of  the  Standard  Company.  Therefore,  the  complainant 
must  show  that  it  obtained  the  note  sued  on  bona  fide  and 
for  a  valuable  consideration,  and  no  such  showing  has  been 
made.  Evans,  without  protest  or  objection,  made  the  note 
and  trust  deed  sued  on  direct  to  the  complainant  at  some 
time  after  he  made  a  previous  paper  to  the  Standard  Com- 
pany, evidencing  the  same  sum  of  $4,000,  but  no  evidence  is 
shown  of  any  valid  consideration  passing  from  the  complain- 
ant for  the  transfer  of  such  previous  paper,  and  such  show- 
ing must  have  been  made  to  enable  complainant  to  maintain 
its  bill.  Evans  paid  interest  on  the  note  until  its  maturity 
without  objection,  and  this  dela}'^  in  making  objection  would 
be  such  laches  as  would  prevent  his  setting  up  such  defense 
if  it  were  shown  that  complainant  was  injured  or  lost  any 
rights  by  such  conduct  of  the  defendant,  but  no  showing 
of  any  such  loss  or  injury  is  made.  Recommends  that  the 
bill  be  dismissed  for  want  of  equity. 

On  a  hearing  before  the  chancellor  exceptions  to  the  re- 
port, in  so  far  as  it  found  that  the  indebtedness  was  ficti- 
tious and  not  for  money  that  had  come  into  Evans'  hands 
as  agent  of  appellee,  that  there  was  no  valid  consideration 
for  the  note,  and  that  Evans  was  not  indebted  to  the  ap- 
pellee, were  sustained,  and  a  decree  of  foreclosure  rendered 
in  the  usual  form,  finding,  among  other  things,  that  there 
was  a  valid  consideration  for  the  note  and  that  Evans  in 
August,  1 897,  was  indebted  to  the  Standard  Strawboard  Com- 
pany in  the  sum  of  $4,000,  being  a  balance  of  money  in  his 
hands  as  agent  of  that  company,  which  indebtedness  in  the 
month  of  January,  189S,  that  company,  for  a  valid  consid- 
eration, transferred  and  assigned  to  the  appellee.  From 
this  decree  the  appeal  herein  is  prosecuted. 

Clarence  A.  Burley  and  William  H.  McSurely,  for 
appellants. 

Oscar  P.  Bonney  and  William  H.  Hally,  for  appellee. 
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Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

That  the  appellee,  through  its  agents  and  representa- 
tives, entered  into,  with  appellant,  Rush  E.  Evans,  and 
others,  an  illegal  agreement  for  the  purpose  of  curtailing 
and  limiting  the  production  of  strawboard  in  the  United 
States,  and  to  fix  and  regulate  the  price  thereof  in  Illinois 
and  elsewhere,  is  clearly  established  by  the  evidence  in  the 
record.  The  general  scheme  was,  in  substance,  as  follows : 
To  form  a  corporation  under  the  laws  of  New  Jersey,  to 
be  called  the  Standard  Strawboard  Company,  in  which  the 
different  persons  and  corporations  in  the  United  States  en- 
gaged in  the  manufacture  of  strawboard  should  take  ^ock, 
which  was  to  be  apportioned  among  the  different  stock- 
holders  in  proportion  to  the  daily  production  of  each 
strawboard  mill  or  manufactory  represented.  The  said 
Standard  Strawboard  Company  was  to  enter  into  contracts 
with  the  several  mills  holding  its  stock,  by  which  the  com- 
pany agreed  to  purchase  the  entire  product  of  such  mills  at 
the  cost  price  of  production  of  strawboard,  which  was  to 
be  between  $15  and  $17  per  ton,  depending  upon  the  style. 
The  Standard  Company  was  to  maintain  a  central  office  in 
New  York  City,  open  accounts  with  each  mill  and  give  it 
credit  upon  the  company's  books  to  the  amount  of  the  mill's 
daily  production  at  said  contract  price.  Certain  persons  to 
represent  the  diflferent  mills  were  to  be  appointed  as  ''deal- 
ers," and  each  -mill's  production  of  strawboard  which  was 
to  be  credited  to  it  upon  the  company's  books  was  also  to 
be  charged  to  the  "dealer"  representing  that  mill,  at  an 
arbitrary  price  fixed  by  the  Standard  Company,  which  was 
the  selling  price  to  the  trade.  Each  mill  was  to  manufact- 
ure the  goods  and  ship  them  directly  to  the  customer, 
who  would  remit  the  gelling  price  either  to  the  mill  or 
to  the  "dealer,"  who  in  turn  would  remit  to  the  Standard 
Company.  Another  part  of  the  scheme  was  to  curtail 
the  production  of  strawboard  by  what  is  called  by  the 
witnesses  "leasing  down"  such  mills,  that  is  binding  them, 
for  a  consideration,  not  to  produce  strawboard.  This  part 
of  the  scheme  is,  however,  not  important  in  this  case.  The 
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purpose  of  having  a  "dealer"  to  represent  each  mill  was  to 
conceal  from  the  public  the  real  transactions  between  the 
several  mills  and  the  Standard  Company,  which  was  in 
effect  to  credit  each  mill  with  the  cost  of  the  production  of 
strawboard  manufactured  by  it  as  though  it  were  a  sale  to 
the  Standard  Company,  and  then  charge  each  mill  with 
the  same  production  at  the  price  for  which  it  was  sold  to 
the  real  customer,  the  difference  between  the  credits  and 
charges,  after  the  payment  of  expenses  of  the  business  of 
the  Standard  Company,  being  the  profits  which  were  to  be 
distributed  between  the  diflferent  stockholders  of  that  com- 
pany. The  business  of  the  Standard  Company  (which  was 
organized  under  the  laws  of  New  Jersey  as  agreed)  and  its 
different  stockholders,  including  the  appellee,  which  was 
the  largest  stockholder,  and  the  Consumers  Paper  Com- 
pany, a  corporation  of  Muncie,  Indiana,  another  stock- 
holder, of  which  said  Rush  E.  Evans  was  president,  was 
conducted  according  to  the  general  scheme  above  stated 
from  the  month  of  August,  1895,  until  about  January  1, 
1898,  when  the  Standard  Company  ceased  doing  business. 
As  a  result  of  this  agreement  the  daily  production  of  straw- 
board  in  the  mills  of  the  country  was  reduced  about  two 
hundred  tons.  All  strawboard  manufactured  by  the  Con- 
sumers Paper  Company  during  this  period  was  credited  to- 
it  on  the  books  of  the  Standard  Company  at  a  price  cover- 
ing the  cost  of  production,  and  at  the  same  time  was 
charged  to  Rush  E.  Evans,  who  was  selected  by  the  two 
corporations  to  act  as  the  representative  of  the  Consumers 
Paper  Company  and  as  "  dealer,"  at  an  arbitrary  price, 
which  was  fixed  by  the  Standard  Company  and  was  the 
price  at  which  the  goods  were  sold.  Evans,  on  the  13th 
of  August,  1895,  entered  into  an  agreement  in  writing  with 
the  Standard  Company,  by  which  that  company  agreed  to 
give  him  the  exclusive  sale  of  strawboard  manufactured  by 
the  Consumers  Company,  and  allow  him  the  regular  trade 
discounts  allowed  to  other  "  dealers"  of  the  Standard  Com- 
pany, upon  certain  conditions  specified  in  the  agreement, 
among  which  was  that  he  would  not  sell  strawboard  at  less 
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than  the  price  list,, terms  and  regulations  which  might  be 
established  from  time  to  time  by  the  Standard  Company. 
This  written  agreement,  however,  was  but  a  mere  form  to 
conceal  the  real  dealings  between  the  two  corporations, 
as  above  stated.  Evans  was  tlie  representative  of  the  Con- 
sumers Company,  and  in  all  his  transactions  as  '*  dealer," 
while  in  form  he  was  agent  of  the  Standard  Company, 
he  was  really  acting  for  the  former  company — was  but  a 
"dummy"  used  by  the  two  corporations  and  the  different 
stockholders  of  the  Standard  Company  in  order  to  carry 
out  their  scheme  as  above  outlined.  It  is  true  the  evidence 
shows,  that  while  acting  in  this  capacity,  Evans  received 
certain  moneys  for  strawboard  sold  either  by  him  or  the 
Consumers  Company,  but  all  moneys  collected  by  him  or 
the  Consumers  Company  in  this  way  were  accounted  for 
and  turned  over  to  the  Standard  Company.  Previous  to 
the  formation  of  said  agreement  between  the  Standard 
Company,  its  stockholders  and  Evans,  the  Consumers  Com- 
pany had  entered  into  various  sales  contracts  by  which  it 
had  undertaken  to  manufacture  and  sell  strawboard  to  the 
amount  of  about  1,500  tons,  for  periods  extending  as  much 
as  one  year  thereafter,  at  prices  ranging  from  $17  to  $18 
p:5rton.  As  a  result  of  the  said  combination  agreement, 
and  soon  after  it  was  made,  the  Standard  Company  ad- 
vanced the  price  of  strawboard  practically  $10  per  ton,  and 
in  some  instances  during  the  years  1895  and  1896  it  was 
sold  at  from  $27.50  to  $32.50  per  ton.  The  Consumers 
Company  had  to  carry  out  all  its  contracts  above  referred 
to  at  the  contract  prices,  and  billed  the  goods  furnished  to 
its  customers  under  these  contracts  at  the  contract  prices, 
though  the  same  goods  were  credited  to  the  Consumers 
Company  on  the  books  of  the  Standard  Company  at  the 
cost  of  their  manufacture,  and  were  charged  to  Evans  at 
the  regular  market  price  fixed  by  the  Standard  Company, 
at  which  like  strawboard  was  sold  by  the  Consumers  Com- 
pany and  the  other  stockholders  of  the  Standard  Company 
to  th^  general  trade.  The  ditference  between  the  contract 
prices  under  these  contracts  and  the  market  prices  fixed  by 
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the  Standard  Company  and  charged  to  Evans  was  a  loss 
which  had  to  be  borne  by  the  Consumers  Company, 
under  the  combination  agreement.  These  losses  to  the 
Consumers  Company  amounted  to  about  $9,000,  and  under 
the  Standard  Company's  system  of  book-keeping  were  all 
charged  to  Evans,  though  he  received  nothing  for  the 
amounts  for  which  he  was  so  charged. 

The  account  of  Evans  on  the  books  of  the  Standard  Com- 
pany in  the  latter  part  of  1897,  kept  as  above  stated,  showed 
that  ho  was  indebted  to  that  company  about  the  sum  of 
$12,000  to  $15,000,  which  this  company  insisted  that  he 
should  pay.  Representatives  of  the  company  had  negotia- 
tions with  Evans  regarding  it  and  the  stock  which  the 
Consumers  Company  at  that  time  held  in  Evans'  name  in 
the  Standard  Company,  which  resulted  in  an  agreement 
that  the  Consumers  Company  and  Evans  should  get  fifty 
cents  on  the  dollar  for  the  stock,  and  would  pay  this  bal- 
ance as  they  made  collections.  They  afterwards  collected 
moneys  and  remitted  the  same  to  the  Standard  Com  pan}', 
so  that  the  balance  of  Evans'  account  on  that  company's 
books  was  reduced  to  $4,000.  The  Standard  Company, 
thrdligh  its  representative,  some  time  after  this  balance 
had  been  reduced  to  $4,000,  insisted  that  it  should  be  paid 
by  Evans,  and  threatened  to  bring  suit  against  him  unless 
it  was  paid  or  settled.  Evans  finally  acknowledged  in 
writing  this  balance  to  be  due  from  him  to  the  Standard 
(/ompany,  and  delivered  the  writing  to  its  representative. 
Thereafter  this  alleged  indebtedness  was  transferred  to 
the  appellee  by  the  Standard  Company  in  payment  of  a 
claim  of  the  former  against  the  latter,  and  the  appellee, 
through  its  president,  called  upon  Evans  to  pay  the  bal- 
ance to  it.  Evans  asked  indulgence,  claiming  that  he  was 
financially  embarrassed,  but  finally  agreed  with  appellee's 
president,  in  settlement  of  the  claim,  to  give  the  note  and 
trust  deed  in  question,  which  was  done.  The  appellee  was 
the  principal  stockholder  of  the  Standard  Company,  and 
*through  its  officers  and  representatives  knew  all  abo.ut  the 
combination  agreement  between   the  Standard  Company, 
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the  Consumers  Company  and  Evans,  and  is  chargeable,  as 
a  stockholder  in  that  company,  with  every  detail  relating 
thereto.  The  fact  that  Evans  was  the  mere  representative 
of  the  Consumers  Company  and  the  manner  in  which  he 
was  charged  upon  the  books  of  the  Standard  Company 
with  the  goods  manufactured  and  sold  by  the  Consumers 
Company,  being  a  part  and  parcel  of  the  said  combination 
agreement,  was  known  to  the  appellee.  No  money  repre- 
senting the  amount  of  the  note  in  question  belonging  to 
the  Standard  Company  ever  came  to  the  hands  of  Evans  as 
its  agent,  since,  as  we  have  seen,  the  losses  of  the  Consum- 
ers Company  on  its  old  contracts  amounted  to  $9,000  more 
than  the  money  which  came  to  the  hands  of  Evans  as  the 
agent  of  the  Standard  Company.  There  was,  therefore, 
no  consideration  whatever  for  the  note  in  question,  and  the 
sole  basis  of  the  alleged  indebtedness  of  Evans  to  the  Stand- 
ard Company  was  the  said  combination  agreement.  This 
agreement  is  clearly  one  in  restraint  of  trade  and  illegal, 
because  it  was  entered  into  for  the  purpose  of  fixing  and 
regulating  the  price  of  strawboard  and  limiting  its  produc- 
tion in  Illinois.  Chicago,  etc..  Coal  Co.  v.  People,  ante^ 
p.  75,  and  cases  cited;  Craft  v.  McConoughy,  79  111.  340-9; 
Bishop  V.  Am.  Pres.  Co.,  157  111.  284-319;  and  Harding  v. 
Glucose  Co.,  1S2  111.  551-615.  It  follows,  in  our  opinion, 
that  the  learned  chancellor  erred  in  rendering  the  decree  in 
question.  The  master's  report  is,  we  think,  in  the  main 
clearly  sustained  by  the  evidence,  and  his  conclusions  based 
thereon  are  correct.  It  is  contended  by  appellee's  counsel 
that  conceding  the  transactions  between  Evans  and  the 
Standard  Company  were  illegal,  and  it  is  not  claimed  by 
appellee's  counsel  that  they  were  not  illegal,  that  fact  can- 
not avail  appellants  as  a  defense  in  this  case,  because  they 
say  the  aid  of  the  illegal  transactions  is  not  necessary  to 
establish  appellee's  case.  It  is  true  that  appellee  by  the 
introduction  of  its  note  and  trust  deed  securing  the  same 
made  a  prima  facie  case,  which  it  was  necessary  for  appel- 
lants to  overcome  before  they  would  be  entitled  to  a  decree. 
This  wo  think  was  done  by  the  evidence,  which  establishes 
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the  facts  to  which  we  have  referred.     This  evidence  is  in 
no  way  met  by  any  proof  on  the  part  of  appellee. 

It  is  also  claimed  that  the  note  and  trust  deed  in  ques- 
tion is  founded  upon  a  new  and  separate  consideration  in 
no  way  tainted  by  the  illegal  combination  agreement. 
This  contention  has  no  biisis  in  the  evidence  outside  of  the 
yrima  facie  case  made  by  appellee  by  the  production  of 
the  note  and  trust  deed,  which  is  fully  overcome  by  the 
facts  above  referred  to. 

A  further  claim  is  made  that  the  note  and  trust  deed 
were  given  for  an  amount  agreed  upon  between  Evans  and 
the  Standanl  Company  in  an  accounting  between  them  of 
their  differences,  which  settlement  it  is  said  was  without 
fraud  and  binding  upon  them.  This  contention  cannot,  in 
our  opinion,  be  sustained,  for  the  reason  that  appellee  is 
chargeable  with  notice  of  all  the  transactions  growing  out 
of  the  illegal  agreement,  and  the  evidence  is  clear  that  all 
money  of  the  Standard  Company  which  came  to  Evans  as 
its  "dealer,"  or  to  the  Consumers  Company,  was  accounted 
for  and  turned  over  to  the  Standard  Company,  thus  leaving 
the  sole  and  only  consideration  of  the  note  and  trust  deed 
to  rest  upon  Evans'  promise,  based  upon  an  alleged  debt, 
growing  out  of  the  terms  of  the  illegal  agreement.  That 
being  the  sole  basis  of  appellee's  claim,  a  court  of  equit}' 
will  not  grant  relief.  Moreover,  there  can  be  no  question 
under  the  evidence  but  that  the  alleged  balance  agreed  upon 
between  the  Standard  Company  and  Evans  was  in  part,  at 
least,  based  on  the  illegal  agreement,  and  that  is  sulBcient 
to  preclude  any  recovery  based  thereon.  The  illegal  part 
cannot  be  separated  from  the  legal,  if  any,  so  as  to  make  it 
a  basis  for  a  valid  contract.  Ilenderso,n  v.  Palmer,  71  111. 
579;  Ilamsay  v.  Whitbeck,  1S3  III.  55O-0-I-,  and  cases  cited. 

It  is  also  said  that  the  appellee  has,  by  the  conduct  of 
Evans,  been  misled  to  its  injury,  but  we  can  find  no  basis 
in  the  evidence  for  any  such  claim. 

The  decree  of  the  Superior  Court  is  reversed  and  the 
cause  remanded,  and  that  court  is  directed  to  enter  a  decree 
dismissing  the  complainant's  bill  for  want  of  ecjuity. 

lieverised  and  rcmaiuhd  with  dircrtio?iS. 
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Schlesinger  &  Mayer  v.  Emma  8chenuemann« 
Ken.  No.  11,178, 

1.  Opinion  evidence— tt^/ien,  incompetent.  It  is  erroneous  to  permit 
a  witness  to  give  his  opinion  'as  to  the  weight,  sufficiency  of  material 
used  in,  and  the  strength  of  clips,  where  such  witness  did  not  claim  to 
have  any  special  knowledge  of  such  mattera  nor  to  have  made  any  par- 
ticular examination  of  such  clips. 

2.  Collateral  matters — when  evidence  of,  incompetent.  Where 
an  attempt  is  made  to  show  that  certain  patented  clips  were  liable  to 
break  frequently  in  ordinary  use,  to  such  an  extent  as  to  make  tlieni 
unsafe,  and  evidence  is  offered  that  these  breaks  had  been  so  frequent 
before  the  accident  in  the  particular  case  as  to  constitute  notice  to  the 
defendant  and  make  the  continued  use  of  such  patented  clips  negli- 
gence, such  breaks  must  affirmatively  appear  by  such  evidence  to  have 
occurred  before  the  accident  in  suit. 

3.  Right  op  recovery— M'7ie7i  instruction  upon,  is  erroneous.  An 
instruction  which  tells  the  jury  that  they  siiould  find  the  defendant 
guilty  if  they  believe  inter  alia  "that  the  defendant  was  negligent  in 
manner  and  form  and  under  the  circumstances  as  charged  in  the  dec- 
laration," is  erroneous,  where  it  is  admitted  that  there  was  no  evidence 
tending  to  sustain  certain  counts  of  the  declaration,  and  where  the  de- 
fendant had  asked  and  the  court  had  refused  instructions  directing  the 
jury  to  disregard  such  counts. 

Action  on  the  case  for  personal  injuries.     Appeal  from  the  Superior  ' 
Court  of  Ck)ok  County;  the  Hon.  Russell  P.  Goodwin,  Judge,  press- 
ing.    Heard  in  the   Branch  Appellate  Court  at  the   March  term,  1903. 
Revei-sed  and  remanded.     Opinion  filed  June  17,  1904. 

Statement  by  the  Court.  Appellee  recovered  a  judg- 
ment ao:ain8t  appellant  in  an  action  for  personal  injuries 
from  which  judgment  this  appeal  is  taken. 

Appellee,  a  young  woman  about  nineteen  years  of  age, 
was  crossing  Pacific  avenue,  Chicago,  a  little  after  six 
o'clock  in  the  evening  of  July  2,  1900.  When  on  the  cross- 
walk and  about  the  middle  of  the  street  waiting  for  a 
passing  wagon  to  get  out  of  the  way,  a  horse  with  a  pair 
of  wagon  shafts  attached  came  running  from  the  south  and 
knocked  appellee  down,  inflicting  the  injuries  complained 
of.  The  horse  had  broken  away  from  one  of  appellant's 
delivery  wagons  about  half  a  block  from  the  place  where 
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appellee  was  injured.  It  appears  that  one  of  the  "  clips" 
or  couplings  by  which  the  shafts  were  attached  to  the 
wagon  had  broken,  thus  releasing  the  other  clip  and  allow- 
in:^  tlie  shafts  to  fall  against  the  horse's  heels.  The  latter 
broke  away  from  his  driver  who  was,  it  is  said,  pulled  oflf 
the  wagon  and  thrown  upon  his  knees.  The  clip,  a  part  of 
which  gave  way,  is  known  as  the  ''Bradley  Patent  Clip," 
The  wagon  it  is  said  weighed  about  800  pounds,  and  was 
the  lightest  of  thirty-seven  delivery  wagons  used  by  appel- 
lant in  its  business.  Its  load  is  said  to  have  weighed  about 
sjventy-five  pounds. 

Lackner,  Butz  &  Miller  and  C.  E.  Heckler,  for  appel- 
lant. 

Gemmill  &  Foell,  for  appellee. 

Mr.  Presiding  Jdstick  Freeman  delivered  the  opinion  of 
the  court. 

The  grounds  upon  which  appellee  bases  her  claim  to  re- 
cover are,  first,  that  the  clip  or  coupling  was  too  weak  atid 
light  for  the  purpose  for  which  it  was  used  by  appellant, 
and  that  the  latter  was  negligent  in  so  using  it;  second, 
tiuit  the  driver  was  negligent  in  not  properly  controlling 
his  horse.  In  support  of  the  first  of  these  contentions 
appellee  introduced  evidence  tending  to  show  that  clips  on 
another  of  appellant's  wagons  weighing,  however,  more 
than  the  one  connected  with  this  accident,  had  broken 
seven  times  in  seven  months.  This  testimony  is  expressly 
contradicted  by  witnesses  for  appellant,  who  had  charge  of 
keeping  appellant's  wagons  in  repair,  who  state  that  instead 
of  seven,  that  wagon  had  only  one  clip  replaced  since  the 
time  it  was  originally  equipped  with  such  device.  A^iother 
of  appellant's  former  employees,  who  for  two  years  was 
also  driver  of  a  wagon  heavier  than  that  here  in  contro- 
versy, testified  that  on  one  occasion,  but  when  does  not 
a])pear,  one  of  the  clips  had  broken  while  he  was  driving. 
On  the  other  hand  appellant  introduced  considerable  testi- 
mony of  those  who  had  driven  its  delivery  wagons  equipped 
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with  the  same  clips  for  a  number  of  years,  without  any 
break  or  other  trouble  with  them;  and  the  testimony  of  a 
number  of  carriage  and  wagon  manufacturers  was  also 
introduced  whose  evidence  is  uncontradicted  and  tended  to 
show  that  the  Bradley  Clip  is  in  general  use,  is  considered 
suitable  and  safe  for  wagons  such  as  are  used  by  appellant, 
and  that  while  it  sometimes  breaks,  the  old  style  of  clip 
frequently  broke. 

Appellant  urges  that  the  trial  court  erred  in  the  admis- 
sion of  incompetent  evidence  and  that  these  errors  are 
such  as  to  make  it  the  duty  of  this  court  to  set  aside  the 
judgment.  The  witness  who  testified  that  seven  of  the 
clips  had  broken  in  seven  months  on  a  wagon  in  his  charge, 
was  allowed  over  objection  to  give  his  opinion  as  an  expert 
that  these  clips  were  not  heavy  enough  to  stand  the  work 
required  of  them.  His  qualification  as  an  expert  was  such 
as  resulted  from  having  driven  for  seven  or  eight  years  one 
of  appellant's  delivery  wagons  heavier  than  the  one  con- 
nected with  the  accident,  and  equipped  with  the  Bradley 
Clip.  We  are  compelled  to  agree  with  the  contention  that 
it  was  erroneous  to  allow  the  witness  to  give  his  opinion  as 
to  the  weight,  sufficiency  of  material  used  in  and  strength 
of  the  clips,  and  that  the  objection  and  subsequent  motion 
to  strike  out  the  answer  were  sufficiently  specific.  Tlio 
witness  does  not  claim  to  have  had  any  special  knowledge 
of  the  strength  of  the  material,  nor  to  have  made  any 
special  examination  of  the  clips.  His  opinion  was  entitled 
to  no  more  weight  than  that  of  any  other  man.  It  was 
solely  based  on  the  alleged  fact  that  the  clips  had  broken 
a  number  of  times  while  in  use.  It  was  the  province  of  the 
jury  to  say  what  conclusion  should  be  drawn  from  the 
facts  in  evidence,  and  the  opinion  of  the  witness  was  en- 
tirely irrelevant  and  immaterial.  If  the  jury  believed  from 
all  the  evidence  that  the  clips  were  under  ordinary  condi- 
tions constantly  liable  to  break  and  hence  unsafe,  tliey 
were  at  liberty  to  form  their  own  conclusions.  If,  on  the 
other  hand,  they  believed  from  all  the  evidence  that  these 
appliances  Were  in  common  and  satisfactory  use,  as  reason- 
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ablj^  safe  as  other  devices  for  the  purpose  and  an  improvc- 
naent  on  other  devices,  they  were  entitled  to  form  their 
opinions  unbiased  by  the  opinion  of  a  witness  called  to 
testify  in  behalf  of  one  party  to  the  suit.  See  Hellyer  v. 
The  People,  186  111.  550-558.  It  is  to  be  borne  in  min<l 
that  the  purpose  of  appellee's  evidence  in  reference  to  the 
clip  was  to  show  that  it  was  liable  to  break  frequently  in 
ordinary  use  to  such  an  extent  as  to  make  it  unsafe,  and 
that  these  breaks  had  been  so  frequent  before  the  accident 
in  this  case  as  to  constitute  notice  to  appellant  and  make 
its  continued  use  negligence  for  which  appellant  was  liable 
to  appellee.  Evidence  of  breaks  occurring  after  the  acci- 
dent in  controversy  was  therefore  clearly  inadmissible, 
and  hence  it  was  error  to  admit  the  testimony  of  the  wit- 
ness Dohn  over  appellant's  objection,  it  not  appearing 
whether  the  break  to  which  he  testified  occurred  before  or 
after  the  accident  to  appellee.  There  is  other  testimony 
in  the  record  of  the  same  nature  given  over  appellant's  ob- 
jection, which  we  need  not  take  time  and  space  specifically 
to  point  out,  but  which  we  think  should  not  have  been 
admitted.     Howe  v.  Medaris,  183  I11..2SS-295. 

The  fourth  instruction  given  for  appellee  told  the  jury 
that  they  should  find  appellant  guilty  if  they  believed  inter 
alia  "  that  the  defendant  was  negligent  in  manner  and 
form  and  under  the  circumstances  as  charged  in  the  dec- 
laration." It  is  admitted  that  there  was  no  evidence 
tending  to  sustain  the  second  and  third  counts  of  the  dec- 
laration, which  charged,  one,  that  appellant's  wagon  was 
negligently  placed  in  charge  of  a  driver  whom  it  knew  or 
in  the  exercise  of  reasonable  care  might  have  known  to  be 
inexperienced,  incompetent,  careless  and  reckless;  and  the 
other,  that  appellant  knowingly  used  a  horse  which  was 
wild,  unruly  and  fractious,  dangerous  and  vicious.  Appel- 
lant offered  two  instructions  to  the  effect  that  the  plaintiff 
had  failed  to  prove  the  negligence  charged  in  those  two 
counts,  which  the  court  refused.  By  the  fourth  instruction 
the  court  submitted  to  the  jury  the  question  whether  appel- 
lant was  guilty  in  manner  and  form  "  as  charged  in  the  dec- 
laration," including  the  two  counts  in  question,  which  there 
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wai  no  evidence  tending  to  support;  yet  it  refused  so  to  in- 
struct the  jury,  and  refused  also  the  eleventh  instruction  re- 
quested by  appellant,  to  the  eflfect  that  there  was  no  evidence 
that  the  horse  which  ran  away  was  unsafe.  We  regard  the 
refusal  of  these  instructions  in  connection  with  the  fourth 
instruction  given  for  appellee  as  erroneous  and  prejudicial 
to  appellant.  The  case  is  of  a  character  requiring  accurate 
instructions.  Appellant  was  not  guilty  in  manner  and 
form  as  charged  in  the  declaration.  The  jury  under  the 
evidence  had  no  right  to  so  find,  and  should  have  been  so 
told.     See  N.  C.  St.  Ey.  v.  Polkey,  203  111.  225-231. 

Other  questions  are  presented  in  the  briefs,  but  as  the 
case  must  be  retri/sd  we  deem  it  unnecessary  to  extend 
this  opinion  by  further  comment.  The  judgment  must  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


E.  P.  Peacock  v.  Iron  and  Steel  Publishing  Company. 
Gen.  No.  11,184. 

1.  Res  adjudicata— rw/g  o/.  The  rule  is  that  where  the  parties  and 
the  subject-matter  of  the  litigation  are  the  same,  aU  matters  that  could 
have  been,  as  well  as  all  raatters  that  actually  were,  put  in  issue  and  de- 
termined in  a  former  suit,  are  presumed  to  have  been  so  put  in  issue 
and  as  to  them  the  rule  of  res  adjudicata  applies. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Joseph  E.  Gary,  Jqdge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1908.  Reversed  and  re- 
manded.   Opinion  filed  June  17,  1904. 

George  W.  Manierrb,  for  appellant;  Delbert  A.  Clith- 
ERo,  of  counsel. 

Charles  Daniels  and  Sumner  C.  Palmer,  for  appellee. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

This  is  an  action  to  recover  installments  alleged  to  be  due 
upon  an  advertising  contract     Upon  the  conclusion  of  all 
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the  evidence  the  court  gave  a  peremptory  instruction  di- 
recting the  jury  to  find  the  issues  for  the  plaintiff  and  assess 
the  plaintiff's  damages  at  the  sum  of  §255.  Judgment  was 
rendered  accordingly,  from  which  the  defendant  appeals. 

The  contract  in  controversy  provided  for  payment  of  an 
agreed  sum  for  an  advertisement  "until  forbid  and  until 
ordered  discontinued."     It  was  signed  "E.  P.  Peacock,  F. 

E.  P.,"  the  initials  being  placed  under  the  preceding  name. 
In  the  course  of  the  trial  F.  £.  Peacock,  whose  initials  cor- 
respond with  those  appended  to  the  signature  of  the  con- 
tract, was  called  as  a  witness  in  behalf  of  appellant.  He  tes- 
tified that  he  is  "the  son  of  the  defendant  in  this  case  and 
employed  with  him;"  that  at  a  justice  court  he  had  a  conver- 
sation with  Charles  French,  appelleet's  representative,  after 
a  trial  at  which  appellee  recovered  a  judgment  on  the  same 
contract  for  installments  claimed  to  be  due  on  account  of 
publications  of  the  advertisement  prior  to  that  time.  The 
witness  stated  that  he  then  asked  French  if  he  was  still 
publishing  the  advertisement,  to  which  the  latter  replied 
that  he  was;  that  the  witness  told  French  "that  he  knew 
it  had  been  forbidden;  that  we  had  forbidden  it  and  did 
not  intend  to  pay  for  it."  He  says,  "I  think  I  used  some 
emphatic  language  in  connection  with  it.  I  said  that  if  he 
further  published  it  and  continued  it  we  would  not  pay  for 
it."  On  cross-examination  the  witness  reiterated  that  he 
told  French  to  "cease  publishing  this  advertisement." 
French  himself  testifies  to  the  conversation,  but  states  that 

F.  E.  Peacock  "asked  me  if  I  was  still  publishing  this  ad- 
vertisement.  I  told  him-  I  was.  He  told  me  practically 
that  I  could  continue  it  if  I  damned  well  please,  I  think. 
He  said  nothing  about  forbidding  it."  Upon  rebuttal,  a 
witness  called  by  appellee,  testified  that  he  was  present  at 
the  conversation  above  referred  to,  and  that  Peacock  asked 
French  if  he  was  still  publishing  the  advertisement,  to 
which  French  replied  that  he  was,  whereupon  Peacock  said, 
"Well,  you  can  publish  it  if  you  damned  please,  but  you 
will  never  get  paid  for  it."  We  are  unable  to  see  why  this 
evidence  should  not  have  gone  to  the  jury.  The  suit  was 
brought  to  recover  for  advertising  done  in  large  part,  if  not 
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wholly,  after  that  conversation,  and  if  the  jury  were  of  the 
opinion  that  what  it  is  conceded  F.  E.  Peacock  said  to 
French  was  equivalent  to  a  direction  to  cease  the  publica- 
tion, as  they  might  have  been  justified  in  concluding,  or 
believed  that  Peacock  then  forbade  further  publication  in 
express  terms  as  he  says  ho  did,  and  further  believed,  as 
from  the  evidence,  including  the  initials  appended  to  the 
si«i;nature  to  the  contract,  they  might  believe,  that  F.  E. 
Peacock  had  authority  to  act  for  and  represent  his  father 
in  the  transaction,  they  might  properly  have  returned  a 
verdict  in  favor  of  appellant  as  to  all  installments  accruing 
for  publications  of  the  advertisement  thereafter  made. 

Appellant  in  one  of  its  pleas  denied  the  existence  of 
appellee  as  a  corjx)ration,  and  in  a  sworn  plea  denied  the 
execution  of  the  contract  sued  upon.  To  these  pleas  appel- 
lee replied  setting  up  a  former  judgment  upon  the  same 
contract.  There  was  evidence  tending  to  show  that  the 
former  judgment  was  for  installments  then  due  under  the 
same  contract  now  in  controversy.  The  parties  are  iden- 
tical and  the  subject-matter  set  up  in  the  pleas  referred  to 
is  matter  of  defense  which  was  as  applicable  in  that  suit  as 
in  this.  The  rule  is  that  where  the  parties  and  the  subject- 
matter  of  the  litigation  are  the  same  "all  matters  that 
could  have  been,  as  well  as  all  matters  that  actually  were, 
put  in  issue  and  determined  in  the  former  suit  are  presumed 
to  have  been  so  put  in  issue"  and  as  to  them  the  rule  res 
judlrataftpplies.  Stone  v.  Salisbury,  209  111.  56-65;  Phelps 
V.  City  of  Mattoon,  177  111.  169-170.  In  Miller  v.  McManis, 
57  111.  126-129,  the  defense  set  up  by  the  pleas  there  con- 
sidered was  former  recovery,  and  it  is  said  that  "  to  form 
a  bar,  the  former  recovery  must  be  for  the  identical  same 
cause  of  action."  In  the  case  before  us  the  issue  raised 
by  the  replications  above  referred  to  is  not  former  recover}', 
but  former  adjudication  of  the  issue  raised  by  those  pleas. 

For  the  error  in  taking  the  issues  from  the  jury  and 
directing  a  verdict,  the  judgment  of  the  Superior  Court 
must  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded, 

VOI.C3XIV30 


Digitized  by 


Google 


466  Appellate  Coubts  of  Illinois. 

Vol.  114.]  Chicago  Union  Traction  Co.  v.  Nuetzel. 


Chicago  Union  Traction  Company  v.  Dorothea  Nuetzel^ 
Execntrix,  etc. 

Gen.  No.  11,195. 

1.  MoTORMAN— ditfy  o/,  to  cxercise  ordinary  care.  It  is  the  duty  of 
a  motorman  to  use  ordinary  care  at  a  street  crossing  immediately  after 
a  car  bound  in  the  opposite  direction  has  stopped  there  for  the  purpose 
of  discharging  passengers. 

2.  Instruction — must  be  based  upon  the  evidence.    An  instruction  " 
must  be  predicated  upon  some  evidence  in  the  case. 

3.  iNSTRUCTiON—miwf  not  be  argumentative.  An  instruction  which 
is  argumentative  is  properly  refused. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Philip  SteIn,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1003.     Affirmed.     Opinion  filed  June  17,  1904. 

John  A.  Rosr  and  Louis  Boisot,  for  appellant;  W.  W. 
GuRLEY,  of  counsel. 

George  W.  Hess  and  Henry  S.  Wiloox,  for  appellee. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  for  damages  occa- 
sioned by  the  death  of  one  John  S.  Nuetzel.  The  accident 
occurred  between  nine  and  ten  o'clock  at  night  on  West 
Twelfth  street,  Chicago,  at  or  near  the  corner  of  Sawyer 
avenue.  There  is  evidence  tending  to  show  that  the  de- 
ceased was  somewhat  deaf;  that  he  had  alighted  from  one 
of  appellant's  west-bound  cars;  that  after  it  had  passed,  he 
started  to  cross  the  street  behind  it  and  was  struck  by  the 
east-bound  car,  receiving  injuries  which  caused  his  death. 
The  car  by  which  he  was  injured  was  brilliantly  lighted  by 
electricity,  and  there  is  evidence  that  the  motorman  rang 
the  bell  before  his  car  came  in  contact  with  the  deceased. 
There  is  conflict  in  the  evidence  as  to  the  speed  at  which 
the  car  was  moving  and  as  to  the  time  which  elapsed  after 
deceased  got  off  the  west-bound  car  before  he  was  struck 
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by  the  car  going  eastward.  The  night  was  somewhat 
foggy  and  there  was  a  drizzling  rain. 

We  are  of  opinion  that  the  evidence  justifies  the  conclu- 
sion that  appellant's  car  was  at  the  time  moving  with  con- 
siderable speed.  The  force  of  the  blow  received  by  the 
deceased  was  such  as  to  throw  his  body  a  distance  of  about 
ten  feet,  according  to  the  testimony  of  a  policeman  who 
saw  the  accident,  and  of  the  conductor  of  the  car  which 
struck  him.  His  skull  was  fractured,  his  jaw  bone  and 
collar  bone  were  broken  and  there  were  other  injuries,  indi- 
cating the  force  of  the  blow  which  he  received.  The  car 
moved  in  the  neighborhood  of  a  hundred  feet,  apparently, 
after  the  collision  before  it  was  stopped.  The  accident 
occurred  at  a  crossing  immediately  after  a  west-bound  car 
had  stopped  there  from  which  the  deceased  had  alighted, 
and  where  it  was  reasonable  to  suppose  passengers  from 
that  car  or  others  might  be  crossing  the  street.  Under 
these  conditions  it  was  the  duty  of  the  motorman  to 
use  ordinary  care.  Whether  the  car  was  going  at  a  negli- 
gent rate  of  speed  at  the  time  and  place  of  the  accident 
was  a  question  of  fact  for  the  jury.  We  cannot  agree  with 
appellant's  contention  that  the  evidence  does  not  sustain 
the  verdict. 

It  is  urged  that  the  court  erred  in  refusing  certain  in- 
structions requested  by  appellee's  attorneys.  The  first  of 
these  was  intended,  it  is  said,  to  submit  to  the  jury  the 
question  of  the  duty  of  the  deceased  in  the  exercise  of  ordi- 
nary care  "  to  exercise  his  other  senses  more  actively  on 
account  of  his  partial  loss  of  hearing."  There  is  no  evi- 
dence so  far  as  we  are  ad  vised,  except  the'occurrence  of  the 
accident,  that  the  de(jeased  "  failed  and  neglected  to  rely 
upon  such  other  senses."  The  second  instruction,  the  re- 
fusal of  which  is  complained  of,  it  is  said  should  have  been 
given  because  it  advised  the  jury  of  the  defendant's  theory 
of  the  case.  It  appears,  however,  that  the  seventh  instruc- 
tion given  covered  substantially  the  same  ground.  The 
third  refused  instruction  was  intended  to  advise  the  jury 
that  a  street  railway  company  is  not  bound  to  be  on  its 
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guard  against  unusual  and  extraordinary  events,  such  as  a 
sudden  and  unexpected  attempt  to  cross  the  track  in  front 
of  the  moving  car.  The  instruction  would  have  told  the 
jury  it  became  the  duty  of  the  appellant  to  stop  its  car  only 
when  its  servants  "  had  notice  of  or  knowledge  of  the  inten- 
tion of  the  deceased  to  do  as  the  jury  may  believe  from  the 
evidence  he  did  do."  The  instruction  was  properly  refused. 
It  is  argumentative,  would  have  been  misleading,  and  does 
not  correctly  state  the  law  applicable  to  the  facts.  If  the 
car  was  being  driven  at  a  negligent  rate  of  speed  at  the 
time,  place  and  under  the  conditions  existing  when  the 
accident  occurred  appellant  would  not  be  relieved  of  re- 
sponsibility by  the  want  of  notice  or  knowledge  of  the 
intentions  of  the  deceased. 

The  judgment  of  the  Superior  Court  must  be  aflBrmed. 

Affirmed, 

Mr.  Justice  Stein  took  no  part. 


I^o?^    ^1  John  Condon  v.  Charles  Schoenfield. 

r214s  220| 

Gen.  No.  11,205. 

1.  Safe  place  to  "WO^K—when  master  liable  for  failure  to  furnish. 
Where  it  is  necessary  that  workmen  should  use  a  scaffold  in  the  per- 
formance of  their  work  and  one  is  provided  which  is  examined  by  the 
foreman,  who,  after  such  examination,  orders  such  workmen  to  **  go 
ahead  on  it  now  and  go  to  work  on  it,"  such  foreman  assumes  the  re- 
sponsibility of  the  safety  of  the  scaffold  and  the  master  is  liable  in  the 
event  of  injuries  resulting  by  reason  of  the  insufficiency  of  such  scaf- 
fold. 

3.  Lbadino  questions — discretion  of  court  tcith  respect  to.  The 
trial  court  may  exercise  a  reasonable  discretion  in  permitting  the  an- 
swering of  questions  leading  in  form. 

8.  Presumption— u?/iere  euideiice  within  control  of  a  party  t«  not  in- 
troduced. Where  a  party  to  a  case  makes  no  denial  of  evidence  which 
tends  to  establish  a  material  question  of  fact,  when  proof  to  the  con- 
trary, if  it  exists,  is  easily  within  his  control,  such  failure  strengthens 
the  presumption  against  him,  though  raised  by  evidence  in  itself  weak. 

Action  on  the  case  for  personal  in^-  yl  from  the  Superior 

Court  of  Cook   County;    the  Hor  Judge,  presiding. 
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Heard  in  the  Branch  Appellate  Court  at  the  March  terra,  1908.    Af- 
firmed.   Opmion  filed  June  17,  1904. 

Statement  by  the  Court.  This  is  an  action  to  recover 
for  personal  injuries.  Appellee  brought  suit  against  ap- 
pellant and  one  Lewis  S.  Long,  but  at  the  conclusion  of  all 
the  evidence  dismissed  as  to  Long.  The  jury  returned  a 
verdict  against  appellant. 

No  evidence  was  offered  in  behalf  of  appellant  and  the 
judgment  against  him  rests  upon  undisputed  testimony  in- 
troduced in  behalf  of  appellee.  The  latter  is  a  carpenter 
and  received  the  injuries  complained  of  by  the  fall  of  a 
scaffold  which  he  and  a  fellow  workman  were  erecting 
under  the  direction  of  a  foreman  named  Peters  employed 
by  appellant.  According  to  the  evidence  appellee  had 
been  working  on  the  grand  stand  at  the  Harlem  race  track, 
and  with  a  fellow  workman,  was  directed  by  this  fore- 
man to  build  a  scaffold  on  the  side  of  the  stand  to  be  u^ed 
apparently  in  putting  on  a  cornice.  The  men  were  in- 
structed to  use  as  braces  pieces  of  flooring  which  were 
lying  near.  They  state  that  they  objected  to  the  material, 
but  that  Peters  told  them  to  pick  out  the  best  pieces  and 
they  would  be  all  right;  that  when  they  were  nearly  done 
Peters  examined  the  scaflfold,  told  them  it  was  all  right 
and  to  go  ahead  and  work  on  it.  After  working  on  it 
some  time,  a  brace  which  had  been  put  up  by  appellee's 
fellow  workman  broke  under  the  combined  weight  of  the 
two  men  and  they  fell.  The  break  occurred  where  there 
was  a  knot  in  the  piece  used,  which  had  been  taken  from 
the  pile  of  lumber  they  were  directed  to  use  for  the  scaf- 
fold. The  evidence  tends  to  show  that  Peters  was  watch- 
ing and  superintending  the  work,  when  the  defective 
bracket  was  put  up.  Appellee  testifies  that  the  best  pieces 
were  picked  out  and  used  as  braces,  and  that  he  did  not 
know  the  condition  of  the  board  which  broke. 

At  the  conclusion  of  the  plaintiff's  evidence  appellant's 
attorney ' requested  the  court  to  direct  the  jury  to  find  ap- 
pellant not  guilty,  which  motion  the  court  refused. 

"^DWAB  'or  appellant. 
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William  T.  Undeewood  and  ErHHAiM  C.  Westwood,  for 
appellee. 

Mb.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

It  is  urged  that  appellee's  injury  was  caused  by  the  neg- 
ligent act  of  his  fellow  workman  who  selected  and  put  up 
the  particular  bracket,  the  breaking  of  which  caused  the 
fall;  that  Peters,  the  foreman,  gave  no  orders  for  the  use 
of  that  particular  board  as  a  bracket;  that  on  the  contrary, 
appellee  and  his  fellow  workman  were  told  to  pick  out  the 
best  pieces;  that  they  were  both  experienced  carpenters  and 
knew  the  probable  consequences  of  using  a  defective  board 
with  a  knot  in  it;  and  that  the  two  were  fellow-servants 
engaged  in  the  same  line  of  ^employment  in  cooperation 
each  with  the  other  and  took  the  risk  of  each  other's  negli- 
gence. It  appears,  however,  that  after  the  bracket  in 
question  was  put  up,  the  foreman,  Peters,  examined  the 
scaflFold,  and  then  gave  the  men  orders  to  "go  right  ahead 
on  it  now  and  go  to  work  on  it."  In  so  doing  he  assumed 
the  responsibility  of  its  being  adequately  safe  for  them  to 
work  on.  The  scaflfold  was  about  two  hundred  feet  in 
length,  and  the  two  men  were  working  from  the  ends 
toward  the  center.  They  were  far  enough  apart  most  of 
the  time  so  that  neither  could  see  just  what  kind  of  lumber 
the  other  was  using.  When,' therefore,  the  foreman,  after 
examining  the  structure,  ordered  appellee  to  go  on  the 
scaffold  and  carry  on  the  work,  be  assumed  for  the  master, 
and  as  his  representative,  the  risk  of  any  defects,  and  resjK)n- 
sibility  that  the  master's  duty  of  providing  a  safe  and  suit- 
able place  for  appellee  to  work,had  been  properly  performed. 
The  latter  had  a  right  to  rest  upon  the  assurance  implied 
by  such  order.  It  appears  not  only  that  the  foreman 
examined  the  structure  before  ordering  appellee  to  work 
on  it,  but  also  that  it  was  built  under  the  foreman's  im- 
mediate supervision,  of  material  which  he  had  directed 
to  be  used.  Under  these  circunistances  the  jury  were  war- 
ranted in  finding  a  verdict  against  appellant.    Arkerson  v. 
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Dennison,  117  Mass.  407-412;  City  of  La  Salle  v.  Kostka, 
190  111.  130-141;  Gundlach  v.  Schott,  192  111.  509-513. 

It  is  contended  that  there  was  no  evidence  that  appellant 
owned  or  controlled  the  race  track  or  that  appellee  was  in 
his  employ.  There  was  evidence,  however,  tending  to  that 
conclusion,  but  it  is  argued  that  it  was  given  in  answer  to 
a  leading  question  to  which  an  objection  offered  should 
have  been  sustained.  The  question  was  leading  in  form,  but 
in  permitting  it  to  be  answered  the  trial  court  exercised 
a  reasonable  discretion  within  its  province.  Certainly 
there  was  no  abuse  ot  discretion  and  the  answer  shows  no 
indication  that  the  form  of  the  question  was  in  any  way 
harmful  to  appellant.  No  evidence  was  offered  in  behalf 
of  appellant,  and  it  is  fair  to  presume  that  if  appellant  was 
not  the  responsible  owner  he  would  have  endeavored  to 
disprove  what  evidence  there  was  to  that  effect.  The  princi- 
ple is  sound  that  where  a  party  makes  nodenial  of  evidence 
which  makes  against  him  on  a  material  question  of  fact, 
when  proof  to  the  contrary,  if  it  exists,  is  easily  within  his 
control,  such  failure  strengthens  the  presumption  against 
hira,  though  raised  by  evidence  in  itself  weak.  Pittsburg, 
Ft.  Wayne  &  C.  R.  Co.  v.  Callaghan,  50  111.  App.  676-681, 
atid  cases  there  cited. 

It  is  claimed  that  the  trial  court  erred  in  refusing  certain 
instructions  embodying  the  doctrine  that  the  master  is  not 
liable  to  an  employee  for  injuries  sustained  through  the 
negligence  or  default  of  a  fellow-servant.  For  reasons 
which  we  have  above  indicated  the  instructions  were  not 
in  point  and  were  properly  refused. 

We  find  no  suflicient  reason  to  interfere  with  the  verdict 
and  judgment  and  it  will  therefore' be  aflftrmed. 

Affirmed. 

Mr.  Justice  Stein  took  no  part. 
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/a2i4s   63/  Jacob  Me}  er,  et  al.,  r.  W.  E.  Purcell,  Administrator,  etc. 

Gen.  No.  11,283. 

1.  Attachment  BOSD—tchat  cannot  he  inquired  into  in  action  upon. 
Where  upon  the  issuance  of  an  attachment  writ  the  plaintiff  in  the  at- 
tachment suit  has  given  an  indemnifying  bond  to  the  sheriff,  upon 
which  a  recovery  is  subsequently  had  against  him,  the  obligors  in  such 
bond  cannot,  in  an  action  instituted  by  such  sheriff  or  his  representa- 
tives, inquire  into  the  merits  adjudicated  in  such  attachment  proceeding. 

2.  Attachment  boud— effect  upon,  of  other  attachment  proceedings, 
involving  the  same  property.  The  fact  that  there  were  other  attach- 
ments levied  upon  the  same  property  as  that  involved  in  the  attachment 
bond  in  suit,  does  not  relieve  the  obligors  from  their  obligation  of  in- 
demnity. 

3.  Verdict— when  irregularity  in,  will  not  reverse,  A  mere  infor- 
mality in  the  form  of  a  verdict,  which  is  perfectly  intelligiblei  does  not 
warrant  a  reversal  of  a  judgment  entered  thereon. 

Debt  upon  bond.  Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pelbite  Court  at  the  March  term,  1003.  Affirmed.  Opinion  filed  June 
17.  1904. 

BuLKLEY,  Gray  &  More,  for  appellants. 

Alden,  Latham  &  Young,  for  appellee. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

Appellee  is  administrator  of  the  estate  of  one  J.  II. 
Miller,  formerly  sheriff  of  Wahpeton  county.  North  Dakota. 
He  brought  this  suit  to  recover  on  an  indemnifying  instru- 
ment given  by  appellants  to  hira  as  sheriff,  in  which  appel- 
lants undertook  to  save  him  harmless  from  all  costs,  charges, 
trouble  and  expense  of  every  nature,  which  might  be  occa- 
sioned by  the  reason  of  the  seizure  of  property,  of  about  the 
value  of  $900,  under  an  attachment  writ  issued  in  an  action 
brought  by  appellants  against  third  parties.  The  instru- 
ment specially  recites  that,  whereas,  one  Harvey  Gillette 
claimed,  under  a  chattel  mortgage,  the  right  of  possession 
of  the  property  levied  upon,  and  had  demanded  possession  of 
it,  therefore  appellants  undertake  to  save  the  sheriff  harm- 
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less  against  Gillette's  claims.  There  were  other  creditors 
who  joined  in  attaching  the  same  property  levied  upon 
under  the  writ  issued  in  favor  of  appellee.  Subsequently, 
Ilarvey  Gillette  recovered  judgment  against  the  sheriff, 
which,  prior  to  the  institution  of  the  case  before  us,  was 
only  partially  satisfied  of  record. 

The  money  realized  by  the  sale  of  the  attached  property 
was  applied  by  the  sheriff  toward  payment  of  the  judg- 
ment against  him  and  no  part  of  the  proceeds  ever  came 
into  the  hands  of  appellants.  There  is  evidence  tending  to 
show  that  the  sheriff  paid  the  whole  judgment  recovered, 
against  him  by  Harvey  Gillette,  the  claimant  under  the 
chattel  mortgage.  His  administrator  seeks  by  this  action 
to  recover  from  appellants  such  sum  as  will  reimburse  him. 

Appellants'  counsel  claim  that  the  merits  entitle  them  to 
a  reversal  of  the  judgment.  We  must,  however,  regard  the 
merits  of  the  controversy  between  the  attaching  creditors 
and  the  mortgagee  as  settled  by  the  judgment  in  favor  of 
the  latter  against  the  sheriff.  It  is  true  that  the  indemnify- 
ing instrument  given  to  the  sheriff  by  appellants  states 
that  the  purpose  of  the  levy  was  to  sell  the  goods  seized 
and  satisfy  the  debt,  but  this  was  not  a  condition  of  the 
indemnity  and  if  it  were  so  considered  appellants'  claim 
may  be  deemed  to  have  been  satisfied  to  the  extent  of  the 
money  realized  by  the  sheriff  and  coming  into  his  hands, 
which,  however,  instead  of  being  paid  over  to  appellants, 
was  applied  by  him  in  satisfaction  j?;*(?  tanto  of  their  liability 
on  the  indemnifying  agreement. 

Complaint  is  made  that  the  trial  court  erred  in  permit- 
ting the  introduction  in  evidence  of  the  record  of  the  judg- 
ment against  the  sheriff,  on  the  ground  that  appellants 
were  not  parties  to  that  suit.  There  was  evidence  aliunde 
that  the  judgment  was  obtained  to  recover  for  the  goods 
seized  by  the  sheriff  under  the  attachment  writ  issued  in 
favor  of  appellants;  in  other  words,  for  the  seizure  from 
which  appellants  specially  agreed  to  save  the  sheriff  harm- 
less.    We  regard  the  evidence  as  competent. 

It  is  urged  that  the  instructions  given  in  behalf  of  appel- 
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lants  are  at  variance  with  those  given  in  behalf  of  appellee. 
If  any  error  was  committed  we  are  of  the  opinion  it  was 
favorable  to  appellants.  The  fact  that  there  were  other 
attachments  levied  upon  the  same  property  does  not  relieve 
appellants  from  the  force  of  the  agreement  made  by  them 
to  indemnify  the  sheriff  for  the  levy  made  under  their  writ 
of  attachment.  The  property  seized  under  that  writ  was 
in  that  agreement  stated  to  be  "  of  about  the  value  of  nine 
hundred  dollars."  It  was  against  damages  growing  out  of 
that  seizure,  whether  more  or  less  than  that  sum,  that  appel- 
lants agreed  to  protect  the  sheriff.  It  is  practically  impos- 
sible to  apportion  the  damage  caused  by  the  levy  of  appel- 
lants' writ  and  those  caused  by  other  writs  of  attachment 
levied  at  the  same  instant  it  may  be.  The  amount  of  the 
judgment  in  this  case,  however,  does  not  exceed  the  value 
of  the  property  levied  upon  under  appellants'  writ,  and 
they  are  not,  so  far  as  appears,  called  upon  to  pay  anything 
more  than  the  liability  incurred  in  their  behalf  and  which 
the  sheriff  has  had  to  pay  on  their  account.  See  Am. 
Surety  Co.  v.  Thurber,  121  N.  T  655. 

The  form  of  the  verdict  is  irregular,  but  the  irregularity 
was  favorable  to  appellants.  Mere  informality  in  the  form 
of  a  verdict  w^hich  is  perfectly  intelligible  does  not  warrant 
a  reversal  of  a  judgment  entered  thereon. 

We  find  no  error  justifying  the  reversal  of  the  judgment 
complained  of,  and  it  must  be  affirmed. 

Affirmed, 


Chicago  City  Railway  Company  v,  Robert  J.  Albreciit. 
Gen.  No.  11,104. 

1.  Passenger— dw/y  of^  to  exercise  ordinary  care.  It  is  the  duty  of 
a  passenger  on  getting  on  board  of  a  car  to  place  himself  in  a  safe  posi- 
tion therein,  if  he  is  able  to  obtain  such  position. 

2.  CoNTUiBUTORY  r^EQJAQESCK—wJienperson  guilty  of,  A  person  who 
unnecessarily  places  himself  in  a  well-known  position  of  danger  and  by 
reason  thereof  is  injured,  is  guilty  of  such  contributory  negligence  as 
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precludes  a  recoTery,  even  though  the  defendant  be  grossly  negligent, 
if  the  act  of  the  latter  is  not  wanton  or  wilful. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Russell  P.  Goodwin,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1903. 
Reversed  and  remanded.    Opinion  filed  June  17,  1004. 

William  J.  Htnes,  J.  W.  Duncan  and  Watson  J.  Ferry, 
for  appellant;  Mason  B.  Starring,  of  counsel. 

Francis  T.  Murphy  and  A.  B.  Melville,  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  for  $7,500,  recovered 
by  appellee  against  appellant  for  personal  injuries  sus- 
tained by  him  while  riding  as  a  passenger  on  one  of  appel- 
lant's cars  in  the  city  of  Chicago. 

Appellant  owns  and  operates  what  are  known  as  the 
Went  worth  avenue  line  and  the  Wallace  and  Center  avenue 
line.  They  both  run  south  on  Clark  street  until  they  reach 
Archer  avenue,  thence  southwesterly  on  Archer  avenue  to 
Wentworth  avenue.  Here  the  Wentworth  avenue  line 
proceeds  south  on  that  street,  while  the  other  line  contin- 
ues southwesterly  on  Archer  avenue.  On  Archer  avenue  the 
cars  going  southwest  occupy  the  northerly  track,  and  the 
cars  going  northeast  occupy  the  southerly  track.  At  Went- 
worth and  Archer  there  is  a  switch  in  the  north  track  on 
Archer  avenue,  by  means  of  which  the  cars  of  the  Went- 
worth line  turn  south  into  Wentworth  avenue,  and  in  doing 
so  cross  the  track  of  the  northeast-bound  Wallace  and 
Center  avenue  cars.  It  is  the  custom  for  the  latter  to  stop 
on  the  west  side  of  Wentworth  avenue  before  crossing"  the 
track  of  the  south-bound  Wentworth  avenue  cars. 

About  seven  o'clock  in  the  evening  of  October  18,  1900, 
appellee  and  six  other  persons  boarded  a  south-bound 
Wentworth  avenue  car  at  Twelfth  and  Clark  streets.  The 
car  being  crawded,  they  stayed  on  the  rear  platform  to- 
gether with  the  conductor  and  three  or  four  other  passen- 
gers already  there.  Two  of  them  alighted  from  the  car 
when  it  passed  from  Clark  street  into  Archer  avenue. 
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When  it  reached  and  was  turning  into  Wentworth  avenue, 
and  while  it  was  crossing  the  south  track  on  Archer  ave- 
nue its  rear  end  was  run  into  and  struck  by  a  Wallace  and 
Center  avenue  car  going  northeast.  As  a  result  of  the  col- 
lision, the  rear  window  of  the  car  on  which  appellee  was 
riding  was  broken,  one  of  the  rods  running  along  the  base 
of  the  window  was  bent,  the  west  step  of  the  rear  platform 
was  more  or  less  injured,  and  appellee's  foot  was  crushed, 
necessitating  an  amputation. 

Appellee  testifies. — and  he  is  the  only  one  who  does  so — 
that  while  riding  on  the  car  from  the  time  he  got  on  and 
up  to  and  at  the  time  of  the  collision  he  stood  with  his  back 
against  the  controller  in  the  center  of  the  rear  platform.  It 
is  contended  by  appellant  that  he  would  not  and  could  not 
have  been  injured  if  he  had  been  standing  where  he  claims 
lie  was  before  and  at  the  time  of  the  accident;  that  in  real- 
ity he  was  standing  on  the  west  footstep  and  was  thereby 
guilty  of  contributory  negligence,  and  that  in  this  regard 
the  verdict  is  against  the  weight  of  the  evidence. 

Of  the  nine  or  ten  persons  (including  the  conductor)  on 
the  rear  platform  appellee  \^as  the  only  one  that  received 
any  injury.  The  damage  to  the  car  was  confined  to  the 
points  above  mentioned.  That  part  of  the  platform  where 
appellee  claims  to  have  been  standing  was  in  no  way  dam- 
aged. In  the  light  of  these  undisputed  facts  it  is  difficult, 
if  not  impossible,  to  understand  how  appellee  could  have 
sustained  any  injury  if  he  was  standing  in  the  middle  of  the 
platform.  The  car  that  collided  with  his  came  from  the 
southwest  and  struck  it  on  its  west  side  in  the  extreme 
roar,  bending  or  breaking  the  footstep  on  that  side,  but 
doing  no  further  damage  to  the  platform.  According  to 
appellee,  a  number  of  persons  surrounded  him.  None  of 
tliem  were  injured.  In  addition  to  these  circumstances  and 
the  inferences  arising  therefrom,  the  proof  tends  strongly  to 
show  that  appellee  rode  on  the  footstep  from  the  time  he 
boarded  the  car  and  was  standing  on  it  when  he  was  hurt. 
While  at  the  hospital  he  told  Dr.  Barnes  at  different  times 
— as  the  latter  testifies — "  that  he  was  standing  on  the  step 
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of  a  Street  car  and  another  car  collided  with  it,  ran  into  it, 
and  crushed  his  foot  between  the  two  cars."  The  witness 
Shourds  was  one  of  the  persons  on  the  platform  and  swore 
in  substance  that  appellee  stood  on  the  step;  that  next  to 
him  was  the  conductor,  who  asked  him  twice  to  get  on  the 
platform  and  leave  the  step  as  he  was  liable  to  get  hurt  there, 
to  which  warning  appellee  paid  no  heed.  The  witness  "  saw 
the  trains  come  together.  This  man  that  stood  on  the 
step  got  hurt."  True,  appellee  denied  that  the  conductor 
spoke  to  him;  but  we  are  not  disposed  to  attach  much  force, 
if  any,  to  the  denial.  Not  only  was  he  contradicted  by  the 
inherent  facts  of  the  case  and  by  the  witnesses  Barnes  and 
Shourds,  but  his  testimony  concerning  his  condition  imme- 
diately after  the  injury  and  the  consequences  thereof  to 
himself  is  manifestly  exaggerated  and  at  variance  with  that 
of  several  disinterested  witnesses. 

If,  as  we  think,  the  preponderance  of  the  evidence  shows 
that -appellee  was  riding  on  the  step  of  the  platform,  the 
question  arises  whether,  in  so  doing,  he  was  guilty  of  con- 
tributory negligence.  It  is  not  contended  that  it  was  neg- 
ligence ^er  86  for  him  to  do  so,  but  that  the  jury  should  have 
found,  as  a  matter  of  fact,  that  he  was  not  in  the  exercise 
of  ordinary  care  for  his  own  safety.  As  a  rule  (to  which, 
in  practice,  there  are  few  exceptions),  persons  do  not,  for 
any  length  of  time,  ride  on  the  footstep  of  a  street  car 
when  there  is  room  for  them  elsewhere.  This  is  so,  both 
because  they  are  in  the  way  of  others  passing  in  and  out, 
and  because  the  step  is  generally  recognized  as  a  more  or 
less  dangerous  place  on  account  of  the  greater  liability  of 
persons  standing  there  to  come  in  contact  with  outside 
objects.  In  the  present  instance  the  proof  tends  to  show 
that  appellee  was  informed  of  the  greater  risk  and  requested 
to  stand  on  the  body  of  the  platform.  Had  he  complied, 
he  would  not  have  been  injured.  The  accident  was  of  such 
a  nature  that  the  danger  arising  from  it  was  confined  to 
the  very  spot  where  appellee  was  standing. 

As  was  said  in  Clark  v.  Eighth  Avenue  R.  R.  Co.,  36  N.  Y. 
135,  "  It  is  the  duty  of  the  passenger,  on  getting  on  board 
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of  a  car,  to  place  himself  in  a  safe  position  therein,  if  he  is 
able  to  obtain  such  position.  *  *  *  That  riding  upon 
the  steps  of  a  street  oar  is  less  safe  than  a  seat  inside,  re- 
quires no  proof;  it  is  obviously  so."  In  Wills  v.  K.  R.  Co., 
129  Mass.  351,  it  was  held  that  a  passenger  who  receives  an 
injury  by  falling  from  the  front  platform  of  a  street  car 
while  in  motion,  upon  which  he  occupies  a  sitting  position 
against  the  rules  of  the  corporation  and  the  warning  of  the 
driver  of  the  car,  and  without  any  reasonable  excuse  there- 
for, is  not  in  the  exercise  of  such  care  as  will  entitle  him  to 
maintain  an  action  against  the  corporation.  A  person  who 
unnecessarily  places  himself  in  a  well-known  position  of 
danger,  and  by  reason  thereof  is  injured,  is  guilty  of  such 
contributory  negligence  as  precludes  a  recovery,  even 
though  the  defendant  be  grossly  negligent,  if  the  act  of  the 
latter  is  not  wanton  or  wilful.  Abend  v.  T.  H.  &  1.  R.  R. 
Co.,  Ill  III  202;  C,  M.  &  St.  P.  R.  R.  Co.  v.  Halsey,  133 
111.  248. 

But  it  is  argued  that  although  appellee's  negligence  con- 
tributed to  his  injury,  that  circumstance  is  immaterial,  and 
does  not  bar  a  recovery  because  of  the  wilful  and  wan- 
ton acts  of  the  driver  of  the  "Wallace  and  Center  avenue 
car  in  running  into  the  other.  We  have  carefully  consid- 
ered the  proof  and  arguments  of  counsel  in  that  regard; 
and  while  we  are  by  no  means  prepared  to  say  that  the 
driver  was  free  from  negligence,  yet  his  acts  do  not  appear 
to  us  to  savor  of  recklessness  or  a  disregard  of  human  life. 
He,  himself,  would  have  beisn  one  of  the  first  to  suflfer  there- 
from, and  he  had  his  car  under  sufficient  control  to  make  the 
shock  of  the  collision  comparatively  slight.  As  one  ot  the 
witnesses  puts  it,  "When  these  two  cars  came  together, 
they  did  not  strike  so  very  hard.  There  was  nothing  broken 
there  on  the  platform." 

In  our  opinion  the  verdict  is  against  the  weight  of  the 
evidence.  The  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  andrr&inanded. 
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Chicago  Union  Traction  Company  y.  Josepli  Straud, 
Administrator^  etc. 

Gen.  No.  11,1»7. 

X  1.  PASf^ENGER— UJ?iaf  essential  to  entitle  recovery  by,  for  personal  in- 
furies.  Where  a  passenger  upon  a  street  car  is  thrown  therefrom  and 
injured,  it  devolves  upon  him  to  show  some  negligent  act  of  the  carrier 
in  order  to  sustain  a  recovery. 

2.  Province  of  jvhy— when  insimction^ipon,  is  erroneous.  An  in- 
struction as  follows:  *'  The  jury  are  instructed  that  they,  the  jury,  are 
the  sole  judges  of  the  questions  of  fact  in  this  case,  and  the  court  does 
not,  by  any  instruction  given  the  jury  in  this  case,  intend  to  instruct 
the  juiy  how  they  should  find  any  question  of  fact,"  is  erroneous  in 
4iiat  its  tendency  is  to  make  the  jury  feel  independent  of  the  court  and 
find  the  fac«3  without  reference  to  the  proof  before  them  and  without 
reference  to  the  law  of  the  case. 

Actidn  on  the  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary, 
Judge,  presiding.  Heai'd  in  the  Branch  Appellate  Court  at  the  March 
term,  1903.     Reversed  and  remanded.     Opinion  filed  June  17, 1904. 

John  A.  Ro8e  and  Louis  Boisot,  for  appellant;  W.  W. 
Gdrley,  of  counsel. 

Charles  Yesely  and  Devine  &  O'Connkll,  for  appel- 
lee; A.  Morris  Johnson,  of  counsel. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $4,000,  recovered 
by  appellee  against  appellant  for  its  alleged  negligent  kill- 
ing of  appellee's  intestate,  Anton  Beranek,  a  boy  fifteen 
and  one-half  years  old  at  the  time  of  his  death. 

The  deceased  was  a  passenger  upon  a  train  of  electric 
cars,  consisting  of  an  open  motor-car  and  a  trailer,  belong- 
ing to  appellant  and  running  north  on  Western  avenue  in 
the  city  of  Chicago.  There  are  two  tracks  on  the  street, 
the  east  one  being  used  by  the  north-bound  cars  and  the 
west  one  by  the  south-bound.  The  deceased  boarded  the 
train  near  Twenty-second  street  and  seated  himself  on  the 
extreme  west  side  of  the  rear  seat  on  the  motor-car,  facing 
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south,  and  therefore  riding  backwards.  Just  north  of  Six- 
teenth street  there  is  a  slight  curve  in  the  tracks  extending 
for  about  thirty  feet  and  amounting  to  about  one-eighth  of 
a  degree  in  variation.  At  the  end  of  the  curve  the  boy  fell 
from  the  train  in  such  a  manner  that  he  dropped  between 
the  motor-car  and  the  one  behind  it  and  the  wheels  of  the 
latter  passed  over  his  body  at  the  waist.  He  died  soon 
afterwards. 

The  theory  of  the  plaintifif  is  that  the  boy  w^as  thrown 
from  the  car  through  some  negligence  on  the  part  of  appel- 
lant in  running  the  train.  It  is  not  claimed  that  the  mere 
fact  of  his  falling  from  it  is  sufficient  to  show  such  negli- 
gence or  raise  a  presumption  to  that  eCFect.  Appellee  tacitly 
concedes  the  law  to  be  that  it  devolved  upon  him  to  show 
a  negligent  act  of  appellant.  So  the  courts  have  often  held. 
Benedick  v.  Potts,  40  Atl.  Kep.  1067,  S.  C,  41  L,  11.  A.  478; 
Paynter  v.  B.  &  M.  Traction  Co.,  67  N.  J.  Law,  619;  C.  & 
A.  R.  R.  Co.  V.  Mock,  88  111.  87.  The  negligence  is  alleged 
to  have  consisted  in  running  the  train  over  the  curve  at  a 
high  rate  of  speed  and  in  permitting  a  certain  chain,  some- 
times stretched  from  the  dashboard  of  the  car  to  the  arm  of 
the  seat  on  which  the  boy  was  sitting,  to  be  loose,  and  dan- 
gling to  the  floor  of  the  car. 

Appellee  called  two  eye-witnesses  to  the  accident.  One 
of  them  was  the  conductor  of  the  motor  car,  who  testified 
that  the  train  was  moving  between  six  and  seven  miles  an 
hour  and  was  stopped  within  twenty  feet  from  where  he 
gave  the  signal.  Appellee's  other  witness,  Tom  Gorman,  a 
pedestrian,  who  was  on  the  sidewalk,  thought  the  car  was 
going  fourteen  or  fifteen  miles  an  hour.  Yet,  he  also  says 
that  the  train  ran  only  a  car  length  and  a  half  before  it 
was  stopped.  On  behalf  of  appellant,  the  motorman  agreed 
with  the  conductor  of  his  car  that  the  speed  was  six  or 
seven  miles  an  hour  and  that  he  stopped  the  car  in  about 
twenty  feet.  The  conductor  of  the  trailer  gave  the  speed 
at  about  five  or  six  miles  an  hour,  at  the  most  seven,  and 
that  the  car  ran  about  twenty-five  feet  before  stopping. 
A.  C.  Metzner,  who  was  walking  on  Western  avenue,  said 
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that  the  car  was  not  running  very  fast,  only  a  little  faster 
than  he  could  run,  and  that  it  passed  beyond  the  spot 
where  the  boy  was  lying  about  a  car  length,  twentj'-five  or 
thirty  feet,  before  it  stopped.  Mrs.  Moore,  a  passenger  on 
the  trailer,  stated  the  car  was  not  moving  very  fast  at  the 
time  she  saw  the  boy  fall. 

The  great  -preponderance  of  the  evidence  is  that  the 
train  was  going  much  more  slowly  than  usual.  This,  as 
the  raotorman  explains,  was  due  to  the  curve  where  he 
"  always  slacked  up  so  as  not  to  have  any  danger  there. 
*  *  *  Ko  matter  how  fast  we  run  before  we  get  there 
we  slack  up."  Even  if  the  speed  was  what  the  witness  Gor- 
man swore  it  was,  there  is  no  positive  evidence  that  the 
rate  of  speed  caused  the  boy  to  fall  from  his  seat  to  the 
ground.  Appellee'^  witnesses  simply  swear  to  the  fact  of 
the  accident.  Their  testimony  begins  with  seeing  the  boy 
fall  and  does  not  disclose  or  bear  upon  what  it  was  that 
made  him  fall.  There  is  no  proof  of  any  jerking  or  lurch- 
ing. So  far  as  appears,  none  of  the  other  passengers  was 
in  any  wise  hurt,  moved  or  shaken.  None  of  the  witnesses 
speaks  of  a  jerk.  Gorman  says  he  heard  a  "  bump;"  but 
this,  as  he  testifies,  was  the  '*  bumping,"  not  of  the  train, 
but  of  "  the  chain  on  the  west  side  of  the  first  car."  The 
curve,  as  shown  by  the  diagram  in  evidence,  is  very  slight; 
and  it  is  against  all  human  experience  that  the  boy,  if  he 
was  thrown  out  of  his  seat  at  all,  should  be  tossed  for- 
wards. The  lateral  motion  of  the  car  if  strong  enough 
would  have  thrown  him  sideways  against  the  arm  of  the 
seat,  and  he  would  naturally  and  involuntarily  have  seized 
that  arm  to  keep  himself  from  being  thrown  out.  Yet  ap- 
pellee's own  evidence  establishes  (as  to  which,  indeed,  there 
is  no  conflict)  that  the  boy's  motion  was  towards  the  rear 
of  the  car  and  that  he  fell  down  between  it  and  the  one 
following.  The  train  was  moving  north.  Deceased  was 
seated  on  the  rear  seat  of  the  motor-car,  facing  south.  The 
conductor  of  the  car,  called  by  appellee,  testifies:  "  When 
I  saw  this  man  falling  he  had  hold  of  the  hand-rail  of  the 
dashboard.     He  was  facing  south.     His  back  was  to  the 
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north.  The  car  was  going  in  that  direction.  His  body  was 
leaning  out.  He  held  on  to  the  hand-rail  with  the  left 
hand.  His  body  fell  down  between  the  cars.  His  feet  went 
in  and  his  head  went  out.  That  is  the  position  he  was  in 
when  I  found  him  afterwards." 

On  the  west  side  of  the  car,  stretching  from  the  dash- 
board to  the  arm  of  the  seat  on  which  deceased  was  sitting, 
was  a  chain  permanently  fastened  at  one  end.  The  other 
end  was  hooked  with  a  spring  so  that  the  chain  could  be 
fastened  up  or  dropped  down  as  occasion  might  require. 
The  parties  are  not  agreed  as  to  what  the  chain  was  for. 
Appellant  claims  that  its  sole  object  was  to  prevent  the 
passengers  from  boarding  the  car  from  that  side  so  that 
when  it  was  going  north  the  chain  would  be  up  and  when 
going  south  it  would  be  down.  On  the  other  hand  appel- 
lee contends  (and  the  proof  to  some  extent  sustains  him) 
that  the  chain  served  as  a  guard  rail  to  protect  passengers 
from  falling  off  and  that  appellant  was  negligent  in  per- 
mitting the  chain  to  be  down  at  the  time  of  the  accident. 
Conceding  the  latter  contention  to  be  correct,  nevertheless 
it  is  not  perceived  how  appellee's  case  is  helped  thereby 
even  if  the  chain  was  down.  The  fact  that  it  was  down 
had  nothing  to  do  with  the  accident.  It  did  not  cause  it 
nor  contribute  to  it.  As  we  have  seen,  the  boy  did  not  fall 
from  the  car  sideways,  but  in  a  direction  opposite  to  that 
in  which  the  car  was  moving.  Besides,  the  uncontradicted 
evidence  is  that  the  chain  was  properly  fastened  up  when 
the  train  left  Twenty-sixth  street,  a  point  about  a  mile 
south  from  the  place  of  the  accident,  and  that  the  deceased 
himself  opened  the  chain  and  unloosened  it  from  its  fast- 
enings. 

There  is  testimony  in  the  record  tending  to  show  that 
the  boy  attempted  to  step  from  the  car  on  which  he  was 
riding  to  the  trailer  immediately  in  front  of  him  and  that 
in  doing  so  he  lost  his  foothold  and  fell  under  the  car. 
Whether  the  accident  occurred  in  this  way  or  not,  it  was 
for  appellee  to  prove  that  became  to  his  death  through  the 
negligence  of  appellant.  Herein  his  proof  failed  and  the 
verdict  is  not  supported  by  the  evidence. 
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For  appellee  the  court  gave  the  following  instruction : 
"  The  jury  are  instructed  that  they,  the  jury,  are  the  sole 
judges  of  the  questions  of  fact  in  this  case,  and  the  court 
does  not  by  any  instruction  given  the  jury  in  this  case,  in- 
tend to  instruct  the  jury  how  they  should  find  any  question 
of  fact."  This  instruction  should  not  have  been  given.  It 
has  been  frequently  condemned  for  its  tendency  to  make 
the  jur}^  feel  independ<3nt  of  the  court,  and  find  the  facts 
without  reference  to  the  proof  before  them,  and  without 
reference  to  the  law  of  the  case.  C.  G.  Ky.  Co.  v.  Novaeck, 
94  111.  App.  178;  C,  B.  &  Q.  R.  R.  Co.  v.  Greenfield,  53  111. 
App.  424;  C.  N.  S.  Ry.  Co.  v.  Hebson,  93  111.  App.  98;  W. 
C.  St.  R.  R.  Co.  V.  Shannon,  106  III.  App.  120.  Nor  was 
the  vice  of  the  instruction  cured  by  others. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 

lieversed  and  remanded. 


Louis  Greenbergy  et  al.^  v.  Agnes  Stevens. 

Gen.  No.  11,204. 


,114      483/ 
B2128  606' 


1.  Ownership— preffumpf ton  arising  from  possession.  While  the 
presumption,  where  husband  and  wife  reside  together  as  such,  is  that 
the  goods,  chattels  and  personal  property  in  the  house  and  in  their  joint 
possession  belong  to  the  husband,  yet  such  presumption  is  not  conclu- 
sive but  may  be  rebutted  even  as  between  husband  and  wife.  But  much 
more  so  is  the  right  to  rebut  this  presumption  where  the  claimant  to  the 
property  is  not  the  wife  but  the  stepdaughter  of  the  execution  creditor. 

2.  OWNBRSHiP—MJ/ien  estoppel  to  deny,  does  not  arise.  The-  mere 
fact  that  a  claimant  to  property  has  previously  sworn  that  the  same  be- 
longed to  some  one  else,  does  not  create  an  estoppel  as  against  such  per- 
son subsequently  to  claim  ownership  thereof,  unless  the  party  against 
whom  such  claim  is  asserted  in  some  way  altered  hifi  position  by  reason 
of  such  contrary  oath. 

8.  Demand— ti?/i€n,  essential  to  maintain  replevin.  Where  an  officer 
levies  an  execution  upon  property  in  the  possession  of  the  defendant  in 
the  execution,  he  only  discharges  his  duty,  and  if  another  party  claims 
the  goods  he  must  make  a  demand  on  the  officer  before  bringing  re- 
plevin; but  no  demand  is  necessary  where  such  officer,  prior  to  making 
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such  levy,  is  notified  that  the  goods  did  not  belong  to  the  execution 
debtor  but  to  the  plaintiff  in  the  replevin  action,  and  that  upon  receiv- 
ing such  information  he  said  that  he  did  not  care  whose  property  it  was 
but  would  take  the  law  into  his  own  hands. 

4.  Replevin— MJ^en  verdict  in,  is  informal,  A  verdict  in  replevin  is 
informal  which  not  only  gives  to  the  plaintiff  the  right  to  the  property 
involved  in  the  action,  but  also  damages  for  its  value;  but  such  infor- 
mality is  harmless  and  will  not  reverse  where  it  appears  that  the  plaint- 
iff did  not  actually  obtain  possession  of  the  property  involved  in  such 
suit. 

Action  of  replevin.  Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Jonas  HutCHiNSON,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1903.  Affirmed.  Opinion  filed 
June  17,  1904. 

Edward  H.  Morris,  for  appellants. 

Thornton  &  Chancellor  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  was  replevin  by  appellee  against  appellants  with  a 
count  in  trover.  There  was  no  property  recovered  on  the 
replevin  writ,  and  the  return  thereon  so  showed. 

To  the  declaration  appellants  pleaded  non  cepit^  non  det- 
inet,  not  guilty  as  to  the  count  in  trover,  and  a  plea  aver- 
ring that  appellant  Greenberg,  being  a  constable,  had  taken 
the  property  in  question  in  pursuance  of  a  levy  thereon 
under  an  execution  against  O.  W.  Freese,  and  that  the  prop- 
erty belonged  to  said  Freese.  A  trial  by  jury  resulted  in  a 
verdict  of  guilty  against  both  appellants,  and  appellee's 
damages  were  assessed  at  $2,500.  After  a  remittitur  of 
|;  1,840,  and  the  overruling  of  a  motion  for  a  new  trial, 
judgment  was  entered  for  $660,  from  which  this  appeal  is 
taken. 

At  the  trial  it  appeared  that  appellee,  an  unmarried 
woman  twenty-four  years  old,  had  been  living  with  her 
mother  for  some  years  when  the  latter  married  again,  her 
second  husband,  O.  W.  Freese,  being  the  person  mentioned 
in  the  plea  of  justification  as  the  owner  of  the  property. 
All  three  were  living  together  as  members  of  one  family  at 
the  time  of  the  levy  of  the  execution,  and  the  articles 
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taken  were  household  goods  found  upon  the  premises  occu- 
pied by  the  three.  Except  as  hereinafter  stated  the  proof 
showed  without  controversy^that  appellee  was  tbe  owner 
of  the  /a^oods;  but  it  is  claimed  that  the  court  erred  in  not 
granting  a  new  trial  because  upon  the  foregoing  facts  O. 
W.  Freese,  appellee's  stepfather,  should  have  been  held  to 
be  the  owner,  and  reliance  is  had  on  Reeves  v.  "Webster,  71 
111.  307,  Rice  v.  Sayles,  23  111.  App.  189,  and  Curran  v.  Mo- 
Grath,  67  111.  App.  566.  These  cases  hold  that  where  hus- 
band and  vvife  reside  together  as  such,  the  presumption  of 
law  is  that  the  goods,  chattels  and  personal  property  in  the 
house  and  in  their  joint  possession  belong  to  the  husband. 
While  such  is  the  presumption,  it  is  not,  however,  conclusive, 
but  may  be  rebutted  even  as  between  husband  and  wife  by 
proof  that  the  wife  purchased  the  property  and  obtained 
the  consideration  which  she  paid  for  it  from  a  person  other 
than  her  husband.  Reeves  v.  Webster,  supra.  Much  more 
so  is  this  the  case  where,  as  here,  the  claimant  of  the  prop- 
erty is  not  the  wife  but  the  stepdaughter  of  the  execution 
debtor,  and  it  appears  without  controversy  that  she  bought 
it  with  money  which  she  inherited  frOm  her  deceased  father 
and  grandmother. 

There  was  proof  tending  to  show  that  in  the  course  of 
bankruptcy  proceedings  instituted  by  appellee's  mother, 
appellee  before  bringing  the  present  suit  had  sworn  that  a 
small  part  of  the  property  in  question  belonged  to  her 
mother  and  not  to  herself.  It  is  therefore  contended  that 
she  is  now  estopped  from  claiming  this  part  and  that  the 
damages  are  excessive,  even  after  the  remittitur,  because 
they  include  the  value  of  the  part.  Whatever  may  be  the 
rule  elsewhere,  under  the  law  of  this  state  no  estoppel 
arises  from  the  mere  fact  that  appellee  had  previously 
sworn  the  goods  belonged  to  somebody  else.  To  have  such 
conduct  on  her  part  operate  as  an  estoppel  m ^(2*^  appel- 
lants should  have  shown  further  that  by  reason  thereof 
and  in  reliance  thereon  they  had  altered  their  position  to 
their  detriment.  Hefner  v.  Vandolah,  57  111.  520.  In 
Snydacker  v.  Brosse,  51  111.  357,  the  plaintiff  had  filed  a 
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replevin  affidavit  before  a  justice  of  the  peace  in  which  she 
claimed  the  goods  belonged  to  her  husband  and  caused 
them  to  be  replevied  in  his  name.  She  afterwards  brought 
trespass  for  damages  to  the  same  goods,  and  the  Supreme 
Court  say  (p.  363):  "It  is  urged  that  appellee,  having 
sworn  in  her  affidavit  that  the  property  was  her  husband's 
when  she  commenced  the  replevin  suit,  is  estopped  from 
now  suing  for  any  damage  to  it.  Such  an  affidavit  is  no 
doubt  strong  evidence  to  prove  that  the  property  belonged 
to  her  husband,  but  at  the  same  time,  it  is  not  conclusive. 
She  might,  if  she  could,  explain  the  affidavit  and  show  that 
the  property  belonged  to  her;  and  it  is  for  the  jury  to  say 
from  all  the  circumstances  whether  she  succeeded  in  the 
proof." 

The  court  refused  the  following  instruction  asked  by 
appellants: 

"If  the  jury  believe  from  the  evidence  in  this  case  that 
the  plaintiff,  Agi^es  Stevens,  was  living  in  the  premises, 
275  Bissell  street,  with  her  mother  and  stepfather,  O.  W. 
Freese,  and  that  she,  Agnes  Stevens,  permitted  the  prop- 
erty in  question  in  this  suit  to  be  mixed  and  intermingled 
with  property  of  her  stepfather,  and  to  be  used  by  him 
and  her  mother  in  common  with  other  household  furniture, 
and  that  while  said  property  was  so  being  used  the  defend- 
ant, Greenberg,  had  placed  in  his  hands  an  execution 
against  O.  "W.  Freese,  the  stepfather,  and  if  the  jury  find 
that  said  Greenberg  levied  upon  said  property  under  said 
execution,  then  the  jury  are  instructed  that  m  such  case 
the  taking  of  the  property  in  question  by  said  Greenberg 
was  not  wrongful,  ana  before  this  suit  can  be  maintained 
the  plaintiff  must  prove  a  demand  upon  said  Greenberg  for 
said  property." 

This  instruction  it  is  said  should  have  been  given  because, 
it  appearing  that  the  execution  debtor  was  the  head  of  the 
family  it  was  to  be  presumed  that  he  was  the  owner  of  the 
property,  and  therefore  the  levy  by  the  constable  was  so  far 
rightful  as  to  make  a  demand  upon  him  necessary  before 
the  replevin  suit  could  be  maintained;  and  no  such  demand 
was  proven.  Where  an  officer  levies  an  execution  on  prop- 
erty in  the  possession  of  the  defendant  in  the  execution,  he 
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only  discharges  his  duty,  and  if  another  party  claims  the 
^oods,  he  must  make  a  demand  on  the  officer  before  bring- 
inff  replevin.  Tuttle  v.  Robinson,  78  III.  332;  Hardy  v. 
Keeler,  56  111.  152.  But  in  these  very  cases  it  is  hekl  that 
no  demand  is  necessarj^  where  the  original  taking  was  tor- 
tious and  wrongful.  .  Clark  v.  Lewis,  35  111.  417.  In  the 
case  at  bar  the  proof  tended  to  show  (what  the  refused  in- 
struction ignores)  that  the  appellant  constable  w\is  notified 
that  the  goods  did  not  belong  to  the  execution  debtor,  but  to 
appellee;  that  he  said  he  did  not  care  whose  property  it  was, 
but  would  take  the  law  into  his  own  hands.  This  proof 
was  not  denied,  and  it  shows  the  constable  to  have  been  a 
wrong-doer.  His  execution  ran  against  O.  W.  Freese,  and 
gave  him  no  authority  to  seize  the  goods  of  appellee. 

Finally  it  is  contended  that  the  form  of  the  judgment  is 
wrong.     It  reads  as  follows: 

"Therefore  it  is  considered  by  the  court  that  the  plaint- 
iff do  have  and  retain  the  propertj^  replevied  by  virtue  of 
a  writ  of  replevin  issued  in  said  cause,  and  do  have  and 
recover  of  and  from  the  defendants  the  said  sum  of  six 
hundred  and  sixty  dollars,  together  with  her  costs  and 
charges,  and  that  execution  issue  therefor." 

The  verdict  of  the  jury  also  found  "  the  right  to  the  pos- 
session of  the  property  in  question  in  the  plaintiff."  It  is 
very  clear  that  appellee  cannot  be  at  the  same  time  en- 
titled to  the  property  and  to  damages  for  its  value;  but  the 
error  is  a  harmless  one.  She  was  adjudged  "  to  have  and 
retain  the  property  replevied  by  virtue  of  the  writ  of 
replevin  issued  in  said  cause;"  but  the  record  shows  that 
no  property  was  obtained  or  replevied  on  the  writ.  In 
view  of  this  condition  of  the  record,  the  first  part  of  the 
judgment  is- a  mere  nullity. 

The  judgment  is  affirmed. 

Affirmed. 
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114     488  John  Granat  v.  Simon  Kruse^  et  al. 

D213s328i 
*  Gen.  No.  11,225. 

1.  Champertous— u'?i£>n  contract  ia.  Any  contract  by  which  an 
attorney  agrees  to  prosecute  a  suit  on  a  contingent  fee  and  bear  the  ex- 
pense and  costs  of  litig  ition  is  chain iJv^rfcous  and  therefore  void. 

2.  Contract— M'/icn  illegal  provision  in,  does  not  invalidate,  A 
contract  between  attorney  and  client  by  whicli  the  client's  riglit  to  com- 
promise his  claim  is  restricted,  is  not  invalid,  notwithstanding  such 
restriction  is  contrary  to  public  policy  and  void. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Conk  County; 
the  Hon.  Frank  Baker,  Ju  Ige,  pveAi  ling.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1U03.  Affirmed,  Opinion  filed  June 
17,  1904. 

Statement  by  the  Court.  This  was  a  suit  by  appellees 
a<?ainst  appellant  upon  the  following  agreement  between 
them: 

"Chicago,  111.,  April  4,  1901. 

Whereas,  on  the  10-14th  day  of  July,  1899,  I,  John 
Granat,  received  a  personal  vijury,  for  which  I  hold  a  claim 
airainst  Brand*  Brewing  Company  and  M.  L.  Barrett  & 
Company,  and, 

Whereas,  I  have  this  day  employed  Kruse  &  Peden  as 
my  attorneys,  and  have  authorized  and  directed  them  to 
j)rosecute  said  claim. 

Now,  therefore,  it  is  agreed  between  the  parties  hereto 
as  follows: 

First:  Kruse  &  Peden  shall  use  their  best  skill  and 
efforts  to  prosecute  said  claim  to  a  successful  issue  and 
shall  receive  for  their  services  a  sum  equal  to  50  per  cent 
of  the  value  of  what  may  be  recovered  on  said  claim. 

Second:  If  nothing  is  recovered  on  said  claim,  then 
Kruse  &  Peden  are  to  receive  notiiino^. 

Third:  1  agree  not  to  settle  or  compromise  without  the 
consent  of  Kruse  &  Peden,  and  to  be  guided  by  their  judg- 
ment  and  advice,  and  Kruse  tt  Peden  are  not  to  settle  or 
compromise  said  claim  without  my  a|)proval  and  consent. 

In  case  judgment  is  obtained,  it  is  further  agreed  that 
said  judgment^  be  assigned  to  Kruse  &  Peden,  with  the 
understanding  that  all  expenses  of  the  case  are  to  be  paid 
out  of   the  50    per  cent   agreed   upon  as   b^ing  Kiuije  ct 
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Peden's  share  of  the  judgment,  and  the  other  50  per  cent 
to  be  paid  Mr.  Granat  free  of  any  expense. 

John  Granat. 
Witness, 

iliis.  Gerteudb  B.  Davies. 

Kruse  &  Pedex, 
Per  T.  J.  Peden." 

The  declaration  sets  out  the  foreo^oing  agreement  in  haec 
verba  and  alleges  that  in  pursuance  thereof  appellees  brought 
suit  for  appellant  against  said  Brand  Brewing  Company 
and  M.  L.  Barrett  &  Company;  that  while  said  suit  was 
pending  and  undetermined,  appellant,  without  the  knowl- 
edge  or  consent  of  appellees,  made  settlement  of  said  claim 
with  said  companies  and  in  consideration  thereof  received 
the  sum  of  $3,800  and  executed  and  delivered  to  said 
companies  a  certain  written  release  set  out  at  length  in  the 
declaration  and  acquitting  and  discharging  said  companies 
from  appellant's  said  cause  of  action  against  them;  that 
appellant  has  not  paid  appellees  the  sum  of  $1,900  due 
them  and  refuses  to  do  so. 

A  demurrer  to  this  declaration  was  overruled.  Appel- 
lant electing  to  stand  by  his  demurrer,  judgment  was  entered 
against  him  for  $1,900  and  costs,  from  which  he  appeals. 

McsGRAVE,  Vroman  &  Lee,  for  appellant. 
E.  S.  CcMMisGS,  for  appellees. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

In  support  of  the  demurrer  counsel  argue  that  the  agree- 
ment sued  on  is  champertous  and  void  and  cite  Thompson 
v.  Roynohls,  73  III.  11;  Coleman  v.  Billings,  89  111.  183; 
Torrence  v.  Shedd,  112  111.  46f);  Phillips  v.  Park  Commis- 
sioners. 119  111.  626;  Geer  v.  Frank,  179  111.  570,  and  other 
cases  decided  by  the  Supreme  Court  of  this  state.  The 
law  is — and  so  these  cases  hold — that  any  contract  by  which 
an  attorney  agrees  to  prosecute  a  suit  on  a  contingent  fee 
and  bear  the  expense  and  costs  of  litigation  is  champertous 
and  therefore  void.  Geer  v.  Frank,  supra.  In  Thompson 
v.  lleynolds,  supra,  the  Supreme  Court  adopt  Bkickstone's 
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definition  of  champerty,  an  essential  element  of  which  is 
that  "the  champerter  is  to  carry  on  the  party's  suit  at  his 
own  expense."  In  other  words,  the  law  will  not  allow  a 
person  to  advance  for  another  the  costs  and  expense  of  liti- 
gation in  consideration  of  deriving  some  benefit  from  the 
outcome  thereof.  The  agreement  before  us  is  not  of  that 
character.  Under  it  appellees  were  to  make  no  advances 
or  payments  of  any  kind.  The  "expenses  of  the  case," 
after  having  been  paid  by  appellant,  were  to  be  deducted 
out  of  appellees'  share  of  the  judgment  to  be  recovered, 
which  was  only  another  way  of  fixing  the  compensation  to 
be  paid  them  for  their  services. 

It  is  not  denied  that  under  N.  C.  St.  Ry.  Co.  v.  Ackley, 
171  111.  100,  the  clause  of  the  agreement  whereby  appellant 
was  "not  to  settle  or  compromise  without  the  consent  of" 
appellees  is  unlawful  and  of  no  eflfect,  and  counsel  there- 
fore contend  that  the  whole  contract  is  vitiated  therein. 
This  result  would  undoubtedly  follow  if  the  contract  is  an 
entire  one  and  the  illegal  part  is  not  severable  from  the 
rest.  7  Am.  &  Engl.  Enc.  of  Law,  2nd  ed.,  98.  But  upon 
the  authority  of  Corcoran  v.  Coal  Co.,  138  111.  391;  Bank  v. 
Frazer,  S6  111.  133;  Wolsey  v.  Neeley,  62  111.  App.  141; 
Whitbeck  v.  Estate  of  Ramsay,  74  111.  App.  524,  and  Lum- 
ber Co.  V.  Coal  Co.,  5f)  111.  App.  248,  we  are  of  opinion  that 
the  obnoxious  provision  is  independent  of  the  others,  and 
may  be  disregarded  without  affecting  their  validity.  Ap- 
pellees do  not  rely  for  a  recovery  on  the  void  clause.-  A 
contract  containing  two  or  more  independent  promises, 
based  on  a  lawful  consideration,  one  of  which  is  void,  may 
be  enforced  as  to  the  valid  promise. 

The  judgment  appealed  from  is  affirmed. 

Ajjtt'med. 

Mr.  Justice  Bakkr  took  no  part. 
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John  C.  Cosgrove,  Jr.,  t.  Bernard  F.  Farwell. 
Oen.  No.  11,237. 

1.  Variance— w/ien, /atoZ.  Where  a  material  variance  exists  be- 
tween the  allegations  and  the  proof,  and  such  variance  was  pointed  out 
in  the  trial  court,  a  reversal  will  follow. 

2.  Mechantc's  lien— tMen,  discharged.  If  a  petitioner  for  a  me- 
chanic's lien  takes  other  security,  either  on  property  or  of  persons,  to 
satisfy  him  for  his  labor  and  material,  the  statutory  lien  will  be  dis- 
charged. 

3.  Mechanic's  lien— w?/iew  discharge  of,  cannot  be  relied  upon  as  a 
defense.  Where  the  answer  to  a  petition  seeking  a  lien  is  simply  a  de- 
nial of  its  alle;;ations  and  sets  up  no  affirmative  matter  or  defense,  a 
defense  that  the  lien  has,  by  the  act  of  the  claimant,  been  discharged 
bj^  the  acceptance  of  other  security  cannot  be  availed  of. 

Mechanic's  lien  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1903.  Reversed  and 
remanded.     Opinion  filed  June  17,  1904. 

Mykr  S.  Emricei,  for  appellant. 

PiEBSON  &  Pease,  for  appellee. 

Mb.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  awarding  a  mechanic's 
lien  to  appellee  upon  premises  purchased  by  appellant  after 
the  making  of  the  improvement  in  question.  The  petition 
and  lien  claim  allege  that  the  contract  for  furnishing  the 
materials  and  doing  the  work  in  respect  of  which  the  lien 
is  souorht  was  made  by  appellee  with  James  J.  McGovern 
and  Catherine  Cosgrove,  and  that  these  two  are  the  own- 
ers of  the  premises  upon  which  the  improvement  was  made. 
From  the  undisputed  proof  it  appears  that  their  ownership 
was  not  joint,  but  successive.  McGovern,  having  been  the 
owner  of  the  premises,  conveyed  them  to  Catherine  Cos- 
grove and  the  title  of  record  was  in  her  before  the  making 
of  the  contract.  Although  the  variance  was  pointed  out 
below,  the  petition  was  not  amended. 

Appellee  testified  unequivocally  that  he  had  made  the 
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original  contract  and  also  one  for  extra  work  with  John  C. 
Cosgrove,  father  of  appellant  and  husband  of  Catherine 
Cosgrove.  Afterwards  it  appeared  that  in  making  the 
contract  John  C.  Cosgrove  was  acting  for  his  wife,  the  then 
owner  of  the  improved  premises,  but  this  appellee  did  not 
know  at  the  time.  It  appears  also  that  McGovern,  the 
former  owner,  took  some  part  in  the  negotiations  leading 
up  to  the  making  of  the  contract,  but  it  is  quite  certain 
from  appellee's  own  and  other  testimony  that  McGovem 
was  no  party  to  it  and  that  it  was  entered  into  between  ap- 
pellee and  Catherine  Cosgrove  acting  through  an  undis- 
closed agent,  her  husband.  In  this  regard  ,also  there  is  a 
variance  between  the  proofs  and  the  allegations;  and  it 
was  error  to  enter  the  decree  without  previous  amendment 
of  the  petition.  In  coming  to  this  conclusion  we  do  not 
ignore  the  proof  tending  to  show  that  appellee  delivered  to 
Cosgrove  a  bid  for  the  work  addressed  to  McGovern;  but 
it  does  not  appear  that  the  bid  ever  reached  McGovern's 
hands,  or  that  he  took  any  action  on  it,  and  Cosgrove  was 
not  McGovern's  agent. 

Whether  the  lien  claim  need  be  and  can  be  amended  are 
questions  which  have  not  been  argued  and  are  not  decided. 

The  proof  shows  and  the  master  finds  that  upon  the  com- 
pletion of  the  work  John  C.  Cosgrove  paid  appellee  $G6.15 
and  delivered  to  him  in  full  of  the  balance  due  under  the 
contract  and  for  extras  three  promissory  notes  aggreijating 
$200,  each  of  the  notes  being  signed  by  James  J.  McGov- 
ern, payable  to  the  order  of  John  C,  Cosgrove  and  by  him 
endorsed.  If  a  petitioner  for  a  mechanic's  lien  takes  other 
security  either  on  property  or  of  persons  to  satisfy  him  for 
his  labor  and  materials,  the  statutory  lien  will  be  dis- 
charged. Kinzey  v.  Thomas,  28  111.  502;  Croskey  v.  Core}', 
48  111.  442;  Clement  v.  Newton,  78  111.  427;  Kankakee  Coal 
Co.  V.  Mfg.  Co.,  138  111.  207:  Lyon  Lumber  Co.  v.  Invest- 
ment Co.,  174  111.  31.  Even  if  it  be  conceded'that  inasmuch 
as  appellee  treated  John  C.  Cosgrove  as  principal  and  was 
ignorant  of  his  being  an  agent  he  did  not  waive  his  lien  bv 
taking  the  notes  with  Cosgrove's  indorsement  thereon,  yet 
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he  did  waive  it  when  he  accepted  the  notes  executed  as 
they  were  by  McGovern,  a  stranger  to  the  transaction. 
Appellant,  however,  is  not  in  a  position  to  urge  the  waiver 
of  the  lien.  His  answer  to  the  petition  is  simply  a  denial 
of  its  allegations,  and  sets  up  no  affirmative  matter  or  de- 
fense. Where  the  defense  is  not  pleaded,  it  cannot  be 
availed  of  even  if  it  appear  in  the  evidence.  Johnson  v. 
Johnson,  114  111.  611. 

We  have  examined  the  claim  for  lien  and  find  it  sufficient 
in  all  respects  except  as  hereinbefore  noted. 

The  decree  appealed  from  is  reversed  and  the  cause  re- 
manded with  leave  to  the  parties  to  amend  their  pleadings, 
if  they  so  desire,  and  for  such  further  proceedings  as  are 
not  inconsistent  with  the  views  expressed  in  this  opinion. 

JReversed  and  remanded. 


Charles  A.  Paltzer  v.  Martha  J.  Johnston^ Execntrix, etc. 
Gen.  No.  11,541. 

1.  Decree— w?ien,  not  regarded  as  rendered.  A  decree  in  this  state 
is  not  regarded  as  having  heen  rendered  until  it  has  been  entered  or  filed 
of  record. 

3.  Dismissal— comptoinanfs  right  of.  A  complainant  has  the  right 
at  any  time  before  the  entry  or  filing  of  a  decree  to  dismiss  his  bill, 
where  no  cross-bill  has  been  filed. 

Foreclosure  proceeding.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1903.  Affirmed.  Opinion 
filed  June  17,  1904. 

Willis  Smffh,  for  appellant. 

Mastkrson  &  Haft,  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

After  the  full  hearing  of  appellee's  cross-bill  and  three 
days  after  the  chancellor  had  announced  orally  his  conclu- 
sions, ending  by  saying,  "  Let  a  decree  be  prepared,  dis- 
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missing  the  bill  for  want  of  equity,"  but  before  the  formal 
entry  of  any  decree,  appellee  moved  to  dismiss  her  cross- 
bill without  prejudice,  whereupon  appellant  moved  to  en- 
ter of  record  nunc  pro  tunc  a  final  decree  dismissing  the 
bill  for  want  of  equity  in  pursuance  of  the  oral  opinion  pre- 
viously delivered.  The  court  denied  appellant's  motion, 
granted  appellee's,  and  entered  a  decree  dismissing  the  cross- 
bill without  prejudice  at  her  costs.  The  appeal  is  from 
that  decree. 

Counsel  for  appellant  has  submitted  an  able  and  learned 
argument,  in  which  he  cites  and  qirotes  from  many  cases 
and  authorities  in  support  of  his  contention  that  the  oral 
announcement  and  direction  of  the  chancellor  as  above 
shown  constitutes  and  is  a  decree  rendered  and  pronounced 
by  the  court;  that  it  is  such  without  any  entry  thereof  by 
the  clerk;  that  such  entry  is  a  ministerial  act,  and  merely 
the  evidence  of  the  action  of  the  court,  and  that  appellant 
was  not  entitled  to  dismiss  her  bill  without  prejudice  after 
the  court  had  decided  against  her  and  given  specific  direc- 
tions that  it  should  be  dismissed  for  want  of  equity. 

Whatever  the  rule  may  be  elsewhere,  under  our  practice 
a  decree  is  not  regarded  as  rendered,  and  is  not  rendered 
until  it  has  been  entered  or  filed  of  record,  and  a  com- 
plainant has  the  right  at  any  time  before  such  entry  or 
filing,  to  dismiss  his  bill  where  no  crossbill  has  been  filed. 
Purdy  v.  Henslee,  97  111.  389;  Hughs  v.  Washington,  65 
111.  245;  Mohler  v.  Wiltberger,  74  III.  163;  Reilly  v.  Reilly, 
139  111.  180;   Langlois  v.  Matthiessen,  155  111.  230. 

In  Hughs  V.  Washington,  supra^  after  a  full  discussion  of 
the  subject,  the  court  say  (p.  250):  "There  was,  then,  no 
decree  of  the  court  until  it  was  approved  and  filed  for  rec- 
ord, or  was  recorded;  and  that  was  the  time  the  case  was 
decided  and  the  decree  rendered." 

The  decree  appealed  from  is  aflSrmed. 

Affirmed. 
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Chicago  City  Railway  Company  t.  Nettie  M.  Barnes. 

Gen.  Nu.  11,180. 

1.  Look  and  listen— 7T«te  of.  It  is  not  a  rule  of  law  that  a  person 
is  bound  under  all  circumstances  to  look  and  listen  before  crossing  the 
tracks  of  a  street  railway.  The  question  of  negligence  in  such  case  is 
one  of  fact,  and  when  the  coui*t  can  say  that  the  only  reasonable  infer- 
ence that  can  be  drawn  from  the  facts  is  that  the  plaintiff  failed  to 
exercise  ordinary  care  and  in  consequence  thereof  was  injured,  it  is  the 
province  and  duty  of  the  court  to  find  as  a  fact  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  to  act  accordingly. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County  ;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1903.  Re- 
versed with  finding  of  facts.     Opinion  filed  June  17,  1904. 

Statement  by  the  Court.  In  Went  worth  avenue  appel- 
lant had  two  tracks;  the  south-bound  cars  ran  on  the  west 
track.  Appellee  came  from  the  west  on  the  south  side. of 
Sixty-first  street,  intendino;  to  take  a  north-bound  car  on 
Wentworth  avenue.  The  north-bound  cars  stopped  for 
passengers  at  the  north  line  of  Sixty-first  street.  Near  the 
west  line  of  Wentworth  avenue  appellee  left  the  sidewalk 
on  the  south  side  of  Sixty-first  street  and  started  to  cross 
diagonally  to  the  northwest  corner  of  said  streets.  When 
she  reached  appellant's  first  track  she  came  in  collision 
with  a  south-bound  car  and  was  injured.  In  an  action  on 
the  case  for  negligence  she  recovered  a  judgment  for  $500, 
and  the  defendant  appealed. 

William  J.  Hynes,  James  W.  Duncan,  and  C.  LeRoy 
Bkown,  for  appellant;  Mason  B.  Starring,  of  counsel. 

Clark  &  Clark,  for  appellee;  Horace  S.  Clark,  of 
counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

There  was  no  evidence  tending  to  show  that  appellee 
was  injured  through  the  wanton  or  wilful  acts  or  conduct 
of  the  servants  of  appellant.     If  she  was  guilty  of  negli- 
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gence  which  contributed  to  her  injury  she  cannot  recover. 
It  is  not  a  rule  of  law  that  a  person  is  bound  under  all  cir- 
cumstances to  look  and  listen  before  crossing  the  track  of 
a  street  railroad.  The  question  of  negligence  in  such  case 
is  a  question  of  fact.  But  when  the  court  can  say  that  the 
only  reasonable  inference  that  can  be  drawn  from  the  facts 
is  that  the  plaintiff  failed  to  exercise  ordinary  care  and  in 
consequence  thereof  was  injured,  it  is  the  province  and 
duty  of  the  court  to  find  as  a  fact  that  the  plaintiff  was 
guilty  of  contributory  negligence  and  to  act  accordingly. 

It  was  quite  dark  when  appellee  was  injured.  The  car 
with  which  she  came  in  collision  was  lighted  by  electricity 
and  had  an  electric  headlight.  A  car  went  north  on  the 
east  track  just  before  appellee  reached  the  west  line  of 
Wentworth  avenue  and  from  that  time  until  the  south- 
bound car  reached  and  passed  over  Sixty-first  street  there 
was  no  other  car  nor  any  wagon  or  other  vehicle  on  either 
street  at  or  near  their  intersection.  It  appears  from  the 
evidence  that  the  electric  light  in  use  on  the  car  could  be 
seen  when  the  car  was  a  block  away  and  was  seen  just 
before  the  accident,  by  a  witness  called  by  appellee,  when 
seventy-five  or  a  hundred  feet  away.  There  was  nothing 
to  interfere  with  or  obstruct  her  view  of  the  approaching 
car,  nothing  to  distract  her  attention.  The  only  inference 
and  conclusion  that  can  reasonabl}'^  be  drawn  from  the 
facts  of  this  case  in  our  opinion  is,  that  appellee,  in  going 
upon  or  so  near  the  track  of  appellant  as  to  come  in  colli- 
sion with  a  car  upon  that  track,  failed  to  exercise  ordinary 
care  for  her  own  safety  and  was  guilty  of  negligence  which 
directly  contributed  to  the  injury  complained  of. 

The  judgment  of  the  Superior  Court  will  be  reversed. 

Reversed  with  finding  of  facts. 

Mr.  Justice  Stein  took  no  part. 
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Chicago  City  Ry.  Co.  v.  Meinheit. 


Chicago  City  Railway  Company  t«  Edward  Meinheit, 
Oen.  No.  11,193. 

1.  DRiVKR—duty  of,  to  turn  out  from  street  car  tracks.  An  instruc* 
tion  as  follows  :  *'  The  jury  are  instructed  that  by  reason  of  its  conven- 
ience to  the  public  as  a  carrier  of  passengers,  and  because  of  the  inabil- 
ity of  its  cars  to  turn  out,  a  street  railway  company  is  vested  with  the 
right  of  way  over  other  vehicles  over  the  portion  of  the  street  occupied 
by  its  tracks,  and  it  is  the  duty  of  the  drivers  of  such  veliicles  to  turn 
out  and  allow  its  cars  to  pass,  and  to  use  care  not  to  obstruct  and  delay 
the  same.  And  if  the  jury  believe  from  the  evidence  that  the  plaintiff, 
while  neglecting  such  duty,  if  he  did  neglect  such  duty,  and  failing 
thereby  to  use  ordinary  care  for  his  own  safety,  was  injured*  then  the 
plaintiff  cannot  recover  in  this  case,**  held  proper,  and  its  refusal  rever- 
sible error. 

3.  Cohusiov— instruction  upon,  held  improperly  refund.  An  in- 
struction as  follows  :  **  If  the  jury  believe  from  the  evidence  that  the 
wagon  in  which  the  plaintiff  was  driving  suddenly  cut  in  front  of  the 
grip-car  in  question,  and  that  the  car  and  wagon  came  into  collision 
without  any  negligence  on  the  part  of  the  defendant,  and  that  the  colli- 
sion so  disarranged  the  connection  between  the  said  grip-car  and  the 
cable,  or  the  position  of  the  grip-car,  that  the  said  cable  was  thereby 
rendered  inefficient  or  uncontrollable,  then  if  the  jury  believe  from  the 
evidence  that  the  consequences  of  such  condition  of  the  cable  could  not 
have  be^n  prevented  by  the  exercise  of  ordinary  care  on  the  part  of  the 
defendant,  the  jury  must  find  the  defendant  not  guilty,*'  held  subject 
to  verbal  criticism,  but  of  such  a  character  as  to  require  its  giving  to 
the  jury. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  MaVch  term,  1908.  Re- 
versed and  remanded.    Opinion  filed  June  17,  1904. 

Statement  by  the  Coart.  Appellant  has  upon  Wabash 
avenue  two  railroad  tracks  underneath  each  of  which  there 
is  an  endless  cable  used  to  move  the  cars.  A  train  of  three 
oars,  a  grip-car  and  two  trailers,  was  going  south  in  Wabash 
avenue  on  the  west  track  and  between  Adams  and  Jackson 
streets  struck  a  wagon  driven  by  appellee  and  he  was 
thrown  out  and  injured.  In  an  action  on  the  case  against 
appellant  for  negligence  he  recovered  a  judgment,  from 
which  this  appeal  is  prosecuted. 

VOL.OXIV  M 
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TViLLiAM  J.  IIynes,  James  W.  Dcxcan  and  C.  LeRoy 
Brown,  for  appellant;  Mason  B.  Starring,  of  counsel, 

RicHOLSoN  &  Levy,  for  appellee;  C.  Stuart  Beattie,  of 
counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

The  contention  of  appellant  is  that  appellee  was  driving 
north  in  the  east  or  north-bound  track  and  when  a  short 
distance  from  the  train  of  appellant  he  suddenly  turned  his 
team  to  the  west  and  attempted  to  cross  the  west  track  in 
front  of  the  train;  that  as  soon  as  he  turned  his  team  to  the 
west  and  disclosed  his  intention  to  cross  the  west  track,  the 
grip  driver  made  every  eflFort  to  stop  the  train  but  was  not 
able  to  do  so  before  the  grip-car  struck  the  wao:on. 

The  contention  of  appellee  is  that  he  was  driving  south, 
not  north,  in  the  west  track,  not  the  east,  and  while  in  the 
act  of  turning  out  of  the  west  track  to  permit  the  train  to 
pass,  his  wagon  was  struck.  Each  contention  is  supported 
by  the  testimony  of  several  witnesses. 

Appellant  further  contends  that  as  a  result  of  the  colli- 
sion the  machinery  by  which  the  grip  is  loosened  and  the 
cable  released  was  so  bent  and  injured  that  it  became  and 
was  impossible  to  loosen  the  grip,  or  release  the  cable,  and 
that  it  was  therefore  impossible  to  stop  the  train;  that  the 
train  continued  to  go  forward,  pushing  the  wagon  before 
it,  until  at  Jackson  street  another  wagon  was  struck. 

The  court  refused  to  give  for  the  defendant  the  follow- 
ing instruction : 

**  The  jury  are  instructed  that  by  reason  of  its  conven- 
ience to  the  public  as  a  carrier  of  passengers,  and  because 
of  the  inability  of  its  cars  tol:urn  out,  a  street  railway 
company  is  vested  with  the  right  of  way  over  other  vehi- 
cles over  the  portion  of  the  street  occupied  by  its  tracks, 
and  it  is  the  duty  of  the  drivers  of  such  vehicles  to  turn 
out  and  allow  its  cars  to  pass,  and  to  use  care  not  to  ol> 
struct  and  delay  the  same.  And  if  the  jury  believe  from 
the  evidence  that  the  plaintiff,  while  neglecting  such  duty, 
if  he  did  neglect  such  duty,  and  failing  thereby  to  use  or- 
dinary care  for  his  own  safety,  was  injured,  then  the  plaint-' 
iff  cannot  recover  in  this  case." 
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In  North  Chicago  Elec.  Ey.  Co.  v.  Peuser,  190  111.  67, 
the  same  instruction  was  asked  by  the  defendant  and  re- 
fused and  because  of  such  refusal  the  judgment  was 
reversed.  In  that  case  the  wagon  in  which  the  plaintiff 
was,  and  the  street  car,  were  upon  the  same  track,  going 
the  same  way,  the  car  behind  the  wagon.  The  driver  at- 
tempted to  turn  his  horse  and  wagon  from  the  track  and 
while  the  hind  wheels  of  the  wagon  were  still  on  or  near 
the  track,  the  car  struck  the  wagon  and  the  plaintiflf  was 
thrown  out  and  injured. 

It  is  said  that  the  instruction  was  properly  refused  in 
this  case  because  there  was  no  evidence  from  which  the 
jury  could  find  that  the  plaintiff  was  neglecting  **  the  duty 
to  turn  out  and  let  the  car  pass."  Appellee  testified  that 
he  drove  west  on  Adams  street;  that  when  he  got  to  Wa- 
bash avenue  he  looked  north  and  saw  the  car  coming  about 
seven  or  eight  hundred  feet  away  from  him;  that  he  pro- 
ceeded across  Wabash  avenue  until  he  reached  the  west 
track  and  turned  south  in  that  track.  He  knew  when  he 
turned  into  the  west  track  that  the  car  was  coming  toward 
him  on  that  track.  In  the  Peuser  case  there  was  no  evi- 
dence that  either  the  plaintiff  or  the  driver  of  the  wagon 
knew  that  the  car  was  approa<5hing  them.  In  this  case  the 
plaintiff  was  the  driver  of  the  wagon;  in  the  Peuser  case 
he  was  not  and  had  no  control  over  the  wagon.  The  evi- 
dence tending  to  show  that  the  plaintiff  in  this  case  neg- 
lected his  duty  to  turn  out  and  let  the  car  pass  and  failed 
to  exercise  ordinary  care  for  his  own  safety  is  more  cogent 
and  abundant  than  was  the  evidence  in  the  Peuser  case  to 
show  that  Peuser  neglected  such  duty  or  failed  to  exercise 
ordinary  care  for  his  own  safety.  Upon  the  authority  of 
that  case  we  hold  that  it  .was  reversible  error  to  refuse  to 
give  in  this  case  the  instruction  above  set  out. 

The  court  also  refused* to  give  for  the  defendant  the  fol- 
lowing instruction : 

"  If  the  jury  believe  from  the  evidence  that  the  wagon  in 
which  the  plaintiff  was  driving  suddenly  cut  in  front  of  the 
grip-car  in  question,  and  that  the  oar  and  wagon  came  into 
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collision  without  any  negligence  on  the  part  of  the  defend- 
ant, and  that  the  collision  so  disarranged  the  connection 
between  the  said  grip  car  and  the  cable,  or  the  position  of  the 
grip-car,  that  the  said  cable  was  rendered  ineflBcient  or  un- 
controllable, then  if  the  jury  believe  from  the  evidence  that 
the  consequences  of  such  condition  of  the  cable  could  not 
have  been  prevented  by  the  exercise  of  ordinary  care  on 
the  part  of  the  defendant,  the  jury  must  find  the  defendant 
not  guilty.'^ 

It  is  not  clear  from  the  evidebce  whether  the  plaintiff 
was  thrown  from  the  wagon  and  injured  by  the  impact  of 
the  car  against  the  wagon,  or  after  the  collision,  while  the 
car,  then  uncontrollable,  was  pushing  the  wagon  before  it. 
If  the  collision  occurred  "  wjthout  any  negligence  on  the 
part  of  the  defendant,"  and  the  injury  to  the  grip  ma- 
chinery or  cable  was  the  direct  result  of  the  collision  and 
the  uncontrollable  condition  of  the  car  and  cable,  the  direct 
result  of  the  injury  to  the  grip  machinery  or  cable,  and  the 
consequence  of  such  condition  of  the  car  or  cable  "  could 
not  have  been  prevented  by  the  exercise  of  ordinary  care 
on  the  part  of  the  defendant,"  the  defendant  would  not  be 
liable  to  the  plaintiff  for  his  injuries,  whether  they  were  re- 
ceived as  the  direct  result  of  the  impact  of  the  car  against 
the  wagon  or  as  the  result  of  the  pushing  of  the  wagon 
by  the  car  after  the  collision. 

The  instruction  in  question  is  subject  to  some  verbal  crit- 
icism, but  we  think  it  involves  rules  of  law  that  should 
have  been  stated  to  the  jury  to  aid  them  in  arriving  at  a 
proper  conclusion  in  the  cause. 

For  the  errors  indicated,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

JSeversed  and  remanded. 

Mr.  Justice  Stein  took  no  part. 
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Chieago  Janetton  Railway  Company  y.  John  McAnroWj 
Administrator,  etc. 

een.  No.  11,202. 

1.  OwNERsrap  OF  TRACKS— toTicn  proof  ofy  not  essential.  Notwith- 
standing the  declaration  in  an  action  on  the  case  for  death  caused  by 
alleged  wrongful  act  may  allege  that  the  defendant  owned  certain  rail- 
road tracks,  yet  proof  of  such  allegation  is  not  necessary  where  it 
appears  from  the  evidence  that  such  tracks  were  in  the  possession  of 
the  defendant,  and  were  operated  by  it. 

2.  Pbesumption— M?7ier6  evidence  in  possession  of  part^  is  withheld. 
Weak  evidence  becomes  strong  by  the  neglect  of  the  party  against 
whom  it  is  put  in,  in  not  showing,  by  means  within  the  easy  control  of 
that  party,  that  the  conclusion  drawn  from  such  evidence  is  untrue. 

8.  Look  and  listen— rute  of.  Whether  the  failure  of  one  about  to 
cross  a  railroad  track,  to  look  and  listen  for  an  approaching  train  or  car, 
amounts  to  and  is  negligence,  depends  upon  the  facts,  conditions  and 
circumstances. 

4.  Failure  to  warn— tcTien,  ground  for  recovery.  Where  one  meets 
hb  death  while  passing  over  a  crossing,  which  he  had  been  in  the  habit 
of  passing  over  for  a  long  time  previously,  and  was  familiar  with  the 
custom  of  the  flagman  of  the  defendant  stationed  there  to  give  notice 
of  approaching  trains,  his  personal  representative  is  entitled  to  recover 
where,  when  such  person  approached  the  crossing,  the  flagman  was  at 
his  post,  with  his  flag  in  his  hand,  and  he  had  a  right  to  rely  upon  the 
presence  of  such  flagman  and  his  failure  to  warn  him  of  an  approaching 
train  as  a  notice  to  him  that  no  train  was  close  at  hand,  and  as  an  invi- 
tation to  make  the  crossing  in  safety,  so  far  as  an  approaching  train  was 
concerned. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Marcus  Kavanaqh, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1903.    Affirmed.    Opinion  flled  June  17,  1904. 

Statement  by  the  Gonrt.  Kine  railroad  tracks,  running 
a  little  east  of  south,  cross  Western  avenue,  a  north  and 
south  street,  north  of  Thirtj^-ninth  street.  On  the  west 
side  of  Western  avenue  is  a  sidewalk.  On  the  west  side 
of  this  sidewalk,  north  of  the  railroad  tracks,  is  a  shed 
or  fence  known  as  "  the  high  board  fence,''  the  south  end 
of  which  is  but  a  short  distance  north  of  the  railroad. 
East  of  the  sidewalk  and  north  of  and  near  to  the  north 
track  is  a  small  building  known  as  the  "watch  house." 
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The  first  track  from  the  north  is  a  switch  track.  The  sec- 
ond is  the  first  main  track,  the  third  the  second,  and  the 
fourth  the  third  main  track.  The  distance  from  the  south 
end  of  "the  high  board  fence"  to  the  north  rail  of  the  first 
main  track,  measured  on  the  west  line  of  the  sidewalk,  is 
fifty-two  feet.  The  distance  from  the  same  point  to  the 
north  rail  of  the  second  main  track,  measured  on  the  west 
line  of  the  sidewalk,  is  seventy-three  feet.  A  switch  track 
which  leaves  the  first  main  track  a  short  distance  west  of 
Western  avenue  and  runs  more  westerly  than  the  main 
tracks  leads  into  the  second  main  track  directly  west  of 
"the  high  board  fence."  A  switch  track  parallel  with  the 
other  leaves  the  second  main  track  just  west  of  Western 
avenue  and  leads  into  the  third  main  track  at  a  point  west 
of  the  south  end  of  "the  high  board  fence." 

Patrick  Curran  was  on  the  sidewalk  in  front  of  "the 
high  board  fence."  He  walked  south,  stopped  and  talked 
with  a  friend  opposite  the  watch  house,  proceeded  south  on 
the  sidewalk,  crossed  the  switch  track  and  the  first  main 
track,  and  as  he  stepped  upon  the  second  main  track  was 
struck  by  an  Illinois  Central  engine  and  killed.  Appellee, 
his  administrator,  recovered  a  judgment  for  $5,000  against 
appellant  for  wrongfully  causing  his  death,  from  which  this 
appeal  is  prosecuted. 

Winston,  Stra^wn  &  Shaw,  for  appellant. 

James  C.  McShanb,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

The  declaration  alleged  that  defendant  owned,  operated 
and  possessed  the  railroad  tracks  upon  which  the  engine 
ran  which  killed  Curran.  Appellant  insists  that  as  the 
evidence  shows  only  that  appellant  was  in  the  possession 
of  and  operating  said  tracks,  but  not  that  it  was  the  owner 
of  them,  the  judgment  must  be  reversed.  We  do  not  think 
that  the  plaintiff  was  bound  to  prove  ownership  of  appel- 
lant, although  it  was  as  averred,  but  that  proof  of  posses- 
sion and  operation  of  the  tracks  was  sufficient. 
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The  declaration  charged  inter  alia,  as  negligence,  the 
failure  of  the  flagman  of  defendant  to  warn  the  deceased 
of  the  approach  of  the  train.  It  appears  from  the  evi- 
dence that  on  the  day  of  the  accident  there  were,  and  for 
a  long  time  before,  had  been,  upon  the  crossing  two  flag- 
men, and  the  station  of  one  of  them  was  and  had  been  on 
the  north  side  of  the  tracks.  It  is  contended  that  this 
flagman  was  not  the  servant  of  the  appellant  and  therefore 
his  negligence,  if  he  was  negligent,  was  not  the  negligence 
of  appellant.  We  think  the  evidence  sufficient  to  show 
that  this  flagman  was  the  servant  of  appellant,  and  ap- 
pellant offered  no  evidence  to  show  that  he  was  not  its 
servant.  *'Weak  evidence  becomes  strong  by  the  neglect 
of  the  party  against  whom  it  is  put  in,  in  not  showing  by 
means  within  the  easy  control  of  that  party,  that  the  con- 
clusion drawn  from  such  evidence  is  untrue."  P.,  Ft.  W. 
&  C.  Ry.  Co.  v.  Callaghan,  50  111.  App.  681.  This  flagman 
testified  that  at  the  time  of  the  accident  he  stood  between 
the  first  and  second  main  tracks  just  east  of  the  center  of 
Western  avenue;  that  he  had  a  flag  in  his  hand  but  was 
looking  south;  did  not  see  Curran  approaching,  and  made 
no  effort  to  warn  him  of  the  coming  train;  there  was  no 
gate  at  the  crossing.  At  the  time  of  day  that  Curran  was 
killed  sixty  trains  per  hour  passed  over  the  crossing,  three- 
fourths  of  them  on  the  four  northern  main  tracks.  From 
this  and  other  evidence  in  the  record,  we  think  the  jury 
were  warranted  in  finding  that  the  failure  of  the  flagman 
to  warn  Curran  of  the  approach  of  the  train  was  negligence 
of  the  appellant  which  contributed  to  the  injury  and  death 
of  Patrick  Curran. 

The  question  remains  whether  the  deceased  was  guilty 
of  contributory  negligence.  Whether  the  failure  of  one 
about  to  cross  a  railroad  track,  to  look  and  listen  for  an 
approaching  car  or  train,  amounts  to  and  is  negligence, 
depends  upon  the  facts,  conditions  and  circumstances.  In 
Boyle  v.  I.  C.  R.  R.  Co.,  88  111.  App.  255,  we  said  (p.  260): 
"  While  a  failure  to  look  if  a  train  is  approaching  is  not  in 
law  negligence  ^<?/*  se,  it  is  negligence  in  fact,  if  there  are 
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no  conditions  or  circumstances  which  excuse  such  looking. 
And  a  jury  without  evidence  of  the  conditions  or  circum- 
stances which  excuse  looking,  when  looking  would  dis- 
close the  danger,  is  not  warranted  in  finding  that  such 
failure  to  look  is  not  negligence."  The  verdict  involves  a 
finding  that  the  deceased  exercised  ordinary  care,  and  that 
finding  involves  a  finding,  that  in  the  facts,  conditions  and 
circumstances  shown  by  the  evidence  the  jury  might  prop- 
erly find  sufficient  excuse  for  the  failure  of  the  deceased  to 
look  or  listen  for  a  coming  train  before  going  upon  the 
track.  The  flagman  who  was  on  the  north  side  of  the 
crossing  on  the  day  of  the  accident  had  been  stationed 
there  for  years  and  during  that  time  the  deceased  had 
passed  over  the  crossing  several  times  a  day  and  was 
familiar  with  the  custom  of  the  flagman  to  give  notice  of 
approaching  trains.  When  the  deceased  came  to  the  cross- 
ing, the  flagman  was  at  his  post,  with  his  flag  in  his  hand, 
and  we  think  deceased  had  quite  as  much  right  to  rely  upon 
the  presence  of  the  flagman  and  his  failure  to  warn  him  of 
an  approaching  train,  as  a  notice  to  him  that  no  train  was 
close  at  hand,  and  as  an  invitation  to  make  the  crossing  in 
safety  so  far  as  an  approaching  train  was  concerned,  as  the 
plaintiff  in  C.  &  A.  R.  R.  Co.  v.  Redmond,  70  111.  App.  119, 
had  to  rely  upon  open  crossing- gates  as  such  notice  and 
invitation.  C,  R.  I.  &  P.  Ry.  Co.  v.  Clough,  134  111.  686; 
C,  C,  C.  &  St.  L.  R.  R.  Co.  V.  Bruce,  Ad.,  63  111.  App.  233; 
St.  L.,  V.  &  T.  H.  R.  R.  Co.  v.  Dunn,  Ad.,  78  111.  200;  C.  & 
A.  R.  R.  Co.  V.  Lewandowski,  190  111.  301. 

A  short  time  before  the  accident,  probably  while  the 
deceased  was  near  the  watch  house,  a  Burlington  train 
passed  over  the  crossing  on  the  first  main  track,  crosseil 
on  the  switch  to  the  second  main  track  and  passed 
north  on  that  track.  The  Illinois  Central  train  crossed 
from  the  third  to  the  second  main  track  on  a  switch 
just  south  of  the  one  over  which  the  Burlington  train 
crossed  from  the  first  to  the  second  main  track  and  then 
went  south  on  the  second  main  track,  the  same  track 
the  Burlington  train  went  north  on.     About  the  same  time 
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a  Baltimore  and  Ohio  train  passed  north  over  the  crossing 
on  a  track  farther  south.  The  second  main  track  ran  only 
a  little  east  of  south;  the  deceased  was  walking  south  and 
so  the  Illinois  Central  train  came  practically  from  behind 
Mm  as  it  ap])roached  the  crossing.  No  doubt  if  he  had 
looked  to  the  north  and  west  just  before  he  went  upon  the 
second  main  track  and  after  the  Illinois  Central  train  had 
left  the  third  track  to  cross  over  to  the  second,  he  would 
have  seen  the  danger,  but  we  cannot  say  under  the  evidence 
in  this  record,  that  the  jury  were  not  warranted  in  finding 
in  the  facts,  conjlitions  and  circumstances,  sufficient  excuse 
for  the  failure  of  the  deceased  to  look  or  listen  before  going 
upon  the  track  where  he  lost  his  life. 
The  judgment  of  the  Superior  Court  will  be  affirmed. 

AJjif^raed. 


Charles  H.  Evans,  Administrator^  etc.,  v.  Superior  Steel 

Company. 

Gen.  No.  11,215. 

1.  Partner's  jaabiiaty— extent  of,  after  death.  The  estate  of  a  de- 
ceased partner  is  liable  for  merchandise  sold  to  the  firm  of  which  he 
was  a  member,  during  his  life,  but  not  delivered  until  after  his  death. 

2.  Judgment  order— proper  form  of,  upon  allowance  of  claim  in 
court  of  probate.  Where  there  is  no  contest  between  individual  and 
partnership  creditors,  the  doctrine  of  marehalling  assets  does  not  apply, 
and  a  judgment  in  favor  of  a  partnership  creditor,  that  the  claim  be 
paid  in  due  course  of  administration,  is  proper. 

Contested  claim  against  deceased's  estate.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  i^BNER  Smith,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1908.  Affirmed. 
Opinion  filed  June  17,  1904. 

Kbetzinger,  Gallagher  &  Roonky,  for  appellant. 

Charles  0.  Arnold,  for  appellee. 

Mb.  Justice  Baker  delivered  the  opinion  of  the  court. 
Smythe  and  Bartholomew  were  copartners  and  as  such 
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copartners,  in  June,  1897,  entered  into  a  contract  with  ap- 
pellee for  the  purchase  of  ten  tons  of  steel  to  be  delivered 
from  time  to  time  during  the  remainder  of  that  year  at  the 
price  of  $3.95  per  hundred  weight.  Three  tons  were  deliv- 
ered in  June  and  paid  far.  July  9,  1897,  Smythe  died, 
August  21,  Bartholomew,  in  the  name  of  the  late  firm, 
ordered  appellee  to  deliver  the  remaining  seven  tons  of 
steel  and  it  was  delivered  accordingly.  It  was  not  paid  for, 
and  a  claim  for  the  purchase  price  thereof  was  allowed  by 
the  Probate  Court  against  the  estate  of  Smythe.  On  ajv 
peal  to  the  Circuit  Court,  the  claim  was  again  allowed  for 
$546.27,  and  ordered  to  be  paid  in  due  course  of  adminis- 
tration, and  the  administrator  appealed. 

In  Mason  v.  Tiffany,  45  111.  392,  a  firm  of  which  Tiflfany 
was  a  member  ordered  of  Mason  &  Co.,  certain  boilers. 
Before  they  were  delivered  Tiffany  died,  and  the  boilers 
were  delivered  to  the  survivors  of  the  firm,  who  continued 
the  business  in  the  old  name,  and  they  executed  notes  for 
the  price  in  the  firm  name.  The  notes  were  not  paid  and 
a  bill  was  filed  by  the  assignee  of  Mason  &  Co.  against  the 
administrators  of  Tiffany,  to  enforce  the  payment  of  the 
purchase  price  by  his  estate.  The  bill  was  dismissed  for 
want  of  equity.  On  appeal  the  decree  \vas  reversed.  In 
that  case  it  was  held  by  the  Supreme  Court  that  the  claim 
for  the  purchase  price  of  the  boilers  was  an  indebtedness 
subsisting  against  the  firm  of  George  B.  Tiffany  &  Com- 
pany  in  the  lifetime  of  Tiflfany,  contracted  before  the  firm 
was  dissolved  by  his  death;  that  "  the  notes  executed  by  the 
survivors  were  mere  evidence  of  the  amount  of  the  debt  and 
time  of  payment.  The  debt  itself  existed  independently  of 
the  notes  and  was  a  debt  for  which  the  separate  estate  of 
Tiflfany  was  responsible." 

We  regard  the  decision  in  that  case  as  controlling  the  de- 
cision in  this  case.  If  the  estate  of  Tiffany  was  liable  for 
the  purchase  price  of  the  boilers  contracted  for  by  a  firm 
of  which  he  was  a  member,  but  delivered  after  his  death 
to  the  surviving  partners,  on  an  order  given  by  them  in  the 
name  of  the  old  firm,  then  the  estate  of  Smythe  is  liable 


Digitized  by 


Google 


Chicago — First  Distkict — A.  D.  1904.      507 

Evans  v.  Superior  Steel  Co. 

for  the  purchase  price  of  the  steel  in  question,  which  was 
contracted  for  by  Sraythe  and  Bartholomew,  partners  under 
the  name  of  the  Magic  Darner  Company,  and  delivered  to 
Bartholomew  in  the  name  of  the  Magic  Darner  Company. 

•There  is  no  contest  here  between  individual  and  partner- 
ship creditors,  the  doctrine  of  marshalling  assets  does  not 
apply,  and  the  judgment  that  the  claim  be  paid  in  due 
course  of  administration  was  proper.  Doggett,  Ex.,  v.  Dill, 
108  111.  560. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 
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Raff  Brewing  Company  y.  John  Sclianz. 

1.  Specific  performance— trTicn,  will  not  he  atoardecL  A  contract 
within  the  Statute  of  Frauds  will  not  be  specifically  enforced  where  the 
defense  of  such  statute  is  relied  upon. 

Proceeding  for  specific  performance.  Appeal  from  the  Circuit  Court 
of  Adams  County;  the  Hon.  John  C.  Broady,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1908.  Affirmed,  Opinion  filed 
March  16,  1904.    Rehearing  denied  May  27,  1904. 

Louis  H.  Bebgeb,  for  appellant. 

Joseph  A.  Roy  and  Arthur  S.  Roy,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court. 

This  is  a  bill  filed  by  appellant  for  the  specific  perform- 
ance by  appellee,  of  a  parol  contract  for  the  leasing  of  cer- 
tain premises  located  at  the  southeast  corner  of  Fourth  and 
State  streets  in  the  city  of  Quincy,  for  the  term  of  five 
years  and  for  the  sale  of  certain  chattel  property.  Appel- 
lee's demurrer  to  the  bill  was  sustained  and  appellant  elect- 
ing to  abide  by  its  bill,  the  same  was  dismissed  for  want  of 
equity. 

The  contract  set  up  in  the  bill  and  sought  to  be  specifio- 
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ally  enforced,  is  clearly  within  the  inhibition  of  the  Statute 
of  Frauds  and  therefore  subject  to  demurrer.  Cloud  v. 
Greasley,  125  111.  313. 

The  demurrer  was  properly  sustained  and  the  decree  is 
affirmed. 

Affirmed, 


George  W,  Ehrhart  y.  Curtis  W.  Rork. 

1 .  New  promise— to/ien  admisfdon  of  evidence  of,  cannot  be  assigned 
as  error.  The  admission  of  evidence  of  a  new  promise  made  after  a 
discharge  in  bankruptcy  cannot  be  complained  of  .as  incompetent  under 
the  pleadings,  wliere  the  defendant  by  the  introduction  of  contradict- 
ory evidence  treated  the  question  as  to  whether  or  not  a  new  promise 
was  made  as  properly  in  issue. 

3 .  Discharge  in  bankruptcy— w/ien  claim  is  released  by.  The  words 
*•  fiduciary  capacity,"  as  used  in  section  17  of  the  Bankruptcy  Act,  are 
to  be  given  a  restricted  interpretation  so  that  only  such  claims  as  arise 
from  a  defalcation  while  acting  in  a  fiduciary  relation  giving  rise  to  a 
technical  trust,  are  released  by  a  discharge  in  bankruptcy. 

8.  EmbezzTiRMENT-- ip/taf  essential  to  constitute.  To  constitute  em- 
bezzlement, the  misappropriation  must  have  been  intentional  and 
fraudulent. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Macon  County; 
the.  Hon.  Wilijam  G.  Cochran,  Judge,  presiding^  Hpard  in  this 
court  at  the  November  term,  1903.  Reversed  and  remanded.  Opinion 
filed  June  28,  1904. 

Bedmon  &  Hog  AN  and  C.  C.  LeFobgbe,  for  appellant. 

O.  C.  Adams  and  I.  A.  Buckingham,  for  appellee. 

Mb.  Presiding  Justice  Baumu  delivered  the  opinion  of 
the  court. 

Appellee  broao^ht  this  action  in  assumpsit  against  appel- 
lant, and  on  the  trial  recovered  a  judgment  for  $107.75 
and  costs.  To  the  declaration,  consisting  of  the  common 
counts,  with  a  bill  of  particulars,  defendant  filed  pleas  of 
the  general  issue  and  discharge  in  bankruptcy,  on  October 
5,  1899.  Plaintiff  replied  that  the  several  causes  of  action 
accrued  to  him  after  October  5,  1899,  and  that  the  same 
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were  excepted  by  the  provisions  of  the  Bankruptcy  Act 
from  the  operation  of  such  discharge.  The  items  in  con- 
troversy are,  first,  the  sum  of  $55  with  accrued  interest, 
paid  by  plaintiff  in  liquidation  of  a  note  for  $70  dated  Jan- 
uary 10,  1890,  upon  which  he  was  surety  for  defendant; 
second,  the  sura  of  $70  claimed  by  plaintiff  to  have  been 
paid  by  him  to  defendant  for  two  abstracts  of  title  pre- 
pared for  plaintiff  by  one  Mcintosh,  which  amount  defend- 
ant failed  to  pay  over  to  Mcintosh;  and  third,  the  sum  of 
$110  and  accrued  interest,  being  the  amount  of  two  notes 
payable  to  plaintiff  and  placed  by  him  in  defendant's  hands 
for  collection,  which  plaintiff  claims  defendant  collected  or 
negotiated  and  failed  to  account  for.  The  defense  as  to 
the  first  item  was  payment  and  as  to  the  second  and  third, 
payment  and  discharge  in  bankruptcy. 

Plaintiff  introduced  evidence  tending  to  prove  a  new 
promise  by  defendant,  after  his  discharge  in  bankruptcy, 
to  pay  the  third  item  of  the  account,  and  the  court  gave  an 
instruction  authorizing  a  recovery,  based  upon  proof  of 
such  new  promise.  It  is  insisted  that  evidence  of  a  new 
promise  was  not  competent  under  the  pleadings  and  that 
the  instruction  should  have  been  refused.  Plaintiff  did  not 
specifically  plead  a  new  promise,  but  if  the  evidence  was 
not  competent  under  his  replication  that  the  cause  of  action 
accrued  to  him  after  October  5,  1899,  it  was  introduced 
without  objection,  and  whether  or  not  a  new  promise  was 
made,  was  treated  by  defendant  as  a  fact  properly  in  issue, 
by  introducing  contradictory  evidence.  Defendant  cannot 
now,  for  the  first  time,  be  permitted  to  urge  that  the  intro- 
duction of  such  evidence  and  the  giving  of  an  instruction 
predicated  thereon  was  error.  It  is  insisted  by  plaintiff 
that  proof  that  he  paid  to  defendant  the  sum  of  $70  to  be 
by  the  latter  paid  to  Mcintosh  for  the  abstracts  of  title, 
and  that  he  gave  to  defendant  the  two  notes  in  question 
for  collection,  established  such  a  fiduciary  relation  .between 
the  parties,  as,  that,  within  the  meaning  of  section  17  of 
the  Bankruptcy  Act,  the  debt  to  plaintiff  created  by  defend- 
ant's failure  to  pay  the  $70  to  Mcintosh  and  his  collecting 
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or  negotiating  the  two  notes  without  accounting  therefor 
to  plaintiff,  would  not  be  released  by  defendant's  discharjje 
in  bankruptcy.  The  trial  court  adopted  this  view,  and  so 
instructed  the  jury.  The  section  in  question,  so  far  as  it  is 
pertinent  to  this  case,  is  as  follows  :  "A  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  his  provable  debts, 
except  such  as  *  *  *  (4)  were  created  by  his  fraud,  em- 
bezzlement, misappropriation,  or  defalcation  while  acting 
as  an  officer  or  in  any  fiduciary  capacity.'\  The  phrase 
"  while  acting  as  an  officer  or  in  any  fiduciary  capacity  " 
does  not  qualif}''  or  limit  the  words  "  fraud,  embezzlement, 
'misappropriation,"  that  precede  it,  but  only  the  word  "de- 
falcation," and  this  section  must  be  so  interpreted.  Craw- 
ford V.  Burke,  201  111.  581. 

There  is  great  contrariety  of  opinion  in  courts  of  last  re- 
sort, as  to  the  interpretation  of  the  words  "  fiduciary  capac- 
ity "  as  used  in  the  section  under  consideration.  However 
we  might  be  inclined  to  interpret  them  if  the  question  was 
presented  as  one  of  first  impression,  we  are  bound  to  follow 
the  interpretation  adopted  by  our  own  Supreme  Court  in 
Svanoe  v.  Jurgens,  144  III.  507.  The  court  in  that  case,  in 
construing  the  language  of  the  Bankruptcy  Act  of  1867 
adopted  the  reasoning  of  the  Supreme  Court  of  the  United 
States  in  Chapman  v.  Forsyth,  2  How.  (U.  S.)  202,  wherein 
it  construed  somewhat  similar  language  in  the  Bankrupt 
Act  of  1841,  and  hold  that  the  words  "fiduciary  capacity  " 
are  to  be  interpreted  in  a  restricted  sense,  and  to  include 
only  technical  trusts  and  not  such  as  arise  by  implication  of 
law  from  a  contract  of  agency. 

In  this  case  the  court  in  instructing  the  jury  misinter- 
preted section  17  of  the  act  in  question,  by  denominating 
the  relation  of  the  defendant  as  fiduciary,  and  in  qual- 
ifying or  limiting  the  words  "fraud,  embezzlement,  mis- 
appropriation" by  the  phrase  "while  acting,"  etc.  The 
instructions  were  also  erroneous  in  authorizing  the  jury  to 
find  the  defendant  guilty  of  embezzlement,  upon  proof 
merely  that  he  collected  money  for  the  plaintiff  and  appro- 
priated the  same.    To  constitute  embezzlement  the  misap- 
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propriation  must  be  intentional  and  fraudulent.  2  Bishop's 
New  Crira.  Law,  par.  352;  1  Wharton's  Grim.  Law,  par. 
1009.  In  view  of  the  fact  that  there  was  evidence  tending 
to  prove  that  plaintiff  consented  to  the  appropriation  by 
defendant  of  the  money  collected,  and  knowingly  assumed 
the  relation  of  an  ordinary  creditor,  the  instructions  should 
have  been  qualified  as  suggested. 

The  evidence  comes  far  short  of  authorizing  a  recovery 
by  plaintiff  of  the  item  of  $70  paid  by  him  to  defendant  for 
abstracts  of  title  prepared  by  Mcintosh.  There  was  no 
contract  relation  whatever  between  plaintiff  and  Mcintosh. 
The  abstracts  of  title  were  prepared  by  Mcintosh  upon  an 
order  therefor  to  him  by  defendant  and  not  by  plaintiff, 
and  the  charge  therefor  on  the  books  of  Mcintosh  was 
made  against  defendant.  The  evidence  of  thetransa  ction 
shows  conclusively  ihat  the  defendant  and  not  the  plaintiff 
was  the  debtor  to  Mcintosh. 

The  judgment  is  reversed  and  the  cause  remanded. 

Jieversed  and  remanded. 


Daniel  M.  Smoot  v.  Consolidated  Coal  Company  of  St. 

Louis. 

1,  MiNERAi/— 6jfec<  of  conveyance  of.  The  conveyance  of  coal  in 
place,  beneath  the  surface,  operates  to  create  a  distinct  and  separate  es- 
tate in  the  grantee,  entirely  independent  of  the  rights  of  the  owner  of 
the  surface;  and  where  the  conveyance  of  such  coal  is  made,  by  neces- 
sary  implication  there  is  reserved  to  the  grantor  the  right  and  tide  to 
all  and  every  other  estate  in  such  land,  including  the  estate  and  rights 
in  such  land  with  respect  to  other  minerals. 

2.  Trover— tr^ien,  liea.  Trover  will  lie  for  the  wrongful  conversion 
of  mineral  separated  from  the  earth  by  artificial  causes. 

8,  Trovkr— w/icn,  does  not  lie.  Trover  is  not  an  appropriate  action 
to  recover  the  value  of  mineral  upon  deposit  in  the  earth. 

4.  Measure  op  damages— in  action  for  wrongful  conversion  of 
mineral.  Where  a  defendant  under  a  grant  from  the  plaintiff  has  re- 
moved certain  coal,  and  in  removing  such  coal  has  necessarily,  likewise, 
removed  what  is  known  as  "  iron  pyrites,"  the  measure  of  damages  in 
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an  action  for  the  conversion  of  .such  iron  pyrites  is  the  value  of  the  coal 
at  the  mouth  of  the  pit,  less  the  cost  of  the  digging  of  such  iron  pyrites 
and  of  separating  it  from  merchantable  coal. 

Action  of  trover.  Appeal  from  the  Circuit  Court  of  Vermilion 
County;  the  Hon.  Morton  W.  Thompson,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1903.  Reversed  and  remanded.  Opinion 
filed  June  28,  190i. 

Lawrence  &  Lawrence,  for  appellant. 
H.  M.  Steely,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court. 

On  April  14,  1893,  appellant  and  wife,  in  consideration 
of  $935,  by  their  warranty  deed,  conveyed  to  appellee,  "  all 
the  coal  in,  under  and  throughout "  a  tract  of  land  contain- 
ing 129  acres,  situate  in  Vermilion  county,  "  with  the  right 
to  mine  and  remove  the  same  and  the  right  to  maintain 
tramways  "  underground  for  the  purpose  of  mining  and  re- 
moving any  other  coal  said  grantee  now  owns  or  may  here- 
after acquire."  For  several  years  prior  to  this  conveyance 
appellee  had  been  operating  a  coal  mine  on  lands  lying 
immediately  south  of  appellant's  land,  and  did  not  enter 
appellant's  land  for  the  purpose  of  mining  until  November, 
1900.  The  veins  of  coal  in  the  so-called  Danville  district,  in 
which  is  appellant's  land,  carry  in  considerable  quantities,  a 
mineral  known  as  "  sulphur  rock  "  or  "  iron  pyrites,"  which 
is  severed  from  the  soil  in  the  usual  course  of  mining  for 
coal,  and  which,  prior  to  1901,  was  treated  as  refuse  or  waste 
and  thrown  on  the  gob.  Invention  having  opened  a  mar- 
ket for  this  hitherto  waste  mineral  in  the  manufacture  of 
sulphuric  acid,  vitriol,  alum  and  sulphur,  appellee  in  the 
operation  of  its  mine  on  appellant's  land  and  the  land  ad- 
jacent, saved  and  sold  the  same  to  the  amount  of  2,493,500 
pounds,  prior  to  September  24,  1902,  at  a  gross  price  per 
ton  of  $2.75  f.  o.  b.  Fairmount;  of  which  amount  thirty- 
two  per  cent  has  been  mined  and  sold  from  the  vein  of  coal 
lying  within  appellant's  land. 

Vol.  CXIV  33 
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This  is  a  suit  in  trover  by  appellant  against  appellee  to 
recover  the  value  of  the  iron  pyrites  mined  from  the  land 
of  appellant,  and  which  the  declaration  alleges  appellee 
wrongfully  converted  to  its  own  use.  To  the  declaration 
in  the  usual  form,  ap[)ellee  pleaded  the  general  issue,  and 
the  cause  proceeded  to  trial  before  a  jury.  At  the  close  of 
all  the  evidence,  the  court,  on  motion  of  appellee,  instructed 
the  jury  to  return  a  verdict  finding  the  defendant  not  guilty, 
and  upon  the  return  of  such  verdict,  after  overruling  a 
motion  for  a  new  trial,  rendered  judgment  against  plaintiff 
for  costs. 

The  conveyance  of  coal  in  place,  beneath  the  surface, 
operates  to  create  a  distinct  and  separate  estate  in  the 
grantee,  entirely  independent  of  the  estate  and  rights  of 
the  owner  of  the  surface.  Catlin  Coal  Co.  v.  Lloyd,  176  111. 
275.  So  the  owner  of  the  entire  estate  in  a  tract  of  land 
containing  several  distinct  and  separate  minerals,  may  by 
apt  conveyances,  vest  in  each  of  several  grantees,  distinct 
and  separate  estates  in  the  tract.  The  language  of  the 
deed  in  question  leaves  no  room  for  a  construction.  It  cre- 
ated in  appellee  an  estate  in  the  coal  only,  as  a  distinct 
and  separate  entity,  in  the  tract  of  land  described,  and  by 
necessary  implication  reserved  to  appellant  the  title  and 
right  to  all  and  every  other  estate  therein. 

Coal,  although  the  product  of  vegetable  deposit,  is  called 
by  geologists,  a  mineral,  while  pyrites  of  iron  is,  in  its 
essence,  a  mineral,  chemically  separate  and  distinct  from 
coal. 

The  evidence  tends  to  show  that  traces  of  pyrites  of  iron 
exist  in  all  bituminous  coal;  that  when  intermingled  with 
the  coal  in  any  considerable  quantity,  it  renders  the  coal 
unmerchantable,  the  iron  forming  an  excess  of  clinkers  in 
the  grate,  and  in  the  process  of  combustion,  eating  out  the 
grate  bars;  that  the  vein  of  coal  in  the  tract  of  land  de- 
scribed in  the  deed,  is  approximately  five  and  one-half  feet 
in  thickness;  that  the  pyrites  of  iron  appears  in  the  vein  In 
two  bands  or  sheets  and  also  in  irregular  lump  formations; 
that  the  lower  band  or  sheet  varying  in  thickness  from  one 
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inch  to  that  of  a  sheet  of  paper  is  usually  found  about  six 
to  fifteen  inches  above  the  bottom  of  the  coal  in  the  vein 
and  the  other  band  or  sheet,  somewhat  thicker  than  the 
first,  is  found  immediately  below  the  top  layer  of  coal  in 
the  vein.  In  the  operation  of  the  mine,  the  miners  are 
paid  for  the  iron  pyrites  mined,  at  the  rate  of  fortj'-nine 
cents  per  ton,  the  same  rate  per  ton  as  for  coal  mined,  and 
are  required  to  separate  it  from  the  coal.  The  coal  and 
iron  pyrites  are  then  put  in  separate  cars  and  hoisted  to 
the  surface,  the  miners  being  docked  incase  the  car  of  coal 
contains  an  excessive  amount  of  the  iron  pyrites.  After 
being  hoisted  to  the  surface  the  coal  and  iron  pyrites  are 
again  examined  and  any  excess  of  iron  pyrites  found  inter- 
mingled in  the  coal  is  removed,  as  is  also  any  coal  found 
intermingled  with  the  iron  pyrites.  Prior  to  the  time 
appellee  found  a  market  for  the  iron  pyrites,  it  was,  after 
being  separated  from  the  coal  in  the  mine,  thrown  in  the 
gob  or  deposited  in  the  worked-out  rooms,  as  refuse  or 
waste,  and  was  also  treated  as  waste  when  separated  from 
the  coal  on  the  surface. 

It  is  claimed  by  appellee  that  as  the  iron  pyrites  is  found 
in  the  vein  of  coal,  more  or  less  intermingled  with  the  coal, 
and  necessarily  removed  from  its  place  in  deposit  in  the  - 
operation  of  mining  the  coal,  it  acquired  title  to  it,  by  the 
grant  of  the  coal  in  the  deed,  as  an  appurtenant  or  neces- 
sary incident.  Coal  and  iron  pyrites  are,  as  has  been  stated, 
separate  and  distinct  in  their  essence,  and  like  other  min- 
erals in  deposit,  are,  in  legal  contemplation,  the  land  itself. 
Kamphouse  v.  Gaffner,  73  111.  453.  If  the  deed  to  appel- 
lee had  granted  the  iron  pyrites  in  the  tract  of  land  de- 
scribed, it  would  hardly  be  contended  that  it  passed  title 
to  the  coal  also.  Each  of  the  two  metals,  being  in  legal 
contemplation,  land,  neither  would  pass  by  grant  of  one,  as 
appurtenant  to  the  other,  unless  particularly  designated. 
St.  Louis  Bridge  Co.  v.  Curtis,  103  III.  410.  If,  however, 
the  iron  pyrites  could  be  properly  said  to  be  an  appurte- 
nant to  the  coal,  it  would  pass  as  such,  notwithstanding  the 
word   "appurtenant"  or  similar  expression,  is  not  con- 
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tained  in  the  deed.  Jarvis  v.  Seele  Milling  Co.,  173  III. 
192. 

The  question  at  issue  is  not  determinable  by  the  fact 
that  the  coal  in  the  vein  constitutes  much  the  larger  bulk, 
nor  by  the  fact  that  the  merchantable  coal  has  inter- 
mingled with  it  pyrites  of  iron,  which  can  only  be  elim- 
inated by  chemical  processes.  We  are  concerned  with  sub- 
stantial and  not  abstract  rights.  Appellant  in  this  case 
claims  only  the  pyrites  of  iron  separated  from  the  coal, 
the  quantity  of  which,  so  separated  and  converted  by  appel- 
lee, is  not  in  dispute. 

We  are  referred  by  counsel  for  appellee  to  the  case  of 
Lillibridge  v.  Lackawanna  Coal  Co.,  143  Pa.  St.  293,  as  one 
of  controlling  authority  in  this  case.  In  that  case  appel- 
lant had  conveyed  to  appellee  all  the  merchantable  coal 
under  certain  lands.  Appellee  having  mined  out  the  coal, 
undertook  to  use  the  space  which  the  coal  had  occupied 
as  a  passage  or  tramway  for  the  removal  of  coal  from 
land  adjacent,  and  appellant  sought  to  enjoin  such  use. 
The  court  held  that  the  chamber  or  passage  formed  by  min- 
ing coal  was  the  property  of  the  owner  of  the  coal:  and 
where  the  ownership  of  the  surface  had  been  severed  from 
the  ownership  of  the  coal,  the  owner  of  the  surface  could 
not  restrain  the  owner  of  the  coal  from  making  such  use  of 
the  chamber  or  passage,  as  he  might  see  fit,  so  long  as  such 
use  did  not  injure  the  former;  that  the  right  to  such  cham- 
ber was  exclusively  in  the  owner  of  the  coal,  and  could  not 
be  questioned  by  the  owner  of  the  surface. 

Upon  the  authority  of  this  case,  it  is  insisted  that  the  con- 
veyance by  appellant  of  all  the  coal  in  the  land  described, 
vested  in  appellee  the  title  to  the  space  occupied  by  the  vein 
of  coal,  together  with  all  and  every  substance  that  was  con- 
tained in  that  space.  If  we  were  disposed  to  follow  the 
ease  where  a  like  question  was  involved,  it  is  readily  distin- 
guishable from  the  case  at  bar.  The  title  to  minerals  in 
deposit  other  than  coal,  not  granted  by  the  deed,  and  occu- 
pying a  portion  of  the  space  mined,  was  not  involved  and 
it  cannot  be  considered  as  authority  upon  the  question  of 
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the  title  to  such  other  minerals  or  the  exclusive  right  to 
use  such  a  space.  In  Sholl  v.  German  Coal  Co.,  139  111.  21, 
it  was  held  that  a  clause  in  a  deed  or  contract  conferring 
the  privilege  of  mining  for  coal  under  a  certain  acre  tract, 
can  mean  nothing  more  or  less  than  that  the  right  is  con- 
ferred to  enter  into  the  tract  named  and  remove  the  coal, 
but  when  the  coal  is  all  removed,  the  right  conferred  will 
cease  to  exist. 

Upon  the  question  of  the  right  of  a  lessee  or  grantee  to 
minerals  not  enumerated  in  the  lease  or  deed,  it  is  said  in 
Barringer  &  Adams  on  the  law  of  Mines  and  Mining,  page 
130.:  "  It  seems  clear  that  when  one  or  more  minerals  are 
mentioned  in  the  lease,  the  lessee  will  be  confined  to  the 
extraction  of  these  alone,  and  if  in  the  course  of  mining 
he  extracts  others,  he  will  be  held  liable  to  compensation 
and  an  account  for  their  value  to  the  lessor,  and  will  be 
enjoined  from  further  removal  of  them.  This  is  true 
whether  the  unenumerated  minerals  escape  by  reason  of 
their  own  force  (as  is  frequently  the  case,  when,  in  bodng 
for  oil,  natural  gas  rises  to  the  surface  and  is  appropriated), 
or  are  purposely  or  accidentally  removed  by  the  labor  of 
the  lessee." 

Counsel  for  both  parties  predicate  a  claim  to  the  iron 
pyrites  on  the  fact  th^,t  at  the  time  of  the  grant  it  was 
considered  to  be  refuse  and  waste. 

If  it  still  retained  that  character,  no  litigation  would 
h  ive  arisen  as  neither  party  would  be  concerned  in  the  dis- 
position of  a  worthless  thing.  In  Erwin's  Ap.,  20  W.  N.  C. 
278,  a  contract  was  made  for  the  exclusive  right  to  all  the 
iron  ore  on  a  certain  tract  of  land,  with  the  right  to  wash 
on  said  premises  such  ore  as  should  require  washing,  a  cer- 
tain royalty  per  ton  to  be  paid  for  each  ton  of  clear  mer- 
chantable iron  ore  taken.  For  some  time  the  refuse  from 
the  washing  of  the  ^re  was  allowed  to  accumulate  in  a 
dam,  being  considered  of  no  value.  Its  utility  for  the  man- 
ufacture of  paint  having  been  discovered,  the  lessee  pro- 
posed to  remove  it,  and  the  lessor  filed  a  bill  to  restrain 
such  removal.     The  testimony  of  experts  and  others  was 
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that  while  containing  iron  ore,  and  so  classified  by  scien- 
tists, this  refuse  matter  was  commercially  known  as  ochre. 
Ileld^  that  the  iron  ore  intended  by  the  contract  was  the 
iron  ore  at  that  time  mined  with  a  well-known  use  and  ap- 
plication, and  that  the  crude  ochre,  in  the  dam,  did  not 
pass  under  the  terms  of  the  lease. 

In  Doster  v.  Friedensville  Zinc  Co.,  140  Pa.  St.  147,  a 
lease  was  granted  "for  the  purpose  of  searching  for  miner- 
als and  fossil  substances,  and  conducting  mining  and  quar- 
rying operations  to  any  extent  he  might  deem  advisable," 
the  lessee  to  pay  forty  cents  per  ton  "  for  all  zinc  ores,  sul- 
phurets  of  zinc,  and  iron  ores,"  and  to  have  the  right  to 
separate  clear  sulphuret  ores  from  the  rock,  and  pay  only 
for  the  clean  ore;  and  in  case  any  other  zinc  ores  were  re- 
moved, they  were  to  be  paid  for  at  the  same  rate.  In  the 
process  of  extracting  the  ore,  the  rock  was  crushed  and 
washed,  and  the  refuse,  which  contained  seven  and  a  half 
per  cent  of  zinc  ore,  was  treated  as  waste.  Subsequently  it 
was  discovered  that  this  mineral  was  valuable  in  the  manu- 
facture of  paving  blocks.  It  was  held  to  be  the  property 
of  the  lessor,  and  the  lessee  having  sold  it  had  to  account 
for  its  price,  and  was  enjoined  from  further  removal  of  it. 
The  purpose  of  the  lease  was  concerning  ores  only. 

Upon  principle  and  authority  we  must  hold  that  the  deed 
to  appellee  did  not  pass  title  to  the  iron  pyrites  separated 
from  the  coal,  in  order  to  make  the  latter  merchantable,  but 
that  the  title  thereto  was  in  appellant. 

It  does  not  clearly  appear  from  the  evidence,  whether, 
when  the  coal  is  removed  from  its  place  of  deposit,  the 
bands  or  sheets  of  iron  pyrites  in  the  coal  vein,  are,  in  the 
main,  found  adhering  to  the  coal,  or  whether  in  the  opera- 
tion of  mining  by  blasting  in  the  vein,  the  larger  propor- 
tion of  the  two  minerals  are  dislodged  separately;  but  in 
any  event  the  work  of  separating  the  two  with  pick  or 
hammer  is  a  simple  matter,  and  is  absolutely  necessary  to 
be  performed  by  appellee  in  order  to  make  the  coal  mer- 
chantable. It  does  appear  from  the  evidence,  however, 
that  all  of  the  iron  pyrites  removed  by  appellee  is  not  in 
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deposit  in  bands  or  sheets  between  the  layers  of  coal,  but 
that  a  portion  of  it  is  found  in  irregular  lump  formations 
scattered  throughout  the  coal  vein. 

Mineral  in  deposit  in  the  earth  is  realty,  to  recover  the 
value  of  which  trover  is  not  an  appropriate  action;  but 
mineral  severed  from  the  earth  by  artificial  causes,  becomes 
personal  property,  and  trover  will  lie  for  its  wrongful  con- 
version.    Lyon  V.  Gormley,  53  Pa.  St.  261. 

It  is  urged  by  appellee  that  if  the  iron  pyrites  was 
thrown  away  by  it,  as  refuse,  in  the  mine,  appellant  would 
have  no  access  to  it  to  take  it  out,  because  he  has  no  shaft 
or  way  of  entry  into  the  mine;  the  shaft  by  means  of 
which  appellee  operates  the  mine  on  appellant's  ground, 
being  on  land  owned  by  appellee.  The  answer  to  this  is, 
that  the  question  attempted  to  bo  raised  by  appellee,  is  not 
before  the  court  for  determination.  The  action  is  not 
brought  to  recover  the  value  of  iron  pj'rites  in  the  mine, 
but  to  recover  the  value  of  that  metal  hoisted  by  appellee 
to  the  surface  and  shipped  by  it  as  a  merchantable  com- 
modity. 

As  the  case  must  be  remanded  for  another  trial  and  coun- 
sel have  assumed  to  discuss  the  question  of  the  measure  of 
damages  properly  applicable  to  it,  we  can  with  propriety 
now  state  our  views  on  the  question. 

In  an  action  of  trespass  for  taking  coal  from  the  mines 
of  the  plain tiflF  by  negligence  or  inadvertence,  the  measure 
of  damages  uniformly  adopted  in  this  state  is  the  value  of 
the  coal  at  the  mouth  of  the  pit,  less  the  cost  of  carrying 
it  from  the  place  where  it  was  dug,  allowing  defendant 
nothing  for  the  digging.  Donovan  v.  Consolidated  Coal 
Co.,  187  111.  28.  The  same  rule  as  to  the  measure  of  dam- 
ages has  been  applied  to  actions  in  trover.  McLean  County 
Coal  Co.  V.  Long,  81  III.  359.  This  rule  appellant  seeks  to 
have  laid  down  as  controlling  in  the  case  at  bar. 

The  removal  by  appellee  of  the  iron  pyrites  in  question, 
from  its  place  of  deposit  in  the  coal  vein,  is  not  attributable 
to  negligence  or  inadvertence,  but  to  a  right,  incident  to  its 
right  by  grant  under  the  deed,  to  remove  the  coal.  It  is 
undisputed  that  appellee  must,  of  necessity,  remoye  the  iron 
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pyrites  in  availing  itself  of  its  right  under  the  deed  to  re- 
raove  the  coal.  To  deny  to  appellee  the  right  to  remove 
the  iron  pyrites  would  be  to  nullify  the  grant  of  the  coal. 
The  evidence  shows  that  apart  from  the  expense  of  hoist- 
ing the  iron  pyrites  to  the  surface,  the  expense  involved  in 
preparing  it  for  shipment  as  a  merchantable  commodity  is 
necessarily  incurred  in  saving  the  coal. 

In  Ludden  v.  Buffalo  Batting  Co.,  22  111.  App.415,  it  was 
held  that  trover  was  an  equitable  action  and  the  }]flaintiflf 
could  recover  damages  only  to  the  extent  of  the  injury 
actualh'  sustained. 

In  our  judgment  the  facts  in  this  case  require  that  the 
measure  of  damages  be  held  to  be  the  amount  of  the  pecun- 
iary loss  the  plaintiff  has  sustained;  that  such  amount 
must  be  held  to  be  the  value  of  the  property  at  the  tinye 
of  the  conversion,  within  the  rule  as  it  is  generally  stated, 
determining  the  measure  of  damages  in  actions  in  trover. 
As  applied  to  this  case,  the  damages  will  be  ascertained  by 
the  rule  laid  down  in  Donovan  v.  Consolidated  Coal  Co., 
supra,  less  the  cost  of  digging  the  iron  pyrites  and  the  cost 
of  separating  it  from  merchantable  coal. 

For  the  error  in  giving  the  peremptory  instruction  at  the 
conclusion  of  all  the  evidence,  the  judgment  is  reversed  and 
the^cause  remanded. 

lieversed  and  remanded. 


Parker  W.  Thomas  v.  William  Riley,  Jr. 

1.  Grneral  issue— ir/ia<  incompetent  under.  In  an  action  of  tres- 
pass vi  et  armiSf  mattere  in  discharge  or  by  way  of  justification  must 
be  specially  pleaded,  and  cannot  he  offered  under  the  general  issue. 

2.  Instructions— s/iohM  not  contradict  each  other.  The  instruc- 
tit>n3  given  in  a  cause,  at  the  request  of  the  respective  parties,  sliould 
be  consistent  with  each  other;  and  it  is  error  to  give  instruction's  to  the 
jury  which  contradiot  each  other  with  respect  to  material  mattere. 

3.  Instruction— wiM«^  7iot  asminiefacts  in  dispute.  An  instruction 
should  not  assume  facts  in  dispute. 

4.  Assault— ?p/ia^  not  difenn  to.  The  mere  fact  that  tlie  assault 
and  battery  complained  of  might  have  been  committed  by  the  defend- 
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ant  in  the  course  of  a  fight  with  the  plaintiff,  which  was  entered  into 
by  mutual  consent,  will  not  avail  to  relieve  such  defendant  from  all 
liability  for  the  injury  inflicted;  however,  Buch  facts  may  be  shown  in 
mitigation  of  damages. 

Action  of  trespass.  Appeal  from  the  Circuit  Court  of  Macon  C'Ounty; 
the  Hon.  William  G,  Cochran,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1903.  Reversed  and  remanded.  Opinion  filed 
June  28,  1904. 

I.  A.  BocKiNGHAM  and  Mills  &  Fitzgerald,  for  appel- 
lant. 

MiLL9  Brothers  and  Le  Forgee  &  Vail,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court. 

^  This  is  a  suit  in  trespass  vi  et  armis^  by  Parker  W. 
Thomas  against  William  Riley,  Jr.,  to  recover  damages 
for  an  alleged  assault  and  battery.  The  general  issue  only 
was  pleaded  by  defendant,  and  a  trial  by  jury  resulted  in  a 
verdict  for  the  defendant. 

It  is  urged  on  behalf  of  appellant,  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence,  and  that  the 
court  gave  to  the  jury  erroneous  instructions  at  the  request 
of  the  defendant  below. 

The  only  evidence  introduced  on  the  trial  was  on  behalf 
of  plaintiff,  the  defendant  electing  to  submit  the  case 
on  the  evidence  of  plaintiff's  witnesses.  A  consideration 
of  the  evidence  in  this  case  impels  us  to  the  conclusion  that 
defendant  made  a  vicious  and  unwarranted  assault  on 
plaintiff,  inflicting  severe  cuts  and  bruises,  and  that  the 
verdict  of  the  jury  must  have  been  induced  by  considera- 
tions outside  of  the  evidence. 

At  the  requesL  of  plaintitf,  the  court  instructed  the  jury 
that  the  only  question  for  them  to  determine  was,  whether 
the  defendant  assaulted  and  beat  the  plaintiff,  as  charged 
in  the  declaration,  and  that,  if  they  so  found,  the  defend- 
ant could  not  justify  such  assault  upon  the  ground  of  self- 
defense,  or  that  the  plaintiff  made  the  first  assault  upon  him. 

At  the  request  of  defendant  the  court  instructed  the 
jury  that,  if  the  plaintitf  assaulted  the  defendant,  and  if 
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the  injuries  inflicted  by  defendant  were  inflicted  by  him  in 
his  necessary  self-defense,  they  should  find  the  defendant 
not  guilty*  These  instructions  are  clearly  contradictory, 
and  the  instruction  given  at  the  request  of  the  defendant  is 
erroneous,  under  the  pleadings  and  proof.  In  this  action, 
the  plea  of  the  general  issue  alone,  does  not  enable  defend- 
ant to  justify  his  assault  and  battery.  The  action  is  stricti 
juris,  and  matters  in  discharge  or  justification  must  be 
specially  pleaded.  C.  &  E.  I.  R.  R.  Co.  v.  Casazza,  83  111. 
App.  421.  There  is  not  a  scintilla  of  evidence  in  the  record 
tending  to  show  that  plaintitf  first- assaulted  the  defendant, 
but  if  there  was  evidence  of  an  assault  by  plaintiff,  defend- 
ant could  only  justify  his  retaliation  in  bar  by  pleading  807i 
assanlt  rh' me  fine, 

Tlie  litth  instruction  given  at  the  request  of  the  defend- 
ant is  as  follows:  "If  the  jury,  after  considering  the 
testimony  of  all  the  witnesses,  believe  that  the  affray  of 
June  U,  1902,  between  the  plaintiff  and  the  defendant,  was 
a  mutual  affair,  and  they  both  sought  the  encounter,  and 
that  both  mutually  and  willingly  entered  into  a  Hght,  and 
that  both  were  equally  guilty  of  the  assault,  then  the 
plaintiff  cannot  recover,  and  it  will  be  your  duty  to  find  for 
the  defendant."  This  is  not  the  law.  That  the  assault  and 
battery  complained  of  was  committed  by  defendant  in  the 
course  of  a  fight  with  plaintiff'  by  agreement  or  mutual 
consent,  could  be  shown  in  mitigation  of  damages,  but  such 
agreement  or  consent  to  fight  being  unlawful,  it  cannot 
avail  to  relieve  defendant  from  all  liability  for  the  injury 
inflicted.  2  Greenleaf  on  Evidence,  sec.  85;  Adams  v. 
Waggoner,  83  Ind.  531;  Willev  v.  Carpenter,  15  L.  R.  A.  853. 

An  affray  is  defined  as  ^'tlie  ti^'-iiting  of  two  or  more 
persons  in  some  public  place  to  the  terror  of  the  people."' 
1  Bouv.  98.  The  instruction  quoted,  and  also  the  third 
instruction  given  at  request  of  defendant,  improperly 
assume  that  plaintiff  and  defendant  were  engaged  in  an 
affrav. 

For  the  reasons  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 

lie  versed  and  remanded. 
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Harry  B.  Sinsabaugh,  et  al.,  r.  Mary  B.  Dnn^  et  al.,  jUi    SIS 
Executors,  etc,  '"^^^   ^^ 

1.  Injunction— i<?^€»,  lies  to  jireveni  treftpaHs.  Where  it  appears 
that  a  trespass,  if  committed,  will  result  in  irreparable  injury  to  the 
complainants,  and  that  the  injury  wliicb  would  ensue  from  such  tres- 
pass would  not  be  susceptible  of  compensation  in  damages,  equity  will 
interpose  and  grant  relief  by  injunction. 

8.  Limited  appearance  —  effect  of^  with  respect  to  jurisdiction. 
Where  parties  appear  in  a  justice  court  and  limit  their  appearance  to 
the  question  of  the  jurisdiction  of  that  court  and  take  no  further  part 
in  the  proceedings  there,  general  jurisdiction  of  such  parties  is  not,con- 
f erred. 

8.  *EXECUT0R8  AND  ADMINISTRATORS— h*a6i7/7y  o/^  for  torts  of  agents. 
Held,  in  this  case,  that  the  appellees  were  not  in  a  position  to  invoke 
the  rule  that  executors  and  administrators  cannot  be  held  liable  for  the 
tons  of  their  agents  or  servants  in  a  case  where  such  question  properly 
arose. 

Proceeding  to  restrain  collection  of  juflgment.  Appeal  from  the  City 
Court  xjf  Mattoon;  the  Hon.  Frank  K.  Dunn,  Judge,  presi(iing.  Heard 
in  this  court  at  the  November  term,  1903.  Affirmed,  Opinion  tiled 
June  28,  1904. 

Andrews  &  Vause,  for  appellants. 
HoYNE,  O'Connor  &  Hoyne,  for  appellees. 

Mr.  Ppesidino  Justice  Baume  delivered  the  opinion  of 
the  court. 

On  October  14,  1902,  appellant  Sinsabaugh  brought  suit 
before  James  L.  Scott,  a  justice  of  the  peace,  against  R.  G. 
Dun  &  Company  to  recover  $150  damages  for  the  death  of 
a  horse  belonging  to  said  Sinsabaugh,  immoderately  and 
recklessly  driven  by  one  W.  F.  Ilartough,  a  traveling  solic- 
itor for  appellees,  doing  business  as  K  G.  Dun  &  Com- 
pany. A  summons  issued  by  said  justice  commanding  any 
constable  to  summon  R.  G.  Dun  &  Company,  a  corporation, 
was  returned  by  appellant  Cole,  a  constable,  served  by 
reading  and  delivering  a  true  copy  to  W.  F.  Hartough,  agent 
of  R.  G.  Dun  &  Company.  On  October  20,  1902,  appel- 
lees appeared  before  said  justice  of  the  peace,  b}'  attorney, 
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limiting  their  appearance  to  the  filing  of  a  motion  and  plea 
supported  by  affidavit,  setting  up  that  the  defendant  was 
not  a  corporation;  that  one  K.  G.  Dun  in  bis  lifetime  was 
the  sole  owner,  and  conducted  the  business  by  the  name 
and  style  of  E.  G.  Dun  &  Co.;  that  said  R.  G.  Dun  de- 
parted this  life  testate/in  the  city  of  New  York;  that  in 
and  by  his  last  will  he  appointed  appellees  trustees,  to  con- 
duct and  continue  the  business  conducted  by  him  under  the 
name  and  style  of  E.  G.  Dun  &  Co.;  that  said  appellees,  as 
trustees,  are  not  named  in  said  writ,  wherefore  prayintj 
that  said  writ  and  the  return  of  service  thereon  be  quashed. 
The  justice  of  the  peace  proceeded  to  hear  the  cause  and 
rendered  judgment  against  R.  G.  Dun  &  Company  for  $150 
damages  and  costs  of  suit,  taxed  at  $18.05.  Appellees  did 
not  appeal  from  this  judgment.  On  November  29,  1902, 
by  virtue  of  an  execution  issued  by  said  justice  on  said 
judgment,  appellant  Cole,  as  constable,  levied  upon  a  refer- 
ence book,  No.  2269,  in  the  possession  of  one  Robert  T. 
Holmes,  as  the  property  of  said  R.  G.  Dun  &  Co.,  and 
subsequently  sold  the  same  to  appellant,  and  also  levied  on 
another  reference  book  in  the  possession  of  the  Mattoon 
Elevator  Company. 

Appellees  filed  their  original  bill  and  amendment  thereto 
and  also  their  supplemental  bill  in  equity  to  enjoin  the  col- 
lection of  the  said  judgment  and  to  declare  the  levies  and 
sale  upon  the  execution  issued  thereon,  null  and  void  as  a 
lien  on  the  said  reference  books.  The  bills  alleged  the  facts 
heretofore  stated,  and  also  that  appellants  threatened  to 
continue  to  levy  other  executions  against  R.  G.  Dun  &  Co., 
upon  the  property  of  appellees,  and  that  appellant  Sinsa- 
baugh threatened  to  disclose  the  contents  of  said  reference 
books  to  all  persons  paying  a  small  sum  therefor,  less  than 
the  charges  made  by  appellees  for  the  reports  and  informa- 
tion furnished  to  their  patrons  and  subscribers.  The  bills 
also  allege  in  detail  the  character  and  purposes  of  said  ref- 
erence books  and  such  further  facts,  which  if  true,  warrant 
the  conclusion  that  the  acts  done  and  threatened  by  appel- 
htnts  under  and  by  virtue  of  the  judgment  and  executions 
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thereon  against  R.  6.  Dun  &  Co.,  will  result  in  irreparable 
injury  to  appellees. 

The  cause  was  submitted  to  the  chancellor  upon  the  bills, 
answer  and  a  stipulation  covering^ the  material  facts,  and  a 
decree  entered  in  accordance  with  the  prayer  of  the  said 
bills,  from  which  decree  this  appeal  is  taken. 

The  judgment  recovered  before  the  justice  by  the  appel- 
lant, Sinsabaugh,  is  not  a  judgment  against  appellees,  but 
a  judgment  against  R  G.  Dun  &  Co.,  a  corporation,  and 
the  proof  shows  conclusively  that  no  such  corporation  ex- 
ists. Appellees  were  not  made  parties  defendant  in  the 
suit  before  the  justice  which  resulted  in  that  judgment,  and 
were  not  served  with  process,  and  therefore  had  no  right 
to  appeal  therefrom.     Eorke  v.  Goldstein,  86  111.  568. 

Appellants  invoke  the  rule  that  equity  will  not  interfere 
by  injunction  to  prevent  a  mere  trespass  except  where  irrep- 
arable injury  will  result  or  to  prevent  a  multiplicity  of 
suits.  The  case  presented  by  the  bills  and  stipulation  of 
facts  bring  it  within  the  exceptions  above  noted.  The  ref- 
erence books  heretofore  mentioned  as  levied  upon  by  virtue 
of  an  execution  issued  upon  said  judgment  are  two  of  sev- 
eral in  the  hands  of  different  subscribers  of  appellees  in  the 
city  of  Mattoon.  These  books  are  copyrighted,  are  the 
property  of  appellees  and  are  not  sold,  but  are  allowed 
under  contract  to  remain  in  the  possession  of  subscribers 
for  their  individual  exclusive  use  and  information. 

The  reference  book  No..  2269,  purchased  by  appellant 
Sinsabaugh  at  constable's  sale  for  the  sum  of  $3,  was  one 
of  a  quarterly  issue,  furnished  to  the  subscriber  Holmes  for 
$75  per  annum.  If  appellants  were  permitted  to  use  the 
process  of  the  court  in  an  attempt  to  collect  the  judgment 
and  costs,  at  the  rate  of  $3  per  volume,  appellees  would  be 
involved  in  sixty  or  more  proceedings  at  law  to  obtain  re- 
lief. Considering  the  character  of  the  information  afforded 
by  these  reference  books  and  the  cost  of  compiling  the 
same,  we  are  of  opinion  that  the  threatened  injury  to  ap- 
pellees is  irreparable — not  susceptible  of  compensation  in 
damages. 
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It  appears  from  the  stipulation  of  facts  that  appellee's  ap- 
pearance in  the  justice's  court  was  limited  to  the  question  of 
the  jurisdiction  of  that  court,  and  that  they  took  no  further 
p  irt  in  the  trial  there.  An  appearance  thus  limited  did  not 
give  the  court  general  jurisdiction  of  the  persons  of  the 
ap|)ollees,  and  authorize  it  to  proceed  to  a  hearing  and 
judgment  against  them.     Nicholes  v.  People,  165  111.  502. 

We  are  not  prepared  to  hold  that  appellees  are  exempt 
from  liability  for  the  torts  of  their  agents  or  servants  on 
the  ground  that  they  are  acting  as  executors  and  trustees 
in  the  business  of  their  testator.  We  think  the  salutary 
rule  that  executors  and  administrators  cannot  be  held  so 
liable,  could  not  be  invoked  by  appellees  in  a  case  where 
that  question  properly  arose. 

The  decree  will  be  affirmed. 

Affirmed, 


Hary  Alice  Hanks  v.  David  Hanks. 

1  Advancement— pre«tiwi2?f ion  cls  to.  When  a  husband  purchases 
property  with  his  own  funds  and  the  title  thereto  is  taken  in  the  name 
of  his  wife,  a  le^al  presumption  (not  conclusive,  however,)  attaches 
that  it  was  intended  as  an  advancement  to  such  wife. 

Proceeding  for  accounting.  Appeal  from  the  Circuit  Court  of  Macon 
County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1908.  Affirmed.  Opinion  filed  June  28, 
1904. 

Mills  Brothers  and  J.  J.  Finn,  for  appellant. 

C,  C.  Le  Forgee  and  Marshall  C.  Griffin,  for  appellee. 

Mr.  Presiding  Justice  Baumb  delivered  the  opinion  of 
the  court. 

This  is  a  bill  in  equity  by  appellee  against  appellant,  his 
wife,  for  an  accounting.  The  cause  was  referred  to  a  special 
master,  to  report  the  proofs  with  his  conclusions,  and  such 
special  master  made  his  report,  finding  that  the  defendant 
was  not  indebted  to  complainant  and  that  nothing  was  due 
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from  complainant  to  defendant  and  that  the  bill  should  be 
dismissed  for  want  of  equity.  Complainant  filed  his  excep- 
tions to  the  report  of  the  master,  which  exceptions  were 
sustained  by  the  court  and  a  decree  entered  stating  an 
account  and  finding  that  defendant  was  indebted  to  com- 
plainant in  the  sum  of  $2,395.  The  decree  requires  com- 
plainant to  convey  to  defendant  his  interest  in  the  premises 
held  in  the  name  of  defendant,  upon  the  payment  to  him 
by  defendant  of  $2,395,  and  in  the  event  that  defendant 
should  not  pay  said  sum  in  cash,  she  is  required  to  convey 
to  complainant  the  house  and  lot  in  Decatur  and  to  pay 
him  the  sum  of  $395  in  cash.  From  this  decree  defendant 
appealed. 

The  bill  is  for  an  accounting,  pure  and  simple,  and  not 
to  declare  a  resulting  trust  in  defendant  in  favor  of  com- 
plainant, as  to  the  house  and  lot  in  Decatur,  and  the 
defendant  filed  no  cross-bill  to  declare  a  resulting  trust  in 
her  favor  as  to  the  Blue  Mound  or  Argenta  farms,  as  might 
be  inferred  from  the  authorities  cited  and  arguments  ad- 
vanced by  counsel  for  the  respective  parties.  It  cannot 
be  successfully  controverted  that  the  Blue  Mound  farm, 
purchased  in  1879,  was  purchased  with  the  separate  prop- 
erty of  defendant.  There  came  into  complainant's  posses- 
sion, the  separate  property  of  defendant,  the  sum  of  $1,925 
in  cash,  and  two  horses  which  he  subsequently  sold, 
amounting  in  all  to  more  than  $2,000,  which  was  the 
amount  of  the  cash  payment  on  the  farm,  the  existing 
mortgage  of  $600  being  assumed  by  complainant.  The 
deed  to  this  farm  was  taken  in  the  name  of  complainant. 
He  testifies  that  there  was  no  controversy  between  himself 
and  defendant  with  reference  to  whom  the  deed  should  be 
made,  while  defendant  testifies  that  she  desired  the  deed  to 
be  made  to  her  and  that  complainant  objected  and  insisted 
that  if  the  title  was  taken  in  her  name  he  would  have  noth- 
ing to  do  with  it.  The  mortgage  of  $600  on  the  farm  at 
the  time  of  its  purchase,  was  shortly  thereafter  paid  by 
complainant  with  money  realized  from  the  operation  of  the 
farm  and  another  mortgage  was  subsequently  executed  by 
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complainant  and  defendant  to  secure  a  loan  for  the  same 
amount  and  the  money  realized  on  such  loan  was,  so  far 
as  the  record  shows,  used  by  complainant  for  his  own  pur- 
poses. In  1885  complainant  sold  the  Blue  Mound  farm  for 
$3,600,  realizing  $3,000  in  cash,  which  he  invested  in  a 
farm  of  IGO  acres  near  Argenta.  The  Argenta  farm  was 
the  home  farm  of  complainant's  father,  consisting  of  440 
acres,  in  which  complainant  had  an  undivided  one-fifth 
interest  by  inheritance,  subject  to  incumbrances.  By  con- 
veyances from  his  brothers  and  sister,  complainant  acquired 
title  to  160  acres,  his  interest  in  the  entire  property  being 
estimated  at  $3,000  upon  the  basis  of  a  valuation  of  $50 
per  acre.  As  to  the  purchase  of  this  farm  near  Argenta, 
complainant  testified  as  follows:  "At  the  time  I  pur- 
chased the  farm  near  Argenta  my  wife  and  I  talked  about 
it  before  I  bought  it.  She  wanted  me  to  invest  the  money 
from  the  Blue  Mound  farm  in  another  farm,  and  I  said  1 
would  invest  it  in  the  home  place,  and  we  bought  out  the 
heirs.  When  I  sold  the  farm  I  had  a  talk  with  my  wife 
about  her  interest  in  the  land  or  money  and  she  was  will- 
inof  to  go  in  with  me  and  have  it  invested  in  land.  She 
knew  I  was  going  to  invest  it  in  the  Argenta  farm  and 
she  did  not  object.  I  did  not  pay  my  wife  any  interest  at 
that  time,  nor  give  her  any  note.  I  took  her  money  and 
invested  it  in  that  farm  at  Argenta.  the  same  as  I  had  in- 
vested it  in  the  other  farm  at  Blue  Mound."  Upon  this 
Argenta  farm  there  was  placed  by  complainant  a  mortgage 
incumbrance  of  $3,500  in  the  liquidation  of  prior  incum- 
brances, and  some  other  debts  contracted  by  complainant, 
and  that  amount  remained  an  incumbrance  on  said  farm 
until  its  sale  by  complainant  in  1900. 

The  house  and  lot  in  Decatur  was  purchased  by  com- 
plainant in  188S,  the  title  being  taken  in  the  name  of 
defendant.  With  reference  to  this  transaction  complainant 
testified:  **I  bought  this  house  in  Dacatur  in  188S,  and  had 
the  deed  made  in  my  wife's  name  by  reason  of  the  fact 
that  I  owed  her  this  money,  $2,100.  I  paid  $1,500  for  it 
and  made  improvements  on  it  that  cost  $500."     As  to  the 
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same  transaction,  the  defendant  testified  as  follows:  *^Be. 
fore  this  property  was  purchased  ray  husband  and  I  had 
some  conversation  in  relation  to  the  purchase  of  the  home- 
^stead  in  Decatur.  There  was  not  ver}'-  much  said  about  the 
property  being  put  in  my  name.  1  told  him  that  he  had 
all  the  land,  that  I  wanted  something.  The  reason  I 
wanted  the  land  put  in  ray  name  was  that  it  seemed  I  ought 
to  have  something  in  my  name.  He  had  all  the  money, 
besides,  in  his  name." 

It  is  insisted  by  appellant  that  the  amount  paid  by  appel- 
lee for  the  house  and  lot  in  Decatur,  together  with  the 
amount  expended  by  him  in  improving  the  same,  a^rgregat- 
ing  S2,000,  raust  be  held  to  have  been  a  gift  of  advance- 
ment to  appellant  and  not  a  repayment  to  her,  in  part  at 
least,  of  her  separate  property  invested  by  him.  When  a 
husband  purchases  property  with  his  own  funds  and  the 
title  is  taken  in  the  name  of  his  wife,  a  legal  presumption, 
not  conclusive,  however,  attaches  that  it  was  intended  as 
an  advancement  to  the  wife,  Dorman  v.  Dorman,  187  111. 
154.  While  in  this  case  complainant  gave  to  his  wife  no 
note  or  other  obligation  in  writing,  determining  his  liabil- 
ity to  her  as  her  debtor,  the  evidence  impels  us  to  the  conclu- 
sion that  he  used  her  separate  property  for  investment, 
with  the  intention  of  accounting  to  her  therefor,  and  that 
the  defendant  permitted  and  acquiesced  in  such  use  and 
investments  by  her  husband  under  the  belief  and  with  the 
expectation  that  an  accounting  would  be  had  and  that  she 
would  be  repaid,  either  in  money  or  property.  We  are 
concerned  in  this  case  with  the  rights  and  obligations  of 
the  husband  and  wife  with  relation  to  each  other  only,  and 
not  as  affecting  third  parties.  We  think  the  evidence  sup- 
ports the  conclusion  of  the  chancellor  that  the  house  and 
lot  in  Decatur  was  deeded  to  defendant  with  the  inten- 
tion on  the  part  of  complainant  that  it  should  apply  as 
a*  repayment,  in  part,  of  his  assumed  obligation  to  her 
and  that  she  must  be  held  to  have  so  accepted  it. 

The  Argenta  farm  was  sold  by  complainant  in  August, 
1900,  for  $11,520,  $3,500  of  which  was  applied  in  liquida- 
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tion  of  a  mortgage  incumbrance  and  the  balance  of  $8,020 
was  realized  in  cash.  At  the  time  negotiations  for  the  sale 
of  this  farm  were  pending,  defendant  objected  to  its  sale 
for  less  than  $75  per  acre,  but  finally  consented  to  a  sale  at 
$72  per  acre  on  condition  that  $5,000  of  the  purchase  money 
should  be  paid  to  her.  Defendant  insists,  and  so  testifies, 
that  the  $5,000  was  paid  to  her  unconditionally,  as  her 
separate  property  and  in  settlement  of  complainant's  obli- 
gation to  her.  In  this  defendant  is  corroborated  by  her 
son,  Lewis,  who  claims  to  have  heard  a  conversation  be- 
tween complainant  and  defendant,  with  regard  to  the  sale 
•  of  the  propert5\  The  complainant  testifies  that  defendant 
in  the  first  instance,  demanded  that  $4,000  of  the  proceeds 
of  the  sale  should  be  paid  to  her  and  that  he  consented 
with  the  understanding  and  agreement  that  she  should  hold 
the  money  for  investment  in  other  farm  lands;  that  later, 
and  immediately  before  the  execution  of  the  deed  by  her, 
defendant  raised  her  demand  to  $5,000  and  that  he  acqui- 
esced upon  the  san^e  consideration.  It  is  evident  from  an 
examination  of  the  record,  that  for  some  years  preceding, 
the  domestic  relations  of  the  parties  had  been  strained  and 
far  from  harmonious;  that  each  was  suspicious  of  the  other 
and  disposed  to  obtain  an  advantage,  if  possible.  Defend- 
ant manifestly  had  little  confidence  in  complainant's  busi- 
ness ability  or  his  integrity  of  purpose  in  dealing  with  her. 
In  view^  of  their  relations,  it  is  not  probable  that  they  ex- 
ercised the  utmost  good  faith  toward  each  other  in  the 
transaction  in  question.  Defendant  had  a  motive  in  secur- 
ing to  herself  as  much  of  the  proceeds  of  the  sale  as  possi- 
ble and  to  accomplish  that  end  we  have  no  doubt  led  com- 
plainant to  believe  that  she  would  hold  the  mone}^  for 
investment  in  other  farm  lands.  Complainant  was  not 
obliged  to  sell  the  farm  and  it  does  not  seein  to  us  probable 
that  he  would  have  insisted  upon  a  sale  with  the  under- 
standing that  $5,000  of  the  $8,020  realized,  should  be  paid 
to  her  as  her  separate  properly  independent  of  any  control 
by  him.  Complainant's  conduct,  with  the  knowledge  of 
defendant,  subsequent  to   the  sale,  in   looking  for  other 
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farms  in  which  to  invest  the  proceeds  of  the  sale,  supports 
our  conclusion  that  the  $5,000  was  paid  to  defendant  pri- 
marily for  that  purpose. 

The  decree  is  not  assailed  on  grounds  other  than  those 
herein  disposed  of,  and  will  be  affirmed. 

Affirmed. 


8.  A.  Hayward  r.  Frank  Scott. 

1.  Assignment  OP  ERROR— tcTien,  cannot  he  based  upon  ruling  of 
court,  A  ruling  of  court  which  was  predicated  upon  the  statement  o£ 
complaining  counsel  cannot  be  assigned  by  him  as  error. 

2.  Leading  question— ti^/ien,  improper,  A  leading  question  asked 
upon  the  direct  examination  of  a  witness  for  the  pui-pose  of  anticipating 
a  defense  is  improper  and  an  objection  thereto  is  properly  sustained. 

8.  Cross-examination— ea;f<?nf  of.  A  more  liberal  rule  prevails  in 
the  cross-examination  of  a  witness  than  in  his  direct  examination  and 
a  question  which  may  be  improper  upon  direct  may  nevertheless  be 
proper  upon  cross. 

"  4.  Evidence— w?/ien  inducement  is  competent  Where  cerjbain  evi- 
dence is  sought  to  be  introduced  which  is  material  to  the  issue,  other 
evidence,  incidental  thereto  and  which  is  necessary  in  order  properly  to 
explain  such  material  evidence,  is,  likewise,  competent. 

5.  **Ip  you  believe  prom  the  evidence  "—trAai  equivalent  to. 
The  expression,  *'  If  you  find  that  the  evidence  bearing  upon  plaintiff's 
case,"  held,  equivalent  to  **  If  you  believe  from  the  evidence." 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Tazewell 
County;  the  Hon.  George  W.  Brown,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1903.  Affirmed.  Opinion  filed  June 
28,  1904 

W.  E.  CuRRAN,  for  appellant. 
Jesse  Black,  Jr.,  for  appellee. 

Mr.  Presiding  Justice  Baumb  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  by  appellant  against  ap- 
pellee, to  recover  damages  for  a  failure  to  deliver  3,500 
bushels  of  white  corn,  claimed  to  have  been  purchased  by 
appellant,  on  May  29, 1903,  for  forty  cents  per  bushel.    To 
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the  declaration,  consisting  of  two  special  counts,  the  com- 
mon counts  and  account  stated,  defendant  |:)leaded  the  gen- 
eral issue,  and  thereupon  the  cause  was  tried  by  a  jur\% 
resulting  in  a  verdict  for  the  defendant,  upon  which  the 
court  entered  judgment  against  plaintitf  for  costs. 

Plaintiflf  contended  that  the  contract  for  the  sale  and  de- 
livery to  him  of  the  corn,  was  unconditional,  while  defend- 
ant contended  that  the  contract  gave  him  the  option  to 
call  the  sale  off  at  the  end  of  the  week,  if  the  weather  was 
bad.  We  are  unable  to  say  that  the  conclusion  arrived  at 
by  the  jury,  upon  the  issue  of  fact  involved,  was  not  war- 
ranted by  the  evidence. 

Numerous  errors  are  assigned  on  the  record,  in  the  ad- 
mission and  exclusion  of  evidence  and  in  the  giving  and 
refusing  of  instructions. 

On  the  trial,  plaintiff  offered  to  show  that  he  was  obliged 
to  buy  elsewhere  a  like  quantity  of  corn,  in  lieu  of  the  corn 
he  claimed  to  have  purchased  from  defendant,  and  was 
compelled  to  pay  therefor  the  then  market  price  of  forty- 
four  and  one-half  cents  a  bushel.  This  evidence  was  com- 
petent under  the  averments  of  one  of  the  counts  of  plaintiff's 
declaration,  but  when  the  same  was  offered,  the  court  asked 
counsel  for  plaintiff  whether  there  were  any  special  dam- 
ages, to  which  counsel  for  plaintiff  replied,  "We  allege  no 
special  damages  except  the  fact  is  averred  that  he  had  to 
buy  corn  to  take  the  place  of  that  corn  and  that  he  was 
thereby  damaged  so  much."  The  court  then  said :  "  It  is 
a  case  of  the  difference  between  the  contract  price  and  the 
market  value."  Counsel  for  plaintiff  replied,  ''  Yes,  sir," 
thus  limiting  the  measure  of  damages  to  the  difference  be- 
tween the  contract  price  and  the  market  value.  It  was 
conceded  that  the  market  price  of  corn  had  advanced  four 
and  one-half  cents  per  bushel,  and  this  was,  even  under  the 
pleadings,  the  full  measure  of  damages  recoverable  in  the 
case,  no  other  special  damages  being  alleged.  Whether  the 
measure  of  damages  was  established  by  proof  that  plaintiff 
bought  3,500  bushels  of  corn  at  forty-four  and  one-half  cents 
,or  by  proof  that  the  difference  between  the  contract  price 
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and  the  market  value  was  four  and  one-half  cents,  became  . 
immaterial  except  as  an  abstract  proposition,  the  damages 
being  the  same  ascertained  by  either  method.  In  the  face 
of  the  statements  by  counsel  for  plaintiff,  above  quoted, 
and  upon  which  the  ruling  by  the  court  was  manifestly 
predicated,  error  cannot  be  assigned  upon  such  ruling. 

On  direct  examination  of  plaintiff,  he  was  asked  the  fol- 
lowing question :  '  "  You  may  state  whether  or  not  in  that 
conversation  anything  was  said  either  by  you  or  Scott  to 
the  effect  that  if  the  weather  interfered  the  contract  would 
be  called  off?"  The  question  was  objected  to  as  leading, 
and  the  objection  was  sustained.  The  ruling  by  the  court 
on  this  objection  was  right.  The  question  would  have  been 
competent  in  rebuttal,  but  was  clearly  leading  on  direct 
examination  by  plaintiff's  counsel  of  his  own  witness,  and 
was  evidently  propounded  in  anticipation  of  the  defendant's 
defense.  For  the  same  reasons,  the  objection  to  a  similar 
question  asked  the  witness  Hild,  on  his  direct  examination, 
was  properly  sustained.  That  the  question  was  improper 
on  direct  examination,  did  not  make  it  improper  on  cross- 
examination.  .It  is  elementary  that  a  more  liberal  rule  pre- 
vails in  the  cross-examination  of  a  witness,  than  in  direct 
examination. 

It  is  urged  that  the  witness  Roos,  called  on  behalf  of  de- 
fendant, was  permitted,  over  plaintiff's  objection,  to  give 
opinion  evidence  as  to  the  true  interpretation  of  the  con- 
tract between  plaintiff  and  defendant.  This  is  a  misappre- 
hension of  the  purpose  and  effect  of  the  testimony  of  the 
witness.  Mere  voluntary  statements  of  a  third  party,  with 
reference  to  the  subject-matter  of  the  controversy  between 
plaintiff  and  defendant,  would  not  be  com  petent;  but  where, 
as  in  this  case,  it  was  sought  to  prove  a  statement  by  plaint- 
iff, alleged  to  be  in  the  nature  of  an  admission,  made  in 
answer  to  a  question  addressed  to  him  by  such  third  party 
(Roos),  it  became  necessary,  in  order  to  make  such  answer 
intelligible,  that  the  question  propounded  by  Roos  should 
be  known  to  the  jury,  although  such  question  incidentally 
involved  the  expression  of  his  opinion  as  to  the  true  inter- 
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pretation  of  the  contraot.  The  question  asked  the  witness 
was  eminently  proper.  If  his  answer  was  in  part  not  re- 
sponsive or  incompetent,  it  devolved  upon  counsel  to  move 
the  court  to  strike  out  such  portion  and  obtain  a  ruling  by 
the  court  on  such  motion. 

Wo  have  considered  in  detail  all  of  the  other  errors  as- 
signed on  the  rulings  of  the  court  in  the  admission  and  ex- 
clusion of  evidence,  and  are  of  the  opinion  that  they  are  not 
tenable. 

Plaintiflf's  third  refused  instruction,  laying  down  rules  to 
be  applied  by  the  jury  in  determining  the  preponderance  of 
the  evidence,  and  in  weighing  the  evidence  of  witnesses, 
was  substantially  covered  by  plaintiff's  second  and  fourth 
and  defendant's  second  given  instruction.  Plaintifif's  eighth 
refused  instruction  was  covered  by  his  seventh  given  instruc- 
tion. Plaintiff's  ninth  refused  instruction  was  properly  re- 
fused as  laying  down  an  incorrect  measure  of  damages. 

Defendant's  first  given  instruction  is  as  follows:  "The 
court  instructs  you,  as  a  matter  of  law,  that  the  burden  of 
proof  is  upon  the  plaintiff,  and  it  is  for  him  to  prove  his 
case  by  a  preponderance  of  the  evidence.  If  you  find  that 
the  evidence  bearing  upon  plaintiff's  case  is  evenly  balanced, 
or  that  it  preponderates  in  favor  of  the  defendant,  then  the 
plaintiff  cannot  recover,  and  you  should  find  for  the  defend- 
ant." This  instruction  is  criticised  because  of  its  use  of  the 
expression,  "  find  that  the  evidence  bearing  upon  the  plaint- 
iff's case."  It  is  insisted  that  the  instruction  omits  the 
necessary  words,  "if  you  believe  from  the  evidence,"  or  "in 
that  state  of  the  proof,"  and  directs  the  consideration  of 
the  jury  to  the  evidence  "bearing  upon  the  plaintiff's  case" 
instead  of  the  evidence  "bearing  upon  the  whole  case." 
The  use  of  the  expression  "believe  from  the  evidence"  in 
the  concluding  sentence  of  this  instruction,  thus,  "if  you 
believe  from  the  evidence  that  the  evidence  bearing  upon 
the  plaintiff's  case,"  etc.,  would  be  mere  tautolog3%  and 
tend  to  confuse  rather  than  otherwise.  The  expression 
"bearing  upon  the  plaintiff's  case,"  is  equivalent  to  "bear-, 
ing  upon  the  j^lain tiff's  cause  of  action/'  the  only  matter  in 
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controversy,  and  was  manifestly  so  understood  by  the  jury. 
We  do  not  regard  the  instruction  as  erroneous,  for  the  rea- 
sons urged. 

The  instructions  considered  as  a  series,  fully  and  fairly 
advised  the  jury  as  to  the  law  of  the  case,  and  the  record 
being  free  from  prejudicial  error,  the  judgment  is  affirmed. 

Affirmed. 

Hon.  George  W.  Brown,  late  presiding  justice  of  this 
court,  took  no  part  in  the  consideration  of  this  case. 
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Amy  Rowe,  Administratrix,    t,  Taylorville*  Electric 

Company. 

1.  Electkicity— dw<^  of  persons  using.  Electricity  is  universaUy 
recognized  tis  a  most  dangerous  and  subtle  agency,  and  the  law  i-e- 
quires  that  pereons  and  corporations  engaged  in  the  business  of  supply- 
ing it,  shall  exercise  a  degree  of  care  and  caution  commensurate  with 
the  danger  involved. 

2.  Electric  \viKE&—duty  to  insulate,  A  company  maintaining 
wires  for  the  purpose  of  supplying  light  and  power  must  exercise  the 
utmost  care  at  places  where  persons  may  reasonably  be  anticipated  to 
go  for  work,  pleasure  or  business,  to  prevent  injury,  and  that  at  such 
places  the  company  is  bound  perfectly  to  insulate  and  protect  its  wires 
from  contact,  and  to  maintain  them  in  that  condition. 

3.  Ordinary  care— io/i€n  question  of  exercise  of,  becomes  one  of 
law.  This  question  becomes  one  of  law  when  the  evidence  in  a  case, 
together  with  all  reasonable  inferences  to  be  deduced  therefrom,  is 
insufficient  to  support  a  verdict. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Error 
to  the  Circuit  Court  of  Christian  County:  the  Hon.  Truman  E.  Ames, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1903. 
Affirmed.     Opinion  filed  June  28,  1904. 

Sharrock  &  Grundy  and  Lane  &  Cooper,  for  plaintiff 
in  error. 

Percy  Warner,  for  defendant  in  error;  J.  E.  Hogan,  of 
counsel. 
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Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court. 

This  was  an  action  on  the  case  by  plaintiff  in  error 
against  defendant  in  error,  to  recover  damages  for  wrong- 
fully causing  the  death  of  her  husband  and  intestate,  Al- 
bert Rowe.  On  the  trial,  at  the  close  of  plaintiff's  evidence, 
the  defendant  moved  the  court  to  instruct  the  jury  to  find 
the  defendant  not  guilty,  which  the  court  refused  to  do, 
^thereupon  defendant  called  and  examined  one  witness 
who  testified  to  facts  which  it  was  claimed  tended  to  show 
contributory  neorligence  on  the  part  of  deceased,  and  then 
renewed  its  motion  to  give  a  peremptory  instruction. 
The  instruction  was  given  and  thereafter  the  court  ren- 
dered judgment  against  the  plaintifiF  for  costs.  This  writ  of 
error  is  prosecuted  to  reverse  such  judgment. 

The  declaration,  consisting  of  five  counts  and  an  addi- 
tional count,  alleges  generally,  that  on  January  4,  1902,  de- 
fendant was  operating  an  electric  light  plant  in  the  city  of 
Taylorville;  that  the  deceased  was  at  that  time  in  the  era- 
ploy  of  a  telephone  company,  then  constructing  its  plant 
in  said  city;  that  while  said  deceased  was  on  a  pole  belong- 
ing to  said  telephone  company,  engaged  in  necessary  work 
in  the  construction  of  such  teleplione  plant,  a  current  of 
electricitj'  from  a  wire  of  defendant's  plant  communicated 
with  a  telephone  wire  he  was  then  handling,  whereby 
he  received  the  force  of  said  current  and  was  thereby 
shocked  and  caused  to  fall  from  said  pole  and  in  conse- 
quence thereof  was  killed.  The  first  count  alleges  negli- 
gence in  permitting  a  current  of  electricity  to  escape  from 
defendant's  wire  and  be  communicated  to  a  telephone  wire, 
which  deceased  was  handling;  the  second  count  charges 
defendant  with  negligence  in  turning  on  a  current  of  elec- 
tricity without  giving  the  customary  warning  by  whistle 
from  its  engine.  The  third  count  alleges  that  defendant 
knew  that  the  employees  of  the  telephone  company  only 
performed  their  work  of  stringing  telephone  wires  when 
the  electric  current  was  not  turned  on,  and  charges  that 
notwithstanding  such  knowledge  it  neglected  to  giv*^  them 
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warning  of  its  purpose  to  turn  on  such  current.  The 
fourth  count  charges  defendant  with  negligence  in  using 
improperly  and  imperfectly  insulated  wires.  The  fifth 
count  charges  general  negligence  in  constructing,  main- 
taining, managing  and  operating  defendant's  plant.  The 
additional  count  alleges  a  custom  of  the  defendant  to  sound 
a  whistle  five  minutes  before  turning  on  its  current,  the  re- 
liance of  the  employees  of  the  telephone  company  on  such 
custom,  and  charges  negligence  on  the  occasion  in  question 
in  turning  on  the  current  without  such  warning.  To  this 
declaration  the  defendant  pleaded  the  general  issue. 

The  only  assignment  of  error  argued  by  appellant,  is  the 
action  of  the  court  in  giving  the  peremptory  instruction, 
and  all  others  are  thereby  waived. 

The  evidence  in  the  case  disclosed  the  following  uncon- 
troverted  state  of  facts:  that  the  defendant  had  for  eiirht 
years  operated  an  electric  light  plant  in  the  city  of  Taylor- 
ville; that  at  the  place  in  question,  the  south  side  of  North 
street,  near  the  corner  of  Washington  street,  the  defendant 
had  a  line  of  poles  25  feet  high  equipped  with  three  wires; 
that  the  Central  Union  Telephone  Company,  acting  under 
a  franchise  from  the  city,  in  constructing  a  telephone 
plant,  had  erected  a  line  of  poles  30  feet  high  and  one  45 
feet  in  height  on  the  same  side  of  th6  street;  that  the 
wires  used  by  the  telephone  company  were  uninsulated  and 
that  the  insulation  on  the  wires  of  the  defendant  company 
was  worn  and  oflF  in  places;  that  the  wires  belonging  to  the 
two  companies  ran  parallel  to  each  other,  the  wires  of  the 
defendant  company  being  five  feet  below  the  wires  of  the 
telephone  company;  that  on  January  4,  1902,  deceased, 
with  five  other  employees  of  the  telephone  company  was 
engaged  in  stretching  wires  on  its  poles;  that  one  of  the 
wires  having  broken  under  the  tension,  at  the  pole  upon 
which  deceased  was  working,  he  returned  to  the  ground  to 
recover  it;  that  he  picked  up  the  wire,  climbed  back  on  the 
pole  and  commenced  to  pull  the  wire  up  in  place,  handling 
it  with  both  hands  for  that  purpose;  that  the  slack  in  the 
telephone  wire  brought  it  in  contact  with  the  electric  light 
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feed  wire  whereupon  the  electric  current  was  communi- 
cated to  deceased,  shocking  and  burning  him,  and  as 
a  result  of  which,  he  fell  to  the  ground  and  was  killed. 
The  evidence  further  shows  that  when  employees  of  the 
defendant  company  were  engaged  in  working  on  its  line, 
it  took  the  precaution,  five  minutes  before  turning  on  the 
current  of  electricity,  to  sound  a  whistle,  as  a  warning  to 
its  employees  that  such  current  would  be  turned  on;  that 
in  the  month  of  January  on  bright,  clear  days,  such  current 
was  usually  turned  on  about  four  o'clock  in  the  afternoon; 
that  the  day  in  question  was  bright  and  clear;  that  the. 
emploN^ees  of  the  telephone  company  had  come  to  rely  upon 
the  giving  of  such  signal  as  a  warning  to  them  in  the  prose- 
cution of  their  work  and  were  so  relying  thereon  on  the 
occasion  in  question;  that  no  such  signal  was  given  on 
the  day  that  deceased  was  killed,  and  that  the  accident 
occurred  at  about  3:45  o'clock.  It  appears  from  the  evi- 
dence introduced  on  behalf  of  defendant  for  the  purpose  of 
showing  that  deceased  was  guilty  of  contributory  negli- 
gence, that  he  was  supplied  with  a  safety  strap  for  use 
while  world ng  on  poles  and  while  both  hands  were  em- 
ployed, to  strap  himself  to  the  pole  and  thus  prevent  his 
falling  to  the  ground  in  case  of  accident,  and  that  such 
strap  was  not  so  used  by  deceased  on  the  occasion  in  question. 

The  evidence  fails  to  show  that  there  was  any  under- 
standing or  agreement  between  the  defendant  and  the  tele- 
phone company  or  its  employees,  that* defendant  should 
sound  a  whistle  as  a  warning  to  emploj^ees  of  the  telephone 
company,  before  turning  the  current  of  electricity  on  its 
wires,  and  also  fails  to  show  that  the  defendant  company 
had  any  knowledge  that  the  employees  of  the  telephone 
company  relied  upon  the  giving  of  such  signal  as  a  warning 
to  them  in  the  prosecution  of  their  work.  In  the  absence 
of  such  proof,  defendant,  under  the  facts  in  this  case,  owed 
no  duty  to  deceased  to  give  any  warning,  and  a  failure  to 
give  such  warning  does  not  charge  defendant  with  negli- 
gence in  that  regard. 

It  is  insisted  bv  defendant  in  error  that  the  uncontro- 
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verted  evidence  in  the  case  establishes  the  contributory 
negligence  of  deceased  and  bars  a  recovery.  There  is  evi- 
dence tending  to  show  that  the  electric  wire  of  defendant, 
at  the  time  in  question,  carried  an  electric  current  of  1,000 
volts,  and  that  a  current  of  600  volts  is  sufficient  top  roduce 
death.  It  may  be  assumed,  therefore,  for  the  purpose  of 
this  discussion,  that  deceased  came  to  his  death  by  reason 
of  the  electrical  current  communicated  by  defendant's  wire 
and  not  by  his  fall  to  the  ground,  although  the  injury  re- 
ceived by  such  fall  was  sufficient  in  itself  to  produce  death. 

The  safety  strap,  with  which  the  deceased  was  equipped, 
if  used  by  him,  would  have  prevented  his  falling  to  the 
ground,  but  any  use  of  such  strap  would  not  haveprevented 
his  receiving  the  electrical  shock  which  caused  his  death. 
His  failure,  therefore,  to  use  the  safety  strap  and  fasten 
himself  to  the  pole,  cannot  be  imputed  to  him  as  contrib- 
utory negligence. 

The  pivotal  question  in  the  case,  and  the  one  upon  the 
determination  of  which  the  liability  or  non-liability  of  the 
defendant  turns,  is,  whether  the  defendant  owed  a  duty  to 
the  deceased,  as  an  employee  of  the  telephone  company,  to 
maintain  a  proper  insulation  on  its  wires  at  the  place  where 
the  telephone  wire  came  in  contact  with  the  electric  light 
wire.  Electricity  is  universally  recognized  as  a  most 
dangerous  and  subtle  agency,  and  the  law  requires  that 
persons  and  corporations  engaged  in  the  business  of  supply- 
ing it,  shall  exercise  a  degree  of  care  and  caution  commen- 
surate with  the  danger  involved.  Neither  statute  nor 
ordinance  required  defendant  to  insulate  its  wires,  but  it  is 
not  contended  that  the  defendant  was  thereby  absolved 
from  any  duty  to  insulate  or  otherwise  protect  its  wires 
from  contact  throughout  its  entire  system.  It  is  a  difficult 
matter  to  formulate  a  rule,  applicable  to  all  cases,  prescrib- 
ing the  duty  with  reference  to  the  insulation  or  protection 
of  wices,  or  the  like,  incumbent  upon  those  engaged  in  tli^ 
business  of  generating  and  supplying  electricity,  for  a 
breach  of  which  negligence  can  be  imputed. 

It  is  insisted  by  plaintiff  in  error  that  one  who  operates 
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an  electric  light  or  power  plant,  must  be  held  to  do  so  at- 
his  peril.  The  practical  application  of  this  rule  would 
make  one  operating  such  a  plant  an  insurer,  and  responsi- 
ble in  damages  for  an  injury  sustained  under  any  and  all 
circumstances.  It  would  require  one  operating  such  a  plant 
to  perfectly  insulate  the  wires  to  prevent  contact,  and  to 
maintain  such  perfect  insulation  at  every  point  and  over 
every  portion  of  the  system  of  wiring  emploj^ed.  We  are 
referred  to  no  authority  holding  the  operator  of  such  a 
plant  to  so  strict  a  responsibility  and  do  not  think,  upon 
principle,  that  the  adoption  "of  such  a  rule  is  demanded,  in 
order  to  furnish  adequate  protection  to  persons,  necessarily 
or  accidentally  brought  in  contact  with  the  wires  of  such 
a  plant. 

A  review  of  all  the  authorities  cited,  would  unduly  ex- 
tend this  opinion.  We  have  examined  them  critically  and 
find,  without  a  noteworthy  exception,  that  they  sustain  the 
conclusion  that  a  company  maintaining  wires  for  the  pur- 
pose of  supplying  light  and  power,  must  exercise  the  utmost 
care  at  places  where  persons  may  reasonably  be  anticipated 
to  go  for  work,  pleasure  or  business,  to  prevent  injury;  that 
at  such  places  the  company  is  bound  perfectly  to  insulate 
and  protect  its  wires  from  contact,  and  to  maintain  them 
in  that  condition.  Fitz«^erald  v.  Edison  Co.,  200  Pa.  St. 
540;  Perham  v.  Portland  Electric  Co.,  33  Ore.  451;  Brown 
V.  Edison  Co.,  90  Md.  400.  Whether  the  degree  of  care  re- 
quired has  been  exercised  in  a  given  case  is  ordinarily  a 
question  for  the  jury.  It  may  become  a  question  of  law, 
however,  when  the  evidence  in  a  case,  together  with  all  the 
reasonable  inferences  to  be  deduced  therefrom,  is  insuffi- 
cient to  support  a  verdict  for  the  plaintiff,  or,  as  otherwise 
stated,  a  question  of  fact  may  become  a  question  of  law, 
when  all  reasonably  intelligent  minds,  upon  a  considera- 
tion of  the  evidence  and  all  the  inferences  to  be  justifiably 
drawn  therefrom,  must  arrive  at  the  same  conclusion. 

In  this  case  the  uncontradicted  evidence  shows  that  the 
poles  of  the  defendant  company  were  erect  and  in  place; 
that  the  feed  wire  was  in  its  normal  position  twenty-five 
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feet  above  the  ground;  that  the  insulation  on  such  wire 
was  imperfect  at  a  place  where  the  defendant  in  the  exer- 
cise of  due  care,  cannot  be  held  to  have  anticipated  that 
any^  one  in  the  ordinary  pursuit  of  work,  pleasure  or  busi- 
ness would  be  brought  into  contact  with  it;  that  there  was 
clear  space  of  five  feet  between  the  wires  of  the  defendant 
company  and  the  wires  of  the  telephone  company;  that  the 
work  in  which  deceased  was  engaged  was  ordinarily  per- 
formed in  such  manner  as  not  to  involve  contact  of  the  two 
wires,  and  that  as  so  ordinarily  performed  there  was  no 
necessity  or  occasion  for  such  contact.  This  is  not  a  case 
where  the  operator  of  an  electric  light  or  power  plant  per- 
mits a  wire  charged  with  a  powerful  current  to  fall  on  the 
highway  or  installs  it  near  a  building,  or  upon  a  standard 
used  jointly  with  a  telephone  company,  or  negligently 
permits  the  current  therefrom  to  be  commuted  to  a  guy 
wire  or  telephone  wire.  In  all  such  cases,  the  operator  of 
such  a  plant  must  be  held  to  anticipate  that  persons  may 
come  into  close  proximity  to  the  current  thereby  conveyed 
and  be  injured.  The  insulation  on  defendant's  wire  was 
worn  and  imperfect,  but  it  was  so  worn  and  imperfect  at  a 
place  where  defendant  cannot  be  held  to  have  anticipated 
that  persons  in  the  pursuit  of  work,  pleasure  or  business 
would  go,  and  either  of  necessity  or  by  accident,  be  brought 
into  contact  with  the  wire  and  thereby  injured.  Within 
the  rule  heretofore  stated,  defendant  owed  no  duty  to  de- 
ceased to  insulate  its  wire  at  the  place  in  question,  and  its 
failure  to  do  so,  cannot,  under  the  evidence  in  this  case,  be 
attributed  to  it  as  negligence.  It  follows  that  the  court 
did  not  err  in  giving  the  peremptory  instruction  and  the 
judgment  will  be  affirmed. 

Affir7ned. 
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Harmon  Rademacher  t.  Augast  Greenwood^  Adminis- 
trator. 

1.  Finding  of  court— w7ie/i,  will  not  he  disturbM,  The  finding  of  a 
judge  to  whom  a  cause  is  submitted  for  trial,  without  a  jury,  is  entitled 
to  as  much  weight  on  controverted  questions  of  fact  as  the  verdict  of  a 
jury,  and  will  not  be  set  aside  by  an  appellate  tribunal  unless  it  is 
manifestly  against  the  weight  of  the  evidence.  - 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Montj^omery 
County;  the  Hon.  Samuejl  L.  Dwiqht.  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1903.  Affirmed.  Opinion  filed  March  16, 
1904.    Rehearing  denied  May  27,  1904. 

Lane  &  Cooper,  for  appellant. 

L.  y.  Hill,  Jett  &  Kinder  and  Amos  Miller,  for  appel- 
lee. 

Mr.  Justice  Pdterbaugh  delivered  the  opinion  of  the 
court. 

This  is  a  suit  brought  by  appellee,  as  administrator  of 
Henry  Bockstruck,  deceased,  against  appellant.  Tlie  dec- 
laration contained  the  common  counts.  The  general  issue 
was  filed  and  the  case  tried  by  the  court  without  a  jury. 
The  court  found  the  issues  for  the  plaintiflF,  assessed  his 
damages  at  $4:50,  and  rendered  judgment  on  said  finding. 
The  defendant  appeals. 

No  propositions  of  law  were  presented  to  be  passed  upon 
by  the  court,  and  it  will  therefore  be  presumed  that  all 
questions  of  law  were  decided  correctly. 

The  assignments  of  error,  based  upon  the  rulings  of  the 
court  as  to  admissibility  of  evidence,  are  not  argued  by 
counsel  for  appellant  and  therefore  may  be  considered  as 
abandoned. 

Appellant  insists,  however,  that  the  finding  and  judg- 
ment of  the  court  were  against  the  clear  preponderance  of 
the  evidence. 

The  following  facts  are  undisputed :  Appellee's  intes- 
tate, Henry  Bockstruck,  prior  to  January,  1895,  had  been 
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engaged  in  the  business  of  merchandising,  carrying  a  gen- 
eral stock,  at  the  Burg  in  Montgomery  county,  Illinois. 
On  January  5,  1895,  his  stock  of  goods  was  sold  by  the 
sheriflP  on  execution,  and  appellant  purchased  the  same  for 
$900.  Thereupon  appellant  employed  Bockstruck  to  man- 
age the  business  and  agreed  to  pay  him  a  salary  of  $25  per 
month  and  also  to  pay  him  $5  per  month  rent  for  the 
storeroom  in  which  the  goods  were  located.  Bockstruck 
died  on  December  20,  1901. 

The  controverted  facts  are  as  to  the  relations  between  the 
parties  subsequent  to  December  27, 1900.  Appellant  insists 
that  at  that  date  a  settlement  was  made  between  them, 
Bockstruck  acting  for  himself,  and  William  Rademacher,  a 
son  of  appellant,  acting  for  his  father,  in  which  all  the  ac- 
counts between  them  were  fully  adjusted  and  settled;  that 
there  was  found  to  be  due  from  Bockstruck  to  appellant 
$206  25;  that  from  that  time  William  Rademacher  became 
manager  for  his  father,  and  Bockstruck  his  clerk  at  a  salary 
of  $12.50  per  month;  and  that  such  new  employment  con- 
tinued until  September  27,  1901,  when,  onaccount  of  failing 
health,  he  severed  his  connection  with  the  store. 

Appellee  claims  that  Bockstruck  continued  to  manage 
the  business  until  his  health  began  to  fail,  in  June,  1901. 
He  denies  that  there  was  ever  a  complete  settlement  be- 
tween the  parties.  He  further  denies  that  any  agreement 
was  made  whereby  the  salary  of  Bockstruck  was  reduced 
to  $12.50  per  month,  and  insists  that  it  remained  at  $25 
until  June  1,  1901.  Upon  the  trial  the  account  books  of 
the  respective  parties  were  offered  in  evidence.  There 
proved  to  be  but  a  slight  difference  in  them  except  as  to 
the  item  of  $777.83,  which  appellant  claims  he  paid  to 
Bockstruck  at  various  times  during  his  lifetime  and  for 
which  the  trial  court  failed  to  give  him  credit.  Appellant 
sought  to  prove  payment  of  these  sums  by  entries  upon  his 
books  and  the  testimony  of  his  son  William.  The  evidence 
thereof  is  unsatisfactory  and  indefinite.  The  testimony  of 
W^illiam  as  to  the  alleged  settlement  between  the  parties 
tends  to  show  that  he  was  unworthy  of  belief. 
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We  have  examined  the  entire  record  and  are  unable  to 
say  that  the  finding  of  the  trial  court  was  not  warranted 
by  the  evidence. 

The  finding  of  a  judo^e  to  whom  a  cause  is  submitted  for 
trial,  without  a  jury,  is  entitled  to  as  mueh  weight  on  con- 
troverted questions  of  fact  as  the  verdict  of  a  jurj^  and  will 
not  be  set  aside  by  an  appellate  tribunal  unless  it  is  mani- 
festly against  the  weight  of  the  evidence.  Ilaug  v.  Haug, 
193  111.  645. 

We  find  no  reversible  error  in  the  record,  and  therefore 
affirm  the  judgment. 

Affirmed. 


Thomas  A.  Foley,  surviving  partner,  etc.,  t,  A.  C.  Kane. 

1.  Continuance— u^7ie?i  overruling  motion  for,  cannot  be  assigned 
a^  error.  Where  neither  the  motion  nor  the  affidavit  filed  in  support 
of  a  motion  for  continuance  are  contained  in  the  biU  of  exceptions, 
and  where  it  does  not  appear  from  such  bill  of  exceptions  that  any  ex- 
ception to  the  ruling  of  the  court  was  taken,  error  cannot  be  assigned 
upon  the  overruling  of  the  motion  for  continuance. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Edgar 
County;  the  Hon.  E.  R.  E.  KiMBROUOH,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1903.  Affirmed.  Opinion  filed  March 
16,  1904.     Rehearing  denied  May  27,  1904. 

A.  Y.  Tragdon  and  J.  W.  Shepherd,  for  appellant. 
J.  11.  Howell  and  J.  E.  Dyas,  for  appellee. 

Mr.  Justice  Putkrbauoh  delivered  th6  opinion  of  the 
court. 

This  is  an  action  in  assumpsit,  under  the  common  counts, 
brought  by  appellee,  a  woodworker,  against  appellant,  a 
carriage  maker,  to  recover  for  work  and  labor  by  him  per- 
formed. The  plaintiff  recovered  a  judgment  in  the  trial 
court  for  $193.05,  from  which  the  defendant  appeals. 

Appellant  contends  that  the  verdict  of  the  jury  is  con- 
trary to  the  evidence.     The  only  controverted  question  of 
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fact  involved  in  the  case,  is  as  to  whether  or  not  there  was 
an  express  contract  between  the  parties  as  to  the  amount 
of  wages  to  be  paid,  appellee  ^contending  that  he  was  to 
receive  twenty  cents  per  hour,  while  appellant  insists  that 
no  agreement  as  to  wages  was  made.  The  evidence  tends 
to  prove,  and  the  jury  were  warranted  in  finding  that  the 
work  performed  by  appellee  was  fairly  and  reasonably 
worth  the  sum  of  twenty  cents  per  hour  or  $2  per  day. 
We  therefore  regard  the  question  as  immaterial.  It  is  not 
denied  that  appellee  worked  3,988  hours.  At  the  rate  of 
twenty  cents  per  hour  he  therefore  earned  $797.60,  upon 
account  of  which  he  was  paid,  as  claimed  by  appellant,  the 
sum  of  $604.55.  The  balance  due  is  the  exact  amount  of 
the  verdict  and  judgment. 

Appellant  further  contends  that  the  court  erred  in  over- 
ruling his  motion  for  a  continuance.  Neither  the  motion 
nor  the  affidavit  filed  in  support  of  the  same  are  contained 
in  the  bill  of  exceptions,  nor  does  it  appear  therefrom  that 
any  exception  to  the  ruling  of  the  court  was  taken.  It 
therefore  cannot  be  assigned  as  error.  Pick  v.  Ketchum, 
73  111.  366. 

Several  other  reasons  are  assigned  for  a  reversal,  but  as 
they  are  not  argued  by  appellant  in  his  brief  and  argument, 
we  will  not  refer  to  them  in  detail.  We  have, however,  con- 
sidered them  and  find  that  no  substantial  error  was  com- 
mitted prejudicial  to  appellant. 

The  judgment  will  therefore  be  affirmed. 

Affirmed. 


Wabash  Railroad  Company  v.  John  W.  Johnson. 

1.  Notice  of  claim — when  there  is  waiver  of.  Held,  from  the  par- 
ticular facta  in  evidence  in  this  case,  that  tiie  provisions  of  a  contract 
requiring  notice  of  claim  as  an  essential  to  its  entertainment,  was 
waived. 

2.  Objection— ttj/icn,  should  be  specific.  An  objection  to  the  form 
of  a  question  rather  than  to  its  substance  must  be  specific  to  avail. 

Vol.  CXIV  35 
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3.  Secondary  evidence— tr7ic?i.  competent.  Where  the  originals  of 
documents  were  at  the  trial  in  the  bands  of  the  complaining  counsel 
and  were  not  produced  by  him  when  called  for,  copies  of  such  docu- 
ments are  properly  received  in  evidence. 

4.  Common  carrier— tr/ic/i  instruction  upon  obligation  of,  is  im- 
proper.  An  instruction  as  follows  :  "In  order  to  avoid  responsibility 
for  injury  received  by  said  horses,  or  any  of  them,  the  defendant  must 
prove  by  a  preponderance  of  the  evidence  that  said  horses  were  injured 
by  their  own  inherent  defect  or  vice,  or  by  the  act  of  Uod,  or  a  public 
enemy,"  is  improper  in  that  it  imposes  u[X)n  the  carrier  the  burden  of 
proving  that  the  injuries  were  occasioned  by  the  act  of  God,  the  public 
enemy,  or  because  of  the  inherent  vice  in  the  animals  themselves;  while 
the  true  rule  is  that  the  prima  facie  cape  made  by  plaintiff  might  have 
been  rebutted  by  proof  tliat  defendant  had  provided  all  suitible  means 
of  transportation-  and  had  exercised  that  degree  of  care  which  the 
nature  of  the  property  required. 

Action  on  the  case  for  injury  to  personal  property.     Appeal  from  the 
Circuit  Court  of  McLean  County;  the  Hon.  Colo3TIN  D.  Myers.  JuJoe, 
presiding.     Heard  in  this  court  at  the  November  term,  1903.    AfBrnied. 
Opinion  filed  March  16,  1904.     Rehearing  denied  June  1,  1904. 
• 

C.  N.  Travous,  for  appellant;  Lillard  &  Williams,   of 

counsel. 

Welty  &  Sterling,  for  appellee;  W.  W.  Whitmore,  of 
counsel. 

Mr.  Justice  PcTKRBAuon  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case.  The  declaration,  which 
contains  one  count,  charges  that  appellant,  by  the  negli- 
gence of  its  servants,  bruised,  lamed,  and  otherwise  injured 
twenty-one  head  of  horses,  delivered  to  it  by  appellee  for 
carriage  from  Jacksonville  to  Chicago.  At  the  close  of  the 
evidence  an  instruction  to  find  defendant  not  guilt}"  was 
presented,  but  refused.  A  verdict  was  returned  finding  for 
the  plaintiff  and  assessing  his  damaofes  at  the  sura  of  S^40(). 
Judgment  was  rendered  thereon,  from  which  the  defend- 
ant appeals. 

The  facts  involved  in  brief,  are  as  follows:  Appellee 
was  engaged  in  the  business  of  buying  and  shipping  horses. 
On  Saturday  afternoon,  August  30,  he  loaded  twenty-one 
horses  into  a  car  furnished  by  appellant  for  that  purpose, 
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at  Jacksonville,  Illinois,  for  shipment  to  Ellsworth  & 
McNair,  commission  merchants  at  Chicago.  The  horses 
had  been  purchased  by  him  in  the  vicinity  and  were  in  good 
condition  when  they  were  loaded  into  the  car.  Shortly 
after  they  were  loaded,  one  end  of  the  car  became  derailed, 
in  consequence  of  which  the  horses  were  crowded  to- 
gether, and  according  to  appellee's  testimony,  some  eight 
or  ten  of  them  severely  injured.  They  were  at  once  un- 
loaded from  the  derailed  car  by  appellee's  direction,  and 
without  further  delay  put  into  another  car  and  taken  to 
Chicago^  arriving  there  on  Monday  morning  following. 
There  was  no  evidence  that  they  sustained  further  injuries 
in  transit  through  any  fault  of  appellant. 

Appellant  introduced  in  evidence  a  shipping  contract 
signed  by  appellee,  in  which  it  was  expressly  agreed  in 
consideration  of  the  rate  of  freight  charged,  that  no  claim 
for  damages  which  might  accrue  to  appellee  should  be 
allowed  or  paid,  or  sued  for  in  any  court,  unless  a  claim  for 
such  damages  was  made  in  writing,  verified  by  his  affidavit, 
or  that  of  his  agent,  and  delivered  to  the  general  freight 
agent  of  appellant  at  his  oftice  in  the  city  of  St.  Louis, 
within  ten  days  from  the  time  the  stock  was  removed  from 
the  car. 

"  The  making  of  the  agreement  referred  to  and  its 
validity  were  not  questioned,  but  for  the  purpose  of  show- 
ing a  waiver  of  its  requirements,  appellee  was  permitted 
over  appellant's  objection,  to  testify  upon  that  point  as 
follows  :  that  on  Monday  morning  after  the  arrival  of  the 
horses  in  Chicago,  he  sent  for  one  Connors,  who  was  the 
live  stock  agent  of  appellant  at  Chicago,  and  asked  him 
what  was  the  proper  thing  to  do  and  what  he  should  do 
with  the  horses;  that  Connors  told  him  to  get  them  in 
the  best  possible  shape  and  sell  them  to  the  best  advan- 
tage, and  then  put  in  his  claim  to  appellant,  when  the 
matter  would  be  investigated  and  the  damages  settled ; 
that  tw^elve  of  the  horses  were  sold  on  the  day  they 
arrived  and  nine  were  held  until  eight  days  thereafter; 
that  on  the  day  the  last  of  the  horses  were  sold,  he   told 
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Connors  he  had  sold  them  and  presented  to  him,  attached 
together,  the  following  papers,  which  were  admitted  in 
evidence  over  appellant's  objection : 

(Exhibit  1.) 
"  Ellsworth  &  MoNair, 
Horses  and  Mules,  Stable  No.  6,  Union  Stock  Yards, 

Chicago,  9-9,  1902. 
Sold  for  account  and  risk  of  John  Johnson. 
No.  Description.  Price. 

1  1  Gr.  M.  $192.50  Tramped;    total  sales  21 

horses $2,010.00 

2  2  Gr.  M.     182.60  Charged 

3  3  Ro.  H.     112.50  Lame  and  bruised;  freight 

including    charges    on 

roads  and  yardage. ...        37.17 

4  14  Br.  n.     105.00  Tramp.     Sacking  tails  4.35 

5  13  Br.  H.      57.60  Lame.     Trimming    and 

braiding 7.40 

6  11  Bl.  H.       80.00  Tramped;  shoeing 6.00 

7  12  Br.  H.     127.50  Tramped  and  lame;  extra 

cleaning 8.00 

8  6  Ro.  M.      42.50  Lame;  halters 1.10 

9  19  B.   M.      90.00  Hocks  bruised;  feed  bill.        73.80 
10     21  B.   M.       72.50 

Commission 63.00 


$  200.82 

11  18  Br.  n.  $  35.00  Lame  and  bruised 

12  7  Ch.  M.     160.00 

13  4  Gr.  H.       92.50  Tramped 

14  6  Br.  H.     117.50  E.  &  O.  E.  Net  proceeds  $1,809.18 

15  15  Gr. 

16  16  Gr.M.     200.00  Remarks.     Cost. 

Dft $2,100.00 

17  20  Bl.  M.       92.50  100.00 

Cash 40.00 

$2,240.00 


IS      9  B.  H. 


19     18  B.  H. 


155.00  Tramped  and  bruised. 


Loss $  430.92 

20  8     B.  M.       65.00 

21  17  Br.  II.      30.00  Badly  bruised,  very  lame. 


$2,010.00" 

/Google 
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(Exhibit  2.) 

"Chicago,  Sept.  9, '02. 
Wabash  Ry.  Co. 

In  acct.  with  Ellsworth  &  MoNaie, 

Strictly  Commission  Salesmen  of  All  Classes  of  Horsea 

Stable  No.  6,  Union  Stock  Yards. 

To  Loss  on  Horses,  account  beino^  damaged — Car  dumped 

off  track  at  Jacksonville,  111. 
Car  4320  transferred  Loss—  430.82 

to  Car  5183— 
Car  shipped  from  Jacksonville,  111.,  8-30  to  Chicago." 

That  Connors  then  replied ''That  is  all  right;"  that  he 
then  asked  Connors  if  there  was  anything  further  he 
wanted  him  to  do,  to  which  Connors  replied  that  that  was 
everything  he  wanted;  that  he  would  present  the  claim  to 
the  company,  and  that  it  would  be  from  ten  to  thirty  days 
before  they  would  hear  from  it.  That  several  weeks  after 
that  he  was  passing  through  Chicago  and  was  informed 
that  Connors  wished  to  see  him ;  that  he  went  to  Connors' 
office  where  Connors  told  him  he  had  heard  from  the  ofB- 
cials  of  the  company,  and  exhibited  to  him  a  letter  which 
stated  that  the  company  had  investigated  his  claim;  that 
they  did  not  deny  liability,  but  that  the  damages  wei^ 
greater  than  they  could  find  any  record  of;  that  Connors 
then  offered  to  settle  the  claim  for  $30,  which  offer  he  re- 
fused. Whereupon  Connors  then  gave  him  the  address  of 
one  Becker,  the  general  claim  agent  of  appellant  at  St. 
Louis,  and  asked  appellee  to  write  to  him;  that  he  then 
wrote  to  Becker  the  following  letter: 

(Exhibit  A.) 

"  CooKsviLLE,  Ills.,  Dec.  23, 1902. 
Mr.  M.  L.  Bkoker: 

I  had  a  load  of  horses  thrown  from  the  track  at  Jackson- 
ville, Ills.,  last  fall.  I  think  in  Sept.  I  had  your  Agent  in 
Chicago  look  these  horses  over  and  I  put  in  a  claim  for  the 
damage  done  them.  1  was  in  Chicago  a  few  days  ago  and 
spoke  to  your  Agent  in  regard  to  the  claim  &  he  referred 
me  to  you;  this  claim  has  run,  I  think,  a  sufficient  length 


Digitized  by 


Google 


550  Appellate  Courts  of  Illinois. 

Vol.  114.]  Wabash  R  R.  Co.  v.  Johnson. 

of  time,  and  I  think  your  Company  has  had  ample  time  to 
look  this  matter  up,  and  if  you  have  not  had  this  matter 
looked  after  1  wish  you  would  have  it  looked  up  at  once 
and  write  me  in  regard  to  it  as  it  is  getting  about  the  first 
of  the  year  &  I  want  to  get  this  matter  straightened  up 
at  once." 

To  which  he  received  the  following  reply: 
(Exhibit  B.) 
''Tub  Wabash  Railroad  Company. 
Freight  Claim  Department. 

St.  Louis,  Jan.  22,  1903. 
Mr.  John  W.  Johnson,  Cooksville,  Ills. 

Dear  Sir  :  Returning  your  letter  of  Dec.  23rd,  which  I 
have  been  holding  trying  to  get  some  information  regard- 
ing the  claim  in  question,  but  cannot  find  that  any  claim  in 
your  favor  has  ever  been  presented  to  me.  Please  explain 
more  fully  what  the  damage  consisted  of,  ^vhere  the  ship- 
ment was  made  from,  and  name  of  the  agent  to  whom  you 
presented  claim.  If  you  will  do  this  and  report  to  me  I 
will  be  glad  to  look  into  the  matter  further. 

M.  L.  Becker, 
F.  C.  A." 

Both  of  which  said  letters  were  admitted  in  evidence 
over  appellant's  objection. 

McNair,  a  member  of  the  commission  firm  to  whom  the 
horses  were  shipped,  was  also  permitted  to  testify  that  he 
called  Mr.  Connors'  attention  to  the  horses  on  the  day  they 
arrived,  and  was  told  b}^  him  to  sell  them  to  the  best  ad- 
vantage and  to  send  in  the  bill,  and  whatever  the  damage 
was  he  would  try  to  settle  it;  and  that  some  time  after 
this  Connors  further  told  him  the  company  had  investigated 
the  matter  and  was  willing  to  pay  $30. 

We  are  of  opinion  that  the  foregoing  evidence,  if  com- 
patent,  established  a  waiver  of  the  provision  of  the  ship- 
ping contract,  as  to  notice. 

In  Wabash  Ry.  Co.  v.  Brown,  ln2  111.  484,  the  provision 
of  the  shipping  contract  under  consideration  was  substan- 
tially the  same  as  that  here  in  question.     The  facts  in  that 
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case  as  to  notice  were  as  follows  :  A  day  or  two  after  the 
injury,  one  of  the  appellees  addressed  a  letter  to  the  claim 
agent  of  the  company,  which  was  delivered  to  the  station 
agent  of  the  company  to  be  forwarded,  in  which  letter  it 
was  stated  the  injury  had  occurred,  but  damage  could  not 
then  be  determined  and  further  communications  would  be 
given.  After  the  expiration  of  the  five  days,  appellees 
again  wrote  the  claim  agent,  stating  the  damage.  This 
letter  was  answered  by  the  claim  agent,  stating  that  the 
letter  had  been  'forwarded  to  the  freight  claim  agent,  who 
had  adjustment  of  such  claims.  Some  five  days  later  the 
freight  claim  agent  wrote  appellees  saying  that  his  letter 
had  been  referred  to  the  legal  department  for  advice  as  to 
their  liability,  and  when  returned  he  would  communicate 
further.  Notwithstanding  the  claim  was  not  verified  by 
affidavit,  nor  addressed  nor  delivered  to  the  general  freight 
agent  of  the  company  as  required  by  the  shipping  contract, 
the  court  held  that  the  company,  having  made  no  ob- 
jection to  th6  claim  upon  either  of  these  grounds  and 
treated  the  claim  as  pending  upon  its  merits,  had  waived 
•the  requirement  providing  it  should  be  presented  to  the 
general  freight  agent  and  that  the  claim  should  be  verified 
by  affidavits. 

It  is  contended  by  appellant  that  the  admission  of  evi- 
dence of  the  foregoing  acts  and  declarations  of  its  live 
stock  agent  was  error;  that  the  evidence  fails  to  show  any 
authority  in  Connors,  either  express  or  implied,  to  waive 
the  express  terms  of  the  contract.  The  witness  McNair 
testified  that  Connors  was  live  stock  agent  of  appellant  at 
the  Union  Stock  Yards;  that  at  any  time  there  was  any 
damage  or  anything  put  in  against  the  railroad,  they  sent 
for  him  to  come  and  look  at  the  stock;  that  he  had  charge 
of  the  incoming  and  outgoing  live  stock  on  the  railroad 
and  that  he  was  the  head  man.  If  it  were  true,  as  appel. 
lee  testified  Connors  stated  to  him,  that  the  company  had 
the  matter  up  for  adjustment  and  had  authorized  Connors 
to  make  appellee  an  offer  of  8*30  in  settlement  of  the  claim, 
such  acts  on  the  part  of  appellant  were  sufficient  to  consti- 
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tute  a  waiver  of  the  provision  of  the  contract,  requiring  the 
claim  to  be  presented  to  the  general  freight  agent.  Wa- 
bash Railway  Co.  v.  Brown,  supra. 

Appellant  further  contends  that  it  was  error  to  permit 
appellee  to  testify  to  the  contents  of  the  letter  which  he 
testified  was  shown  to  him  by  Connors,  to  the  effect  that 
the  company  had  investigated  and  did  not  deny  liability, 
for  the  reason  that  no  notice  was  given  to  produce  the  let- 
ter and  that  there  was  no  evidence  as  to  who  wrote  it. 

During  the  direct  examination  of  appellee  in  rebuttal  the 
following  questions  were  asked  and  answered,  viz:  Q.  **Did 
you  see  Mr.  Connors  after  that?"  A.  "  Yes,  sir."  Q. 
*'  When  ?  "  A.  "  I  judge  it  was  four  to  eight  weeks  after 
that;  I  was  passing  through  Chicago  and  stopped  at  Ells- 
worth &  McNair's  office  and  he  informed  me  Connors 
wanted  to  see  me;  I  went  over  to  his  office  and  asked  him 
if  he  had  heard  anything  from  my  claim;  he  said  he  had; 
I  asked  him  what  it  was."  Objected  to.  Objection  over- 
ruled. To  which  ruling  of  the  court  the  defendant  by 
counsel  then  and  there  excepted.  Q.  "  Proceed."  A. 
**  He  then  said  he  had  heard  from  the  officials  of  the  com- 
pany; he  had  a  letter  and  showed  me  a  letter;  it  stated  that 
the  company  had  investigated  and  they  didn't  deny  but 
what  they  were  in  fault  but  the  damages  was  greater  than 
they  could  find  any  record  of."  Objected  to.  Objection 
overruled.  To  which  ruling  of  the  court  the  defendant  by 
counsel  then  and  tliere  excepted.  It  will  be  observed  that 
the  objections,  which  we  will  presume  were  to  the  answers 
quoted,  were  general  only.  They  should  have  been  specific; 
the  matter  of  the  testimony  being  competent,  liewett  v. 
Griswold,  46  App.  209;  Coffeen  Coal  &  Copper  Co.  v.  Barry^ 
50  App.  587;  C.  &  A.  R.  R.  Co.  v.  Winters,  65  App.  435. 
Grounds  of  objections  to  evidence  not  specifically  made  in 
the  court  below  will  not  be  considered  in  a  court  of  review. 
M.  D.  Transportation  Co.  v.  Leysor,  89  111.  43;  King  v.  C, 
D.  &  V.  R.  R.  Co.,  98  111.  376. 

Appellant  insists  that  the  admission  in  evidence  of  Ex- 
hibits 1  and  2,  above  set  forth,  being  the  bill  and  statement 
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handed  to  Connors  by  appellant,  was  error  for  the  follow- 
ing  reasons : '  (1)  that  the  same  were  only  copies  and  no 
sufficient  notice  was  given  to  produce  the  originals;  (2) 
that  they  showed  a  claim  in  favor  of  Ellsworth  &  McNair 
and  not  in  favor  of  appellee;  and  (3)  that  it  constituted 
the  basis  upon  which  appellee,  computed  his  damages  and 
containing  as  it  did  the  different  items  of  loss,  together 
with  what  purported  to  be  descriptions  of  injuries  to  the 
horses,  could  not  have  done  otherwise  than  materially  in- 
fluence the  jury.  It  appears  from  the  record  that  the  orig- 
inals of  the  papers  were  in  the  hands  of  appellant's  counsel 
on  the  trial  and  their  production  was  then  demanded  but 
they  were  not  produced.  The  copies  therefore  became 
competent  evidence. 

The  exhibits  which  were  attached  together  and  so  handed 
to  Connors  b}''  appellee,  were  written  on  blanks  used  by 
Ellsworth  &  McNair  and  while  the  name  of  appellee 
does  not  appear  on  Exhibit  2,  Exhibit  1  expressly  states 
that  the  claim  is  on  account  of  John  Johnson,  the  appellee. 
It  further  appears  that  when  the  same  were  handed  to 
Connors  he  stated  they  were  everything  he  needed,  and 
that  he  would  present  the  claim  to  the  company;  that  he 
made  no  objection  to  their  form.  The  contention  that  the 
items  in  Exhibit  I  were  oflTered  in  evidence  for  the  purpose 
of  showing  the  amount  of  damages,  is  untenable.  It 
appears  from  the  record  that  the  exhibit  was  not  offered 
in  evidence  during  the  direct  examination  of  appellee  but 
that  counsel  for  appellant  first  referred  to  it  and  presented 
it  to  appellee  on  cross-examination  and  had  it  and  the 
paper  attached  marked  as  exhibits.  The  jury  were  evi- 
dently not  misled  by  the  exhibit  on  the  question  of  the 
amount  of  damages  inasmuch  as  there  was  sufficient  com- 
petent evidence  adduced  to  warrant  the  verdict  returned. 
Appellee  testified,  independently  of  the  statement,  that  the 
fair  market  value  of  the  horses  before  they  were  injured 
was  $2,335  and  about  $1,900  afterward.  McNair  testified 
that  although  he  never  saw  them  before  they  were  injured 
they  were  worth  from  $350  to  $400  less  after  they  were 
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injured  than  before.  It  is  fair  to  presume  that  both  appel- 
lee and  McNair,  whose  business  was  the  purchase  and  sale 
of  horses  at  the  Stock  Yards  in  Chicao^o,  were  testifying  to 
the  market  values  at  that  point.  Inasmuch  as  this  evi- 
dence stands  undisputed  by  appellant,  it  was  sufficient  to 
warrant  the  amount  of  the  verdict  and  judgment. 

Appellee's  first  given  instruction  told  the  jury  that  it 
was  the  duty  of  appellant  to  carry  the  horses  safely  to 
Chicago  and  ''  in  order  to  avoid  responsibility  for  injury 
received  by  said  horses,  or  any  of  them,  the  defendant  must 
prove  by  a  preponderance  of  the  evidence  that  said  horses 
were  injured  by  their  own  inherent  defect  or  vice,  or  by 
the  act  of  God-,  or  a  public  enemy,"  and  if  this  was  not 
proved,  they  should  tind  for  the  plaintiff.  Appellant  com- 
plains that  the  instruction  requires  not  only  proof  that  ap- 
pellant did  not  injure  the  horses  but  a  preponderance  of  the 
evidence  that  they  were  not  injured  *'  by  their  own  inherent 
vice,  or  by  the  act  of  God  or  a  public  enemy."  In  Burke  v. 
U.  S.  Express  Co.,  S7  App.  505,  we  held  that  "a  common 
carrier  is  an  insurer  for  safe  delivery  of  live  stock,  and  as 
such  answerable  for  every  loss  which  cannot  be  attributed 
to  the  act  of  God,  the  public  enemy,  or  the  nature  or 
proper  vices  of  the  animals  themselves,  and,  as  in  the  case 
of  loss  by  the  act  of  God  or  public  enemy  the  burden  is 
upon  the  carrier  to  show  exemption  from  liability,  so  also 
it  is  in  the  case  of  loss  or  death  resulting  from  the  nature 
or  vice  of  the  animal.  In  other  words,  the  proof  of  delivery 
to  the  carrier  of  stock,  in  live  and  good  condition,  and  ite 
injury  or  death  while  in  the  custody  of  the  carrier,  makes  a 
prima  facie  Q'ii^e  against  it,  which  may  be  rebutted  by  evi- 
dence that  it  provided  all  suitable  means  of  transportation, 
and  exercised  that  degree  of  care  which  the  nature  of  the 
property  required."  The  instruction  is  incorrect  in  that  it 
imposes  upon  the  carrier  the  burden  of  proving  that  the  in- 
juries were  occasioned  by  the  act  of  God,  the  public  enemy, 
or  because  of  the  inherent  vice  in  the  animals  themselves; 
the  true  rule  being,  as  we  have  stated,  that  the  prima 
facie  case  made  by  appellee  might  have  been  rebutted   by 
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proof  by  appellant  that  it  provided  all  suitable  means  of 
transportation,  and  exercised  that  degree  of  care  which  the 
nature  of  the  property  required.  This  we  believe  to  be  the 
full  extent  of  the  burden  cast  upon  appellant  and  it  was 
therefore  not  required  to  prove  either  that  the  injuries 
were  or  were  not  the  result  of  some  specific,  direct  and 
proximate  cause.  This  inaccuracy  in  the  instruction,  how- 
ever, could  have  in  no  way  misled  the  jury  or  affected 
the  amount  of  their  verdict.  We  find  no  evidence  in  the 
record  to  the  effect  that  the  injuries  w^ere  greater  when  the 
horses  reached  Chicago  than  immediately  after  they  were 
taken  out  of  the  wrecked  car,  except  that  they  were  stiff 
and  jaded  and  gaunt.  No  time  was  taken  for  a  thorough 
examination  of  their  condition  at  Jacksonville,  and  the 
testimony  of  appellee  as  to  their  injuries  at  that  time  was 
simply  what  he  observed  in  nlaking  the  transfer  from  one 
car  to  another.  Appellee  testified  that  when  he  reached 
Chicago  he  and  McNair  examined  their  condition  more 
carefully,  and  observed  all  the  injuries  which  they  had  sus- 
tained, and  that  the  horses  were  stiff,  but  there  was  no 
claim  by  him  that  any  injuries  had  been  indicted  after  they 
left  Jacksonville.  The  evidence  shows  that  while  at  Jack- 
sonville the  car  in  which  they  were  loaded  tipped  over  to 
one  side  and  stood  with  one  corner  of  the  car  three  or  four 
feet  lower  than  the  other,  so  that  the  horses  stood  on  a 
slanting  floor;  that  about  nine  or  ten  of  the  horses  got  do'wn 
in  the  car,  and  they 'probably  sustained  strains  and  injuries 
other  than  the  gashes  and  cuts,  which  would  necessarily 
make  them  stiff  and  sore  by  the  time  they  reached  their 
destination.  Their  condition  when  they  reached  Chicago 
was  clearly  caused  by  the  derailing  of  the  car  at  Jackson- 
ville. And  again,  as  we  have  said,  the  damages  as  assessed 
by  the  jury  were  warranted  by  the  evidence. 

We  find  no  prejudicial  error  in  the  record  and  the  judg- 
ment of  the  Circuit  Court  is  therefore  affirmed. 

Affirmed. 
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James  B.  HeCoy  y.  Orlando  F.  Griswold. 

1.  Contract— /atr  determinative  of  validity  and  construction  of. 
The  validity  and  construction  of  a  contract  is  determined  by  the  law  of 
the  place  where  it  is  made,  while  the  law  of  the  forum  governs  as  to  the 
time,  tlie  mode  and  the  extent  of  the  remedy. 

2.  Contract— tc/icn  separate  instraments  are  construed  together  as 
one.  A  deed  and  agreement  made  at  or  about  the  same  time,  between 
the  same  parties,  and  in  relation  to  the  same  subject-matter,  must  be 
held  to  constitute  but  one  instrument,  and  will  be  read  and  construed 
togetlier. 

3.  Champertous— to/ien  contract  is  not  A  contract  is  not  champer- 
tous  notwitlistanding  it  contains  an  agreement  to  defray  the  expenses 
of  the  suit  in  question,  where  the  consideration  for  the  payment  of  such 
expenses  is  other  than  out  of  the  claim  in  suit. 

Action  in  covenant.  A  ppeal  from  the  Circuit  Court  of  Greene  County ; 
tlie  Hon.  Robert  B.  Shirley,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1903.    Affirmed.    Opinion  filed  June  28,  1904. 

F.  A.  Whiteside  and  H.  T.  Rainey,  for  appellant. 
Mark  Meyerstein,  for  appellee. 

Mr.  Justice  Pcterbaugh  delivered  the  opinion  of  the 
court. 

This  i&  an  action  in  covenant,  by  appellant  aj^ainst  appel- 
lee, to  recover  damages  resulting  from  the  breach  of  a  cove- 
nant of  title  in  a  warranty  deed  executed  by  appellee  to 
appellant,  conveying  certain  real  estate.  The  cause  was 
tried  by  the  court  without  a  jury.  The  court  found  the 
issues  for  the  plaintiff,  and  assessed  his  damages  at  $2,693.59. 
The  court  further  found  that  a  tender  of  said  sum  had 
been  made  by  the  defendant  prior  to  the  commencement  of 
the  suit,  and  therefore  rendered  judgment  against  the 
plaintiff  for  costs.  To  reverse  said  judgment  the  plaintiff 
appeals  to  this  court. 

1  he  evidence  discloses  the  following  facts :  On  June  13, 
1896,  (^riswold,  the  appellee,  was  the  owner  of  record,  and 
apparently  in  fee  simple,  of  certain  real  estate  in  the  city  of 
riatteville,  Wisconsin.     On  that  day  he  and  his  wife  exe- 
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cuted  and  delivered  to  McCoy^  the  appellant,  a  deed,  with 
full  covenants  of  warranty,  conveying  to  him  the  said  real 
estate.  Prior  to  the  execution  of  said  deed,  one  Cleary  of 
Platteville,  had  claimed  that  while  acting  as  agent  for 
Griswold  he  had  sold  the  real  estate  to  one  Brown,  and 
that  he  was  entitled  to  $100  commissions  therefor.  Gris- 
wold denied  that  Cleary  had  any  authority  from  him  to  sell 
the  said  real  estate  or  that  he  was  entitled  to  any  commis- 
sions. Brown  subsequently  insisted  that  he  had  bought 
the  property  through  Cleary  for  $3,500.  McCoy  was  occu- 
pying the  property  as  the  tenant  of  Griswold,  and  offered 
to  purchase  the  property  for  $3,600.  On  June  8,  1896^ 
Griswold,  who  at  that  time  lived  in  White  Hall,  Illinois, 
wrote  to  McCoy  at  Platteville  as  follows :  "  I  think  there 
may  be  a  ray  of  hope  for  you.  If  the  thing  works  the  plan 
will  cost  you  thirty-seven  hundred  dollars.  Now  don't  go 
back  on  me  if  I  can  bring  it  about.  In  Haste."  In  re- 
sponse to  this  letter,  McCoy  went  at  once  to  White  Hall, 
reaching  there  on  June  13,  the  day  the  deed  in  question  was 
executed.  On  the  same  da)'-  the  following  agreement  was 
executed  by  both  McCoy  and  Griswold,  to  wit : 

"  Whereas,  O.  F.  Griswold  is  about  to  sell  to  the  under- 
signed his  property  in  Platteville,  Wisconsin,  and  which 
said  property  is  now  occupied  by  the  undersigned  as  tenant 
of  the  said  Griswold;  And  whereas  R  W.  Brown  of  Bel- 
mont, Wisconsin,  now  claims  to  have  contracted  for  all  of 
said  property  through  one  T.  L.  Cleary  of  said  city  of 
Platteville,  and  threatens  to  attempt  to  enforce  such  alleged 
contract  or  the  alleged  breach  thereof  by  the  institution  of 
a  law  suit;  And  whereas  the  said  T.  L.  Cleary  pretends  to 
have  a  claim  for  commissions  against  the  said  O.  F.  Gris- 
wold by  reason  of  such  alleged  sale  of  said  property  to  the 
said  R.  W.  Brown;  And  whereas  the  said  O.  F.  Griswold 
is  not  willing  to  sell  and  convey  to  the  undersigned  said 
property,  unless  the  undersigned  will  in  addition  to  the 

Erice  agreed  upon,  agree  to  keep  the  said  O.  F.  Griswold 
armless  in  any  law  suit  which  may  be  instituted  by  the 
said  R.  W.  Brown  or  T.  L.  Cleary  by  reason  of  said  alleged 
claims  of  the  said  R.  W.  Brown  or  T.  L.  Cleary.  Now 
therefore  in  consideration  of  the  premises  I  hereby  agree, 
that  if  the  said  O.  F.  Griswold  will  sell  and  convey  to  the 
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undersigned  all  of  the  above  property  upon  the  terras  here- 
tofore agreed  upon,  the  undersigned  hereby  agrees  to  keep 
the  said  O.  F.  Griswold  harmless  in  any  and  all  matters 
growing  out  of  the  alleged  claims  of  the  said  R.  W.  Brown 
and  T.  L.  Oleary  or  either  of  them,  and  the  undersigned  in 
consideration  of  the  premises  hereby  also  agrees  to  pay  all 
costs,  fees,  expenses,  attorney  fees  whatsoever,  which  may 
arise  in  the  defense  of  any  suit  or  suits  whatsoever,  which 
may  be  brought  by  reason  of  the  above  alleged  claims  of 
the  said  R.  W.  Brown  or  T.  L.  Cleary  against  the  said  O. 
F.  Griswold,  and  to  pay  all  costs,  fees,  and  damages,  which 
may  be  recovered  against  the  said  O.  F.  Griswofd  by  rea- 
son of  said  alleged  claims,  and  as  soon  as  such  are  so  recov- 
ered. 

In  witness  whereof  I  hereunto  set  my  hand  this  13th  day 
of  June,  1896,  in  duplicate. 

J.  B.  McCoy. 

In  consideration  of  the  foregoing  the  undersigned  O.  F. 
Griswold  hereby  agrees,  at  his  own  expense,  to  attend  in 
person  at  any  court  or  courts  where  such  suit  or  suits,  as 
in  the  foregoing  stated,  may  be  brought  or  pending,  if  such 
attendance  on  the  part  of  the  undersigned  becomes  neces- 
sary or  material.  The  undersigned  in  consideration  of  the 
premises  also  further  agrees  to  personally  do  and  truthfully 
say  all  things  pertinent  and  necessary  to  fairly  and  by 
legitimate  means  to  defeat  such  suit  or  suits,  and  also  to 
bring  with  him  at  such  court  or  courts  his  own  attorney  at 
his  own  expense,  provided  that  the  saicl  J.  B.  McCoy  also 
employs  at  his  own  expense  a  reliable  and  competent  at- 
torney to  defend  such  suit  or  suits  if  instituted.  This  un- 
dertaking on  the  part  of  the  undersigned  shall  in  no  event 
be  held  or  deemed  to  relieve  said  J.  B.  McCoy  from  any 
of  the  obligations  by  hira  hereinabove  undertaken.  The 
undersigned  hereby  further  agrees  that  the  said  J.  B. 
ircCoy  shall  have  full  control  in  the  management  of  such 
suit  or  suits  with  the  right  to  appeal  the  same  in  the  name 
of  the  undersigned  to  any  court  the  said  McCoy  may  deem 
proper. 

Dated  this  13th  day  of  June,  1896,  and  signed  in  duplicate. 

O.  F.  Griswold." 

On  the  day  before  the  deed  was  executed  Brown  brought 
suit  in  the  Circuit  Court  of  Grant  county,  Wisconsin, 
against  Griswold  to  obtain  possession  of  the  real  estate, 
claiming  that  he  had  bought  the  same  -through    Cleary. 
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The  suit  resulted  in  a  judgment  in  favor  of  Brown  and 
against  Griswold,  and  McCoy,  who  had  been  in  possession 
since  the  date  of  his  deed  from  Griswold,  was  immediately 
evicted  from  the  premises.  Cleary  brought  suit  against 
Griswold  for  his  commissions  on  the  sale  to  Brown  and 
obtained  judgment  for  $140,  which  was  paid  by  Griswold. 
Prior  to  the  commencement  of  the  suit  at  bar  Griswold 
tendered  to  McCoy  the  sum  of  $2,693.59,  insisting  tJiat  ho 
had  paid  expenses  in  the  matter  of  the  Brown  and  Cleg^ry 
suits  to  the  amount  of  $906.41,  and  that  he  owed  McCoy 
the  difference  only  between  these  expenses  and  the  sum  of 
$3,500  which  McCoy  had  paid  him  for  the  land.  McCoy 
declined  to  accept  the  tender  and  brought  suit.  It  is  con- 
ceded by  McCoy  that  the  amount  paid  out  by  Griswold  for 
costs,  expenses  and  attorney's  fees  in  the  defense  of  the 
Brown  and  Cleary  suits  was  $906.41;  and  McCoy  testified 
that  he  personally  paid  out  as  attorney's  fees  in  said  suits, 
tlie  sum  of  $200.  It  is  conceded  by  Griswold  that  the 
title  to  the  land  failed ;  that  McCoy  was  evicted  therefrom 
and  that  the  consideration  paid  therefor,  $3,600,  should  be 
refunded  to  McCoy.  He  insists,  however  that  under  the 
contemporaneous  agreement  he  is  entitled  to  credit  for  the 
amounts  of  money  paid  out  by  him  in  defending  the  Brown 
and  Cleary  suits.  McCoy,  on  the  contrary,  contends,  first, 
that  the  contemporaneous  agreement  cannot  be  read  into 
the  deed  because  under  the  law  of  Wisconsin  exceptions 
limiting  the  covenants  in  a  deed  must  be  incorporated  in 
the  deed  itself  and  that  inasmuch  as  the  contract  althoufflr 
made  in  Illinois  was  to  be  performed  in  Winconsin,  the 
law  of  Wisconsin  must  govern  as  to  the  rights  of  the  par- 
ties thereto;  second,  that  said  agreement  is  not  under  seal 
and  for  that  reason  cannot  be  read  into  the  deed;  third, 
tliat  said  agreement  is  champertous and  void;  fourth,  that 
if  the  agreement  is  valid  and  binding  Griswold  failed  to 
comply  with  his  undertaking  by  ''selling  and  conveying" 
tiie  land ;  and  fifth,  that  if  the  contract  is  valid  and  bind- 
ing the  expenses  paid  by  both  Griswold  and  himself  under 
said  contract  formed  a  part  of  the  consideration  or  purchase 
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price  of  the  property  and  that  therefore  he  was  not  only 
entitled  to  be  relieved  from  liability  for  the  expenses  paid 
by  Griswold  but  that  in  addition  thereto  he  should  be 
reimbursed  the  sum  of  $200  paid  by  him  in  defense  of  the 
suits;  that  therefore  the  amount  tendered  was  insufficient 
and  the  judgment  too  small. 

The  validity  and  construction  of  a  contract  is  determined 
by  the.  law  of  the  place  where  it  is  made;  while  the  law  of 
the  forum  governs  as  to  the  time,  the  mode  and  the  extent 
of  the  remedy.  Sherman  v.  Gassett,  4.  Gilm.  521;  M.  P. 
R.  R.  Co.  V.  Barron,  83  111.  366;  Gay  v.  Rainey,  89  111.  221; 
Woodward  v.  Brooks,  128  111.  222;^  Wabash  *R.  R.  Co.  v. 
Dougan,  142  111.  248;  Pope  v.  Hanke,  155  111.  617.  Inas- 
much as  the  contract  in  question  was  made  in  Illinois  and 
redress  upon  the  same  is  sought  there,  it  follows  that  the 
law  of  that  state  must  govern  as  to  its  validity,  construc- 
tion, and  the  extent  of  the  remedy  for  its  violation.  Under 
the  law  of  Illinois,  the  deed  and  the  agreement  having  been 
made  at  or  about  the  same  time,  between  the  same  parties 
and  in  relation  to  the  same  subject-matter,  they  must  be 
held  to  constitute  but  one  instrument  and  be  read  and 
construed  together.  Wilson  v.  Roots,  119  111.  379;  James 
V.  Hanks,  202  111.  114. 

The  contract  is  not  champertous,  for  the  reason  that, 
while  it  contains  an  undertaking  on  the  part  of  McCoy  to 
defray  the  expenses  of  the  suit,  the  consideration  therefor 
is  the  conveyance  to  him  of  the  property.  It  lacks  the 
essential  element  necessary  to  constitute  champerty,  that 
is,  an  agreement  to  divide  the  proceeds  of  the  litigation. 
Torrence  v.  Shedd,  112  111.  468. 

The  contention  that  Grisw^old  has  not  complied  with  his 
undertaking  by  selling  and  conveying  the  land,  is  without 
force.  McCoy  fully  understood  the  situation  of  the  title. 
Griswold  sold  and  conveyed  such  title  as  he  had,  which  was 
a  compliance  with  his  agreement  as  both  parties  under- 
stood it. 

It  is  admitted  that  the  covenants  of  the  deed  having 
been  broken  by  the  establishment  of  a  paramount  title  and 
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McCoy  having  been  evicted,  he  is  entitled  as  damages  to  a 
return  of  the  total  consideration  paid  by  him  for  the  prop- 
erty. Under  the  deed  and  contemporaneous  contract  when 
read  and  construed  toofether,  Griswold  convej'^ed  the  prop- 
erty in  question  to  McCoy  and  warranted  and  agreed  to 
defend  the  title  thereto.  McCoy,  on  his  part,  in  considera- 
tion thereof,  agreed  to  pay  §3,000  in  cash  and  all  costs 
and  expf>nsesof  the  anticipated  suits  by  Brown  and  Cleary. 
Appelhmt  contends  that  the  cash  payment  of  $3,600  and 
the  amount  expended  for  costs  and  expenses,  to  wit, 
$906.41,  together  represent  the  true  consideration  or  pur- 
chase price  of  the  property,  and  that  he  is  not  only  entitled 
to  have  the  cash  payment  refunded,  but,  in  addition 
thereto,  to  be  relieved  from  any  liability  to  reimburse  ap- 
pellee for  the  costs  and  expenses.  He  insists  that  the  costs 
and  expenses  paid  by  a  grantee  in  good  faith,  in  defense 
of  the  title  and  possession  warranted  to  him  by  his  grantor, 
are  properly  a  portion  of  th^  purchase  money  and  are  re- 
coverable as  a  part  of  the  damages  upon  failure  of  the  title 
warranted. 

It  is  true  that  but  for  the  presence  of  the  contempora- 
neous agreement  referred  to,  the  rule  as  to  the  measure  of 
damages,  invoked,  would  apply  herein.  Harding  v.  Larkin, 
41  111.  413. 

The  question  as  to  what  extent,  if  any,  the  covenants  of 
warranty  are  modified  by  the  contemporaneous  agreement 
is  therefore  presented  for  our  determination.  Appellant 
contends  that  the  agreement  in  no  way  modifies  the  cov- 
enants of  the  deed ;  that  appellant's  undertaking  there- 
under was  simply  to  pay  any  costs,  attorney's  fees,  expenses 
and  damages  which  might  be  recovered  in  any  suit  brought 
by  Brown  or  Cleary  for  damages  only,  and  that  the  obliga- 
tion remained  in  appellee  to  warrant  and  defend  the  title 
against  any  suit  brought  to  divest  appellant  of  the  title, 
whether  brought  by  Brown  or  others.  The  construction 
contended  for  would,  we  think,  be  clearly  repugnant  to  the 
plain  and  unequivocal  language  of  the  agreement.  The 
preamble  thereof  recites  in  substance  that  Brown  claims  to 
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have  contracted  for  the  property,  and  "threatens  to 
enforce  such  alleo:ed  contract  or  the  alleged  breach  thereof 
by  the  institution  of  a  law  suit."  It  is  then  provided  that 
McCoy  will  keep  the  said  Griswold  harmless  in  any  and  all 
matters  growing  out  of  the  alleged  claim  of  Brown  and 
pay  all  costs,  fees,  etc.,  that  may  be  incurred  on  account  of 
the  same. 

In  construing  the  deed  and  agreement  together  effect 
should  be  given,  if  possible,  to  every  clause,  word  and  terra 
thereof,  and  each  should  have  a  meaning  given  to  it  if  it 
can  be  done  consistently  with  the  rules  of  law.  We  are  of 
opinion  that  the  only  fair,  reasonable  and  legal  construc- 
tion which  can  be  given  to  the  deed,  enlarged  as  it  is  by 
the  contemporaneous  agreement,  is,  that  while  the  cove- 
nants of  the  same  remained  in  force  as  to  all  others 
claiming  title  to  the  property^,  they  became,  in  any  event, 
inoperative  as  to  any  claim  of  Brown  thereto.  This  con- 
struction gives  force  and  effect  to  both  the  covenants  of 
the  deed  and  the  provisions  of  the  agreement,  and  as  well 
to  the  obvious  intention  of  the  parties  as  we  gather  it  from 
the  deed  and  agreement. 

It  follows  that  the  trial  court  properly  allowed  appellee 
credit  for  the  costs,  damages  and  expenses  incurred  and 
paid  by  him  in  defending  the  Brown  and  Clearj'^  suits;  and 
a  sufficient  tender  having  been  paid  and  kept  good  that 
the  judgment  against  appellant  for  costs  was  warranted. 

The  judgment  will  be  affirmed. 

Affirmed, 


Tillage  of  Palmyra  ?.  G,  8.  Warren,  et  al. 

1.  Lien— trTicri  does  not  create  right  to.  Where  a  village  notifies  the 
owners  of  certain  premises  located  therein  that  such  premises  consti- 
tute a  nuisance,  and  are,  in  fact,  a  nuisance,  and  directs  such  owners  to 
abate  the  same,  and  where  such  owners  fail  so  to  abate  such  nuisance 
and  the  authorities  of  such  village  in  consequence  proceed  to  abate  the 
same  and  in  so  doing  expend  a  sum  of  money  to  the  benefit  of  such 
premises,  a  lien  against  such  premises  does  not  arise  in  favor  of  such 
village. 
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Proceeding  to  enforce  lien.  Appeal  from  the  Circuit  Court  of  Ma- 
coupin County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1908.  Affirmed.  Opinion  filed 
June  28, 1904. 

David  E.  Keefe  and  Scott  Ettee,  for  appellant. 
Bell  &  Burton,  for  appellees, 

Mr.  Justice  Puteebauqh  delivered  the  opinion  of  the 
court. 

Appellant  filed  its  bill  in  chancery  against  Isaac  N.  La- 
mar, C.  T.  Hanshaw  and  G.  S.  Warren,  appellees,  in  which 
it  alleged  the  following  facts : 

On  August  19,  1901,  appellee  Warren  was  owner  of  the 
equity  of  redemption  of  certain  real  estate  described  in  the 
bill,  which  had  been  sold  July  1,1901,  under  a  decree  of 
foreclosure;  that  at  such  sale  appellee  Lamar  became  the 
purchaser  of  said  real  estate;  that  a  certificate  of  purchase 
was  executed  to  him  and  that  on  said  August  19,  he  was 
the  holder  of  such  certificate;  that  a  milling  plant  and 
mill  pond  were  situated  upon  the  property,  which  was  in 
the  village  of  Palmyra;  that  on  August  19, 1901,  said  mill 
pond  was  declared  to  be  a  nuisance  by  the  board  of  trustees 
of  appellant,  at  a  regular  meeting  assembled  for  that  pur- 
pose; that  a  personal  notice  was  served  upon  appellee 
Lamar  notifying  him  that  a  nuisance  existed  upon  the  prop- 
erty, and  requesting  him  to  fill  the  pond,  or  otherwise  to 
abate  the  nuisance  within  ten  days;  that  a  similar  notice 
was  sent  to  appellee  Warren  by  mail,  he  being  a  non-resi- 
dent of  Illinois;  that  appellees  did  not  abate  the  nuisance; 
that  while  awaiting  action  on  part  of  appellees,  the  State 
Board  of  Health  directed  the  board  of  trustees  of  appel- 
lant to  take  measures  to  fill  the  pond,  and  to  do  whatever 
was  necessary  to  put  the  same  in  a  reasonably  sanitary  con- 
dition; that  on  August  31,  1901,  appellant  caused  the  pond 
to  be  filled,  and  expended  the  sum  of  $625  in  so  doing,  and 
that  the  property  was  improved  and  benefited  thereby. 
The  bill  prayed  a  lien  upon  the  property  for  the  amount  so 
expended  and  for  an  order  for  the  sale  of  the  property  to 
satisfy  the  lien. 
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Appellees  Lamar  and  Ilanshaw  filed  a  general  deraurrer 
to  said  bill  which  was  sustained  and  appellant  having 
elected  to  abide  thereby,  the  court  ordered  the  same  dis- 
missed for  want  of  equity. 

The  only  question  presented  by  this  record  for  our  deter- 
mination, is  whether  iipon  the  facts  alleged  in  the  bill  of 
complaint,  a  court  of  equity  has  the  power  to  grant  the 
relief  prayed,  and  whether  there  is  any  equity  in  the  bill. 

Appellant  insists  that  having  performed  a  necessary  and 
legal  act,  whereby  it  was  compelled  to  and  did  spend 
money,  and  having  not  only  abated  the  nuisance,  but  at  the 
same  time  benefited  the  property,  it  acquired  an  equitable 
lien  upon  it  for  the  sum  so  expended;  that  where  a  duty 
is  cast  upon  one  to  abate  a  nuisance  and  he  refuses  or 
neglects  to  do  so,  and  a  municipality  is  compelled  to  act,  a 
promise  to  pay  is  implied  by  law,  and  a  lien  created  which 
will  be  enforced  in  a  court  of  equity. 

A  lien  is  not,  strictly  speaking,  a  property  in  the  thing 
itself,  nor  does  it  constitute  a  right  of  action  for  the  thing. 
"  At  law,  a  lien  is  usually  deemed  to  be  a  right  to  possess 
and  retain  a  thing,  until  some  charge  upon  it  is  paid  or  re- 
moved. There  are  few  liens  which  at  law  exist  in  relation 
to  real  estate.  The  most  striking  of  this  sort  undoubtedly 
is  the  lien  of  a  judgment  creditor  upon  the  lands  of  his 
debtor.  But  this  is  not  a  specific  lien  on  any  particular 
land,  but  is  a  general  lien  over  all  the  real  estate  of  the 
debtor,  to  be  enforced  by  execution,  or  other  legal  process, 
upon  such  part  of  the  real  estate  of  the  debtor  as  the  cred- 
itor may  elect.  Liens  at  law  generally  arise,  either  by  the  ' 
express  agreement  of  the  parties,  or  by  the  usage  of  trade, 
which  amounts  to  an  implied  agreement,  or  by  mere  opera- 
tion of  law."  Story's  Eq.  Jur.,  sections  1215-16.  *'Equi- 
table  liens  are  such  as  exist  in  equity,  and  of  which  courts 
of  equity  alone  take  cognizance.  In  regard  to  these  liens, 
it  may  be  generally  stated  that  the}-  arise  from  construc- 
tive trusts.  They  are,  therefore,  wholly  independent  of  the 
possession  of  the  thing  to  which  they  are  attached  as  an 
incumbrance;  and  they  can  be  enforced  only  in  courts  of 
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equity."  Ibid.,  sec,  1215.  "  They  differ  from  liens  ^t  law 
as  they  operate  after  possession  has  been  changed  and 
are  available  b}'  way  of  charge  instead  of  detainer."  Ad- 
ams' Eq.  Jur.,  127.  "While  courts  of  equity  will  enforce 
liens  at  law,  they  are,  in  general,  governed  by  the  same 
rules  of  decision  as  courts  at  law,  with  reference  to  the 
nature,  operation  and  extent  of  such  liens."  Story's  Eq. 
Jur.,  sec.  1216.  "But  there  are  liens  recognized  in  equity, 
whose  existence  is  not  known  or  obligation  enforced  at  law, 
and  in  respect  to  which  courts  of  equity  exercise  a  very  large 
and  salutary  jurisdiction.  In  regard  to  these  liens,  it  may 
be  generally  stated,  that  they  arise  from  constructive  trusts. 
They  are,  therefore,. wholly  independent  of  the  possession 
of  the  thing  to  which  they  are  attached,  as  a  charge  or  en- 
cumbrance; and  they  can  be  enforced  only  in  courts  of 
equity."     Ibid.,  sec.  1217. 

The  lien  of  a  tenant  in  common,  or  life  tenant,  for  the 
amount  expended  for  permanent  improvements  on  real 
estate  held  in  common;  of  the  party  making  the  same  for 
the  cost  of  improvements  upon  real  estate  where  the  true 
owner  stands  by  and  suffers  them  to  be  made  without  notice 
of  his  title;  the  marshalling  of  rights  of  priority  between 
encumbrancers,  and  various  other  examples  which  might  be 
given,  are  illustrative  instances  of  equitable  liens  arising 
from  the  doctrine  of  constructive  or  implied  trusts.  That 
no  privity  of  estate  existed  between  the  parties  at  bar,  from 
which  a  trust  relation  could  possibly  be  implied,  is  so  clear 
as  to  render  discussion  of  the  proposition  unnecessary.  It 
follows,  therefore,  that  if  any  lien  existed  under  the  facts 
averred  in  the  bill,  it  must  have  been  one  at  law. 

The  case  of  Train  v.  Boston  Disinfecting  Co.,  144  Mass. 
623,  upon  which  counsel  for  appellant  chiefly  rely,  was  an 
action  in  replevin  to  recover  possession  of  certain  rags, 
upon  which  the  defendant,  a  disinfecting  compan}",  claimed 
a  lien  for  the  cost  of  disinfcKJting  the  same.  The  rags  were 
imported  by  vessel  into  Boston  by  the  plaintiff  and  were 
seized  by  the  board  of  health,  and  by  its  orders  disinfected 
by  the  defendant.    The  plaintiff  then  demanded  possession 
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of  thQ  rags  but  the  defendant  refused  to  deliver  the  same 
without  the  payment  of  all  charges  for  disinfection,  claim- 
ing that  such  charges  were  a  lien  upon  the  rags.  The  stat- 
ute of  Massachusetts,  then  in  force,  provided  that  the  board 
of  health  in  each  seaport  town  might  at  any  time  cause 
the  cargo  of  any  vessel,  which  in  its  opinion  was  foul  or 
infected  so  as  to  endanger  the  public  health,  to  be  removed 
to  the  quarantine  ground  and  thoroughly  purified  at  the 
expense  of  the  owner.  Under  this  statute  the  board  of 
health  of  the  city  of  Boston  passed  an  ordinance,  under 
which  the  rags  in  question  were  seized,  providing  that  all 
rags  arriving  at  that  port  should  be  disinfected  in  a  manner 
satisfactory  to  the  board.  The  court  held  that  under  the 
statute,  the  board  of  health  had  a  right  to  make  a  reason* 
able  contract  for  the  disinfection  of  the  rags;  that  the  duty 
of  paying  the  expense  thereof,  was  by  statute  cast  upon  the 
plaintiff;  that  a  promise  to  pay  the  same  would  therefore 
be  implied  by  law,  and  that  such  contract  necessarily  im- 
plies a  lien  in  favor  of  the  contractor  performing  the  disin- 
fection, for  the  cost  thereof.  In  discussing  the  question  of 
the  right  to  a  lien  the  court  says  :  "  Nor  is  it  important 
that  while  expenditures  may  be  made  upon  real  estate 
under  orders  of  the  board  of  health,  a  lien  can  only  exist 
upon  personal  propert}'^,  and  thus  that  this  remedy  is  par- 
tial. There  is  no  reason  why  a  well  recognized  remedy  as 
to  personal  property  should  not  be  enforced,  because  there 
may  be  cases  coming  within  the  statute  affecting  real  estate 
to  which  it  would  not  be  applicable." 

If  it  were  true,  as  contended,  that  in  consequence  of  the 
facts  alleged  in  the  bill,  a  duty  was  by  law  cast  upon  ap- 
pellees to  abate  the  alleged  nuisance,  and  that  upon  their 
refusal  to  act,  appellant  was  compelled  to,  and  that  a 
promise  upon  the  part  of  appellees  was  therefore  implied 
by  law,  then  any  lien  arising  for  the  expense  of  abating 
the  nuisance,  would  clearly  be  one  at  common  law.  No 
duty,  however,  was  by  law  cast  upon  appellees  to  pay  the 
expense  of  abating  the  nuisance. 

Section  63,  chapter  2i,  of   the  statute  entitled  Cities, 
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Villages  and  Towns  (R.  S.  1901,  286)  provides  that  the  city 
council  in  cities,  and  president  and  the  board  of  trustees  in 
villages,  shall  have  inter  alia  the  following  powers : 

"  Fortieth.  To  provide  for  the  cleansing  and  purification 
of  waters,,  water  courses  and  canals,  and  the  draining  or 
hlling  of  ponds  on  private  property,  whenever  necessary  to 
prevent  or  abate  nuisances. 

"  Seventy-tifth.  To  declare  what  shall  be  a  nuisance,  and 
to  abate  the  same;  and  to  impose  fines  upon  parties  who 
mav  create,  continue  or  suffer  nuisances  to  exist."  (Ibid. 
283.) 

"  Seventy-eighth.  To  do  all  acts,  make  all  regulations 
which  may  be  necessary  or  expedient  for  the  promotion  of 
health  or  the  suppression  of  disease."     (Ibid.  283.) 

The  foregoing  constitute  the  only  powers  conferred 
by  statute  upon  municipalities,  relating  to  the  subject  of 
nuisances.  It  will  be  observed  that  no  power  is  therein 
conferred  upon  municipalities  by  either  ordinance,  resolu- 
tion or  regulation,  to  impose  upon  any  person  or  property, 
real  or  personal,  the  cost  of  abating  a  nuisance  existing 
thereon  or  arising  therefrom.  It  follows  that  there  was 
no  legal  obligation  upon  appellees  to  pay  the  expense  of 
abating  the  nuisance  in  question,  and  therefore  no  prom- 
ise to  pay  the  same  could  be  implied.  For  this,  and  the 
further  reason  that  the  property  sought  to  be  charged 
therewith  was  real  estate,  we  are  of  opinion  that  no  lien  at 
law  existed  or  could  exist  upon  the  property  described  in 
the  bill.  The  liens  upheld  in  Train  v.  Boston  Dis.  Co., 
supra^  and  City  of  Buflfalo  v.  Yattan,  Sheldon,  N.  Y.,  483, 
were  in  no  sense  equitable  liens  upon  personal  property. 
They  were  purely  common  law  liens  arising  from  a  legal 
obligation  imposed  by  statute,  and  of  which  possession  was 
essentially  the  foundation.  The  other  cases  cited  by  counsel 
for  appellant  involved  purely  equitable  liens  arising  under 
the  doctrine  of  implied  trusts. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  for 
want  of  equity  was  proper,  and  it  will  be  affirmed. 

Affirmed. 
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Himrod  Coal  Company  v.  Harvey  Clingan. 

1.  Safe  passageway— dicfy  o/  mine  ovmer  with  respect  to.  It  is 
the  duty  of  the  master  to  use  ordinary  care  to  provide  a  reasonably  safe 
place  for  his  servant  to  work  and  to  use  in  j;oing  to  and  from  his  work; 
such  obligation  does  not  impose  upon  a  mine  owner  the  absolute  duty 

,  to  afford  to  a  minor  a  reasonably  safe  passageway  to  and  from  his  work. 

2.  RCLE— «'7ia^  does  not  deprive  mine  owner  of  protection  of.  It  is 
not  sufBcient  to  deprive  a  mine  owner  of  the  protection  of  a  rule  which 
lie  has  promulgated  for  the  benefit  of  his  servants  that  it  should  have  been 
knowingly  and  hjibitually  disregarded;  it  must  appear  that  such  master 
either  had  actual  knowledge  of  its  violation  or  that  by  the  exercise  'of 
ordinary  care  ho  must  have  known  of  such  violation. 

3.  Instructions— wu5<  not  submit  cause  of  action  at  variance  with 
declaration.  Instructions  must  be  based  upon  the  theories  advanced 
by  the  pleadings  and  every  instruction  must  be  supported  by  some  evi- 
dence. 

4.  Instruction— s?ioM/d  not  assume  facts  in  dispute.  An  instruction 
should  not  assume  facts  in  dispute. 

5.  Instruction— tr/ie/i,  containing  abstract  proposition  of  law,  is 
improper.  An  instruction  which  merely  contains  an  abstract  proposi- 
tion of  law  not  by  its  terms  applicable  to  the  facts  in  the  case,  where 
misleading,  is  improper. 

6.  Fellow-sekvants— tc7ien  instruction  upon,  is  erroneous.  The 
question  as  to  whetlier  or  not  the  relation  of  fellow -servants  exists  in  a 
given  case  is  always  one  for  the  jury  unless  tlie  facts  admitted  or  proven 
beyond  dispute  show  the  existence  of  the  relation  within  the  establishf^d 
rule,  and  an  instruction  which  fails  to  recognize  this  rule  and  tells  the 
jury  that  a  particular  servant  is,  as  a  matter  of  law^,  a  fellow-servant  of 
the  plaintiff,  is  erroneous. 

7.  Credibility  of  witnesses— u*/zdn  instruction  upon,  is  erroneous. 
An  instruction  upon  this  subject  which  tells  the  jury  that  the  testimony 
of  one  credible  witness  may  be  entitled  to  greater  weiglit  than  the  testi- 
mony of  many  othere,  if  they  believe  from  the  evidence  that  such  other 
witnesrios  had  knowingly  testified  untruthfully,  is  erroneous  where  it 
omits  the  essential  qualification  that  to  warrant  the  jury  in  discrediting 
witnesses  and  in  disregarding  their  testimony,  they  must  believe  that 
such  witnesses  have  wilfully  testified  falsely  or  untruthfully  as  to  some 
material  i)oint  in  the  case;  and  it  is  further  erroneous  where  it  fails  to 
tell  the  jury  that  statements  of  witnesses  may  be  corroborated  by  facts 
and  circumstances  in  evidence. 

8.  Credibility  op  witnesses— tr/je/i  instruction  upon,  is  erroneous. 
An  instruction  invades  the  province  of  the  jury  and  hi  erroneous 
where  it  tells  the  jury  that  the  testimony  of  witnesses  having  superior 
opportunities  for  knowing  what  took  place,  etc.,  is  eniitled  to  gi*eater 
weight  than  those  whose  opportunities  for  such  knowledge  were  not  so 
great. 
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Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  Morton  W.  Thompson,  Judge, 
presiding.  Heard  in  this  c  art  at  the  November  term,  1903.  Reversed 
aud  remanded.    Opinion  filed  June  28,  1904. 

H.  M.  Steely,  for  appellant. 

Penwkll  &  LiNDLEY  and  IIenry  E.  Jacobs,  for  appellee. 

Mr.  Justice  Pdterbaugh  delivered  the  opinion  of  the 
court. 

This  action  was  brought  by  appellee,  a  coal  miner,  to  re- 
cover for  injuries  sustained  by  him  while  in  the  emplo}^  of 
appellant.  The  trial  in  the  Circuit  Court  resulted  in  a 
judgment  for  the  plaintiff  for  $3,000,  to  reverse  which  the 
defendant  appeals. 

The  declaration,  in  substance,  alleges  that  in  the  opera- 
tion of  its  mine,  the  defendant  had  constructed  a  double 
track  leading  along  the  entry  in  which  the  accident  oc- 
curred, which  converged,  and  ended  in  a  single  track  at 
either  end;  that  where  such  double  track  converged  there 
was  a  switch,  which,  when  in  working  order,  caused  all  cars 
running  from  the  single  track  past  said  switch  toward  the 
shaft,  to  run  on  the  left-hand  track  of  said  double  track, 
which  was  known  as  the  "  loaded  "  track;  that  no  cars  w^re 
allowed  to  run  past  said  switch  on  to  the  right  track,  which 
was  k-nown  as  the  "empty  "  track  and  was  used  for  convey- 
ing empty  cars  from  the  shaft,  past  the  switch  to  the  single 
track  at  the  other  end  and  thence  to  various  places  in  the 
mine;  that  said  emptj^  track  was  with  the  knowledge,  con- 
sent and  direction  of  defendant,  also  used  by  the  miners  as 
a  passageway  to  their  various  'places  of  employment,  and 
for  no  other  purpose  during  day  working  hours;  that  it 
was  the  duty  of  defendant  to  keep  said  switch  in  repair  and 
so  adjusted  and  connected  as  to  prevent  cars  of  coal  from 
running  from  said  single  track  upon  the  double  track,  and 
to  warn  plaintiff  of  any  defective  or  disconnected  condition 
of  said  switch,  or  to  employ  a  competent  servant  to  look 
after  the  same  and  keep  it  adjusted  and  warn  plaintiff  as 
aforesaid;  that  defendant  on  May  29,   1902,  negligently 
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permitted  said  switch  to  become  and  remain  disconnected, 
allowing  a  "trip"  of  loaded  cars  to  ran  from  said  single 
track  on  to  the  empty  track  while  plaintiff  was  walking 
thereon  on  his  way  to  work;  that  when  plaintiff  was  at  a 
distance  of  twentj'-five  feet  from  said  switch  said  trip  of 
cars  ran  on  to  said  empty  track  against  plaintiff,  injuring 
him,  etc. 

The  evidence  disclosed  that  tracks  were  located  in  one  of 
the  main  entries  substantially  as  averred  in  the  declaration; 
that  from  the  shaft  to  what  was  known  as  the  sixteenth 
entry,  the  cars  were  hauled  by  cable;  that  from  that  point 
to  the  switch  referred  to,  they  were  hauled  by  a  "spike- 
team  "  of  mules,  and  that  several  cars  when  coupled  to- 
gether, constituted  a  train  or  "  trip."  The  evidence  further 
shows  that  the  switch  in  question  was  what  is  known  as  an 
automatic  switch,  that  is,  the  switch  points  are  held  to  one 
side  by  a  spring  so  that  the  main  track  is  a  solid  track, 
and  ckti  be  used  in  either  direction,  without  touching  the 
switch,  and  a  car  being  taken  from  the  switch  on  to  the 
main  track  will  run  through  the  switch,  the  flanges  of  the 
wheels  throwing  the  points  over  and  allowing  them  to  pass 
through,  and  after  the  wheels  have  passed,  the  points  spring 
back  or  are  pulled  back  into  place  by  the  spring,  so  that 
the  switch  is  closed  for  the  main  track  again;  that  on  the 
morning  of  the  accident,  by  some  means,  the  chain,  which 
connected  this  spring  to  the  bar  under  the  rails  fastened  to 
the  switch  points,  became  unhooked,  so  that  when  a  car 
was  taken  from  the  switch  out  on  to  the  main  track 
through  these  points  they  were  not  pulled  back  into  place 
but  remained  in  the  position  in  which  the  wheels* left  them, 
which  would  cause  a  car  coming  along  the  main  track 
toward  the  switch  points  to  run  off  the  main  track  in  on 
the  switch. 

It  further  appears  from  the  evidence  that  appellee  had 
been  employed  in  the  "  mine  cutting  entry  "  for  several 
months  prior  to  the  accident  which  caused  his  injury.  He 
reached  the  place  in  which  he  was  \vorking  by  walking 
and  riding  through  the  main  entry,  through  which  all  coal 
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mined  was  hauled,  and  which  was  used  by  all  employees  as 
a  passageway  to  and  from  their  work  in  various  parts  of 
the  mine.  On  the  morning  of  the  accident,  shortly  after 
seven  o'clock,  after  riding  a  portion  of  the  way,  he  started 
through  the  main  entry  to  his  place  of  work',  walking  on 
the  switch  track  upon  which  the  empty  cars  were  usually 
switched  from  the  main  track.  He  testified  that  when 
about  ten  feet  from  the  switch  he  noticed  a  trip  of  loaded 
cars  coming  toward  him  on  the  track  upon  which  he  was 
walking;  that  it  was  then  about  seven  feet  from  him;  that 
he  turned  and  ran,  but  had  only  taken  two  or  three  steps 
when  he  was  struck  and  injured. 

It  is  not  controverted  that  the  latch  of  the  switch  was 
unhooked,  whereby  the  loaded  trip  left  the  main  track  and 
took  the  switch  track.  Plaintiff's  evidence  tended  to  prove 
that  theretofore  the  main  track  at  that  point  had  been  used 
exclusively  for  the  conveying  of  loaded  cars  from  the  in- 
terior of  the  mine  to  the  shaft,  and  that  the  switch  track, 
during  the  day,  was  used  only  to  convey  empty  cars  from 
the  shaft  to  the  interior  of  the  mine;  that  the  employees 
of  the  mine  had  been  permitted  to  and  were  in  the  habit 
of  using  the  switch  track  in  going  to  their  work;  that  the 
timber  men  who  worked  during  the  night  frequently  used 
the  switch  track  and  unhooked  the  latch  for  their  own  con- 
venience, necessitating  its  rebooking  before  the  work  of 
hauling  out  the  coal  was  begun  in  the  morning;  that  at  a 
point  about  forty  feet  from  the  switch  a  boy  was  employed 
as  a  "trapper,"  whose  duties  were,  not  only  to  wiitch  the 
drivers  of  cars  to  prevent  collisions,  but  to  examine  the 
latch  each  morning  and  see  that  it  was  hooked  up;  that 
shortly  before  the  accident  a  new  trapper  named  Nelk 
was  employed,  but  that  he  was  not  instructed  as  to  this 
particular  duty,  nor  was  there  any  one  else  who  had  been 
instructed  to  or  did  perform  the  duty.  On  the  morning  in 
question  and  about  fifteen  minutes  prior  to  the  accident 
the  first  trip  of  loaded  cars  was  taken  out  by  one  Spickard, 
who  testified  that  he  found  the  switch  open  and  that  his 
cars  took  the  empty  track,  but  that  he  left  the  latch  un- 
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hooked,  as  it  was  not  his  business  to  look  after  the  switches. 
The  evidence  adduced  by  appellant  tended  to  prove  that 
two^men,  Topham  and  Newby,  were  employed  by  appel- 
lant as  track-layers,  whose  duties  required  them  to  look 
after  the  switches  and  that  it  was  no  part  of  the  duties  of 
the  trappers  to  do  so.  It  further  appears  from  the  evidence 
that  there  was  posted  on  the  wall  near  the  place  of  the 
accident  and  at  a  number  of  other  places  in  the  mine 
printed  noticos  notifying  employees,  among  other  things, 
that  between  7  o'clock  a.  m.  an  J  3:30  a.  m.  they  must  keep 
o3f  haulage  roads,  and  that  violation  of  the  warning  ''was 
danorerous  to  the  guilty  as  well  as  all  others." 

The  theory  upon  which  appellee  relied  for  a  recover}'-,  as 
stated  in  the  argument  filed  by  counsel  in  this  court,  is 
that  the  appellant  company  was  negligent  in  not  having 
some  one  to  attend  the  latch  controlling  the  switch,  where- 
by it  was  left  unhooked.  Counsel  for  appellant  assigns  and 
urges  as  grounds  for  the  reversal  of  the- judgment,  that  a 
preponderance  of  the  evidence  fails  to  show  that  appellant 
know  tiiat  the  latch  was  unhooked  or  that  it  had  been  un- 
hooked for  such  length  of  time  that  appellant,  in  the  exer- 
cise of  due  care,  would  have  known  it;  that  appellee  was 
not  at  the  time  of  the  accident  in  the  exercise  of  due  care 
for  his  own  safety;  that  the  court  erred  in  its  rulings  upon 
instructions,  as  well  as  a  number  of  other  grounds. 

Inasmuch  as  the  judgment  must  be  reversed  and  re- 
manded for  the  reason  that  the  trial  court  improperly 
instructed  the  jury,  we  will  refrain  from  discussing  the 
other  grounds  assigned,  ami,  for  the  same  reason,  it  will 
be  unnecessary  for  us  to  determine  the  facts  or  the  merits 
of  the  case. 

The  evidence  as  to  the  facts  involved  was  conflicting  and 
it  was  therefore  imperative  that  the  jury  should  have  been 
accurately  instructed  as  to  the  law  applicable  to  the  case. 

At  the  request  of  appellee,  the  court  gave  to  the  jury  the 
following  instructions: 

"  3.  The  court  instructs  the  jury  that  it  was  the  duty  of 
the  defendant  in  this  case  to  afford  the  i)laintiff  a  reason- 
a'jly  safe  passage  to  and  from  his  work,  for  travel. 
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*'  8.  The  court  instructs  the  jury  that  if  they  believe 
from  a  preponderance  of  the  evidence  in  this  case,  that  the 
defendant  made  and  posted  notice  of  certain  rules  that  had 
been  adopted  by  the  company  for  the  safety  of  its  em- 
ployees; and  if  the  jury  further  find  from  a  preponderance 
of  the  evidence  that  the  rules  were  knowingly  habitually 
violated,  and  by  reason  of  such  violation  the  plaintjflf  in 
this  case  was  injured,  that  in  such  state  of  the  proofs 
the  defendant  cannot  shield  itself  from  liability  under 
the  'fellow-servant  rule.' 

"  9.  The  court  instructs  the  jury  as  a  matter  of  law,  that 
one  employed  in  a  service  is  not  bound  to  investigate  and 
find  out  at  his  peril  whether  the  common  master  nas  used 
reasonable  care  in  the  selection  of  those  already  employed 
in  the  same  branch  of  service;  hut  on  the  contrary  he  is 
warranted  in  assuming  that  his  employer  has  discharged 
his  duty  in  that  respect,  and  until  notice  to  the  contrary  is 
brought  home  to  such  servant,  he  may  act  upon  that  sup- 
position. 

*'  11.  If  you  find  the  defendant  guilty  from  the  evidence 
submitted  to  you  and  the  instructions  of  the  court,  and  you 
believe  from  the  evidence  that  the  plaintiff  has  suffered 
damages  thereby,  you  should  in  estimating  such  damages 
compensate  the  plaintiff  for  any  necessary  expense  incurred 
by  him  in  furnisning  medical  attendance,' care  and  nursing 
on  account  of  his  injuries,  if  any,  shown  by  the  evidence;  and 
in  addition  thereto  compensate  him  for  the  value  of  his 
loss  of  services  he  has  been  rendered  incapable  of  perform- 
ing, and  to  return  your  verdict  therefor. 

"  13.  The  court  instructs  the  jury  that  the  servant  em- 
ployed to  put  machinery  in  proper  order  is  not  the  fellow- 
servant  of  one  whose  duty  it  is  to  use  it. 

"14.  The  court  instructs  the  jury  that  the  master  is 
bound  to  use  care,  skill  and  prudence  in  selecting  and  main- 
taining machinery  and  appliances,  and  for  a  negligent 
omission  of  this  duty  he  is  answerable  to  the  servant  in- 
iured  by  the  omission.  This  duty  on  the  part  of  the  master 
IS  one  that  he  cannot  rid  himself  of  by  casting  it  upon  an 
agent,  officer  or  servant  employed  by  him.  Where  the  duty 
is  one  owing  by  the  master,  and  he  entrusts  its  performance 
to  an  agent,  .the  agent's  negligence  is  that  of  the  master. 
In  authorizing  an  agent  to  perform  such  act,  the  principal 
is  in  legal  contemplation  himself  acting  when  tne  agent 
acts,  for  he  who  acts  by  an  agent  acts  by  himself.  The 
rule  which  absolves  the  inaster  from  liability  for  the  negli- 
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gence  of  the  fellow-servant  has  no  application  whatever 
where  the  agent  stands  in  the  master's  place. 

"16.  The  court  instructs  you  that  the  testimony  of  one 
credible  witness  may  be  entitled  to  more  weight  than  the 
testimony  of  many  others,  if,  as  to  those  other  witnesses, 
you  have  reason  to  believe,  and  do  believe,  from  the  evi- 
dence and  all  facts  before  you,  that  such  other  witnesses 
have  knowin;^ly  testified  untruthfully,  and  are  not  corrob- 
orated by  other  credible  witnesses,  or  by  circumstances 
proved  in  the  case.  i 

"  17.  The  court  instructs  the  jury  that  the  credit  of  a 
witness  depends  upon  two  things;  his  ability  to  know  what 
occurred  and  his  disposition  for  telling  the  truth  as  to  the 
occurrence.  The  statement  of  a  witness  having  superior 
opportunities  for  knowing  what  took  place  and  superior 
intelligence  and  memory,  other  things  being  equal,  is  en 
titled  to  the  greater  weight  before  the  jury. 

**20.  The  court  instructs  the  jury  that  when  witnesses 
are  otherwise  equally  credible,  and  their  testimony  other- 
wise entitled  to  equal  weight,  greater  weight  and  credit 
should  be  given  those  whose  means  of  information  were 
superior,  also  to  those  who  swear  affirmatively  to  a  fact, 
rather  than  to  those  who  swear  negatively,  or  to  a  want  of 
knowledge  or  want  of  recollection." 

We  are  of  opinion  that  the  foregoing  instructions  incor- 
rectly stated  the  law  as  applicable  to  the  facts  in  the  case, 
and  should  not  have  been  given  to  the  jury. 

Instruction  number  3  in  effect  told  the  jury  that  it  was  the 
absolute  duty  of  the  defendant  to  afford  the  plaintiff  a  rea- 
sonably safe  passageway  to  and  from  his  work.  This  is  not 
the  law.  The  instruction  states  the  duty  of  the  master  too 
strictly.  It  is  the  duty  of  the  master  to  use  ordinary  care 
only  to  provide  a  reasonably  safe  place  for  his  servant  to 
work,  and  to  use  in  going  to  and  from  his  work.  Metcalf 
V.  Nystedt,  102  App.  71;  L.  E.  &  W.  R.  R.  Co.  v.  Wilson, 
189  III.  89. 

Instruction  number  8  told  the  jury,  in  substance,  that  al- 
though the  defendant  had  posted  rules  for  the  safety  of  its 
employees,  yetif  such  rules  were  knowingly  and  habitually 
violated,  then  it  could  not  shield  itself  from  liability  under 
the  fellow-servant  rule.  It  is  not  sufficient  to  deprive  the 
master  of  the  protection  of  a  rule  that  it  should  have  been 
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knowingly  and  habitually  violated.  The  master  must  either 
have  h^id  actual  knowledge,  or  it  must  appear  that  by  the 
exercise  of  ordinary  care  he  would  have  known  of  such 
violations.  Mining  Co.  v.  Dolph,  101  111.  App.  172;  C.  & 
W.  I.  R.  R.  Co.  v.FIynn,  154  111.  448.  The  only  rule  in 
evidence  was  one  requiring  employees  to  keep  oflf  the  haul- 
age ways  during  working  hours.  It  had  nothing  to  do 
with  the  hooking  or  unhooking  of  the  switch,  nor  with 
the  fellow-servant  rule.  The  instruction  was  necessarily 
misleading. 

There  is  no  averment  in  the  declaration  upon  which  to 
base  the  ninth  instruction,  nor  does  it  appear  from  the  evi- 
dence that  the  defendant  employed  or  retained  in  its  em- 
ploy an  incompetent  or  unskillful  person.  The  instruction 
therefore  submitted  to  the  jury  a  cause  of  action  at  variance 
with  that  set  out  in  the  declaration.  An  instruction  must 
be  upon  a  theory  advanced  by  the  pleadings,  and  which 
there  is  some  evidence  to  support.  Rosenkrans  v.  Barker, 
115  III.  332;  Penna.  Co.  v.  Marshall,  119  111.  399;  C,  C, 
C.  &  St.  L.  Ry.  Co.  V.  Hall,  70  App.  429. 

The  eleventh  is  erroneous  for  the  reason  that  it  assumed 
that  there  had  been  a  loss  of  services  and  an  inability  to  per- 
form them. 

Number  13  invades  the  province  of  the  jury  in  that  it  states 
as  a  matter  of  law,  a  servant  employed  to  put  machinery 
in  order  is  not  a  fellow-servant  of  one  whose  duty  it  is  to 
use  it.  The  question  whether  the  relation  of  fellow-serv- 
ants exists  in  a  given  case  is  always  one  for  the  jury  unless 
the  facts  admitted  or  proven  beyond  dispute  show  the  ex- 
istence of  the  relation  within  the  established  rule.  Hartley 
V.  C.  &  A.  R.  R.  Co.,  197  111.  440;  Con.  Coal  Co.  v.  Fleisch- 
bein,  207  111.  593.  It  is  only  when  the  evidence  is  such  that 
all  reasonable  minds  must  reach  the  conclusion  that  the 
relation  of  fellow-servants  exists  between  employees  of  the 
same  master,  that  the  court  can  declare  them  to  be  fellow- 
servants.  DuflFy  V.  Kivilin,  195  111.  630.  The  instruction 
is  also  but  an  abstract  proposition  of  law  and  not  by  its 
terms  applicable  to  the  facts  in  the  case  and  is  therefore 
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misleading.  Instruction  number  14  is  subject  to  the  same 
criticism.  Although  abstract  in  form  it  may  be  inferred 
therefrom  that  appellant  was  negligent  in  the  selection  and 
maintenance  of  the  switch  and  appliances.  There  is  no  alle- 
gation in  the  declaration  to  that  effect  and  no  evidence 
tending  to  prove  improper  construction  of  the  switch  nor 
that  the  same  had  become  defective  or  out  of  repair.  The 
instruction  was  not  applicable  to  the  facts  and  was  calcu- 
lated to  mislead  the  jury.  An  instruction  directing  the 
attention  of  the  jury  to  an  element  of  liability  not  shown 
by  the  pleadings  or  evidence  in  the  case  is  calculated  to 
mislead  and  is  erroneous.  It  is  not  proper  to  direct  the  at- 
tention of  the  jury  to  matters  not  in  issue.  C.  &  A.  R.  R. 
Co,  v.  Roi)inson,  106  III.  142. 

Instruction  number  16  told  the  jury  that  the  testimony  of 
one  credible  witness  might  be  entitled  to  greater  weight 
than  the  testimony  of  many  others,  if  they  believed  from 
the  evidence  that  such  other  witnesses  had  knowingly  tes- 
tified untruthfully.  It  omits  the  essential  qualifications 
that  to  warrant  the  jury  in  discrediting  witnesses  and  dis- 
regarding their  testimony,  they  must  believe  that  such 
witnesses  have  wilfully  testitied  falsely  or  untruthfully  as 
to  some  material  point  in  the  case.  "  A  witness  cannot  be 
discredited  simply  on  the  ground  of  an  erroneous  statement. 
It  is  only  where  the  statements  of  a  witness  are  wilfulh'' 
and  corruptly  false  in  regard  to  material  facts,  that  the 
jury  are  authorized  to  discredit  his  entire  testimony." 
Matthews  v.  Granger,  196  Hi.  164.  The  instruction  is  also 
erroneous  in  that  it  requires  the  corroboration  of  a  discred- 
ited w^itness  by  other  credible  wUnesses,  We  do  not  under- 
stand that  it  is  essential  that  the  discredited  witness  be  cor- 
roborated by  several  witnesses.  Appellant's  sixteenth  given 
instruction,  while  it,  in  other  respects,  correctly  states  the 
rule,  also  is  defective  in  this  particular. 

Instruction  number  17  told  the  jury  that  the  credit  of  a 
witness  depended  upon  his  ability  to  know  what  occurred 
and  his  disposition  to  tell  the  truth,  and  that  the  statement 
of  a  witness  having  superior  opportunities  for  knowing  what 
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took  place  and  superior  intelligence  and  memory,  other 
things  being  equal,  was  entitled  to  greater  weight  before 
the  jury.  Instruction  number  20  told  the  jury  that  when 
witnesses  w^e  otherwise  equally  credible,  greater  weight 
should  be  given  to  those  whose  means  of  information  were 
superior,  and  to  those  who  swore  affirmatively  to  a  fact 
rather  than  to  those  who  swore  negatively.  These  instruc- 
tions should  have  been  refused.  "  It  is  the  peculiar  prov- 
ince of  the  jury,  where  the  evidence  is  conflicting,  to 
properly  weigh  all  the  evidence  and  determine  for  them- 
selves what  the  weight  of  evidence  may  be.  We  do  not 
understand  that  it  is  the  province  of  the  court  to  tell  the 
jury  which  is  the  strongest,  or  which  is  of  greater  force." 
L.,  N.  A.  &  C.  By.  Co.  v.  Shires,  108  111.  617.  *' It  is  ob- 
vious error  for  the  court  to  announce  to  the  jury  what  is 
the  better  evidence  in  a  case,  or  what  the  jury  may  so  re- 
gard. It  is  the  province  of  the  jury  to  say  to  what  evidence 
they  will  attach  the  gretiter  weight  in  case  of  a  conflict, 
and  with  this  right  or  privileore  the  court  should  not  inter- 
fere."   C.  &  A.  E.  E.  Co.  V.  Robinson,  106  111.  142. 

A  number  of  other  instructions  were  given  to  the  jury  at 
the  instance  of  appellee,  of  which  we  do  not  approve,  but 
which  we  will  not  attempt  to  analyze  or  criticise  in  detail. 

Complaint  is  made  of  the  modification  and  refusal  of 
several  instructions  offered  by  appellant.  We  have  ex- 
a  nined  the  same  carefully  and  are  of  opinion  that  the  rul- 
ings of  the  court  thereon  were  proper,  except  as  to  the  llth 
modified  instruction,  which  as  modified,  states  the  duty  of 
appellant  too  strictly.  ^ 

For  the  errors  in  instructions  as  above  indicated,  the 
judgment "uiust  be  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 

VolCXIVW 
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Fraternal  Army  of  America  y.  Doaglas  Evans,  et  a1. 

1.  Trover— w/i€M,  lies.  Where  an  insurance  company  wrongfully 
obtains  possession  of  a  policy  of  insurance,  its  act  of  retaining  possession 
thereof  constitutes  a  tortious  conversion  and  the  beneficiaries  there- 
under may  maintain  trover  against  the  company  therefor  and  recover 
the  sum  unpaid  thereon. 

2.  Agency— w/ie»  estoppel  to  deny^  aristes.  Where  a  party  in  the 
first  instance  is  a  mere  volunteer,  but  the  person  for  whom  he  acts  sub- 
sequently avails  himself  of  the  acts  and  methods  pursued  by  such  vol- 
unteer, an  estop[)el  to  deny  agency  arises.       ^ 

3.  IvsTRVcrrio's— when  party  eannot  complain  of  .  A  party  has  no 
right  to  complain  of  an  error  in  an  instruction  when  a  like  error  ap- 
pears in  an  instruction  given  at  his  request. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Montgomery 
County;  the  Hon.  Samuel  L.  Dwioht,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  190;J.  Affirmed.  Opinion  filed  June 
28,  1904. 

John  E.  Hogan,  for  appellant. 

Lane  &  Cooper  and  Jett  &  Kinder,  for  appellees. 

Mr,  Justice  Putkrbaugh  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case.  The  declaration  avers 
that  Mary  E.  Evans,  wife  of  Douglas  Evans  and  mother  of 
the  other  appellees,  Rufus  Evans  and  Grace  Evans,  who 
sue  by  their  guardian,  was  a  member  of  the  appellant,  a 
fraternal  beneficiary  society,  and  held  therein  a  benefit 
certificate,  providing  for  a  $2,000  benefit  in  case  of  death; 
that  she  was  in  good  standing  at  the  time  of  her  death 
which  it  is  alleged  occurred  August  6,  1902;  that  accord- 
ing to  the  terms  of  the  policy,  upon  her  death  the  sum  of 
$iOO  was  payable  to  her  children,  and  $1,600  to  her  hus- 
band, Douglas  Evans.  The  declaration  further  alleges 
that  after  the  death  of  said  Mary  E.  Evans,  the  said  Rufus 
and  Grace  Evans,  being  minors  under  the  ages  of  eighteen 
and  twenty-one  years  respectively,  one  N.  B.  Allen  was  by 
the  County  Court   of  said   county  duly  appointed  their 
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guardian ;  that  after  the  death  of  the  said  Mary  E.  Evans 
and  furnishing  of  proof  thereof  to  the  defendant,  the  defend- 
ant, through  its  agents  and  servants,  in  order  to  cheat  and 
defraud  the  plaintiffs  and  to  obtain  fraudulently  the  pos- 
session of  said  policy,  on  September  14,  1902,  fraudulently 
represented  to  the  plaintiff,  Douglas  Evans,  that  the  said 
policy  had  been  fraudulently  obtained;  that  his  conduct  in 
procuring  the  issuing  of  said  policy  was  suflBcient  to  sub- 
ject him  to  criminal  prosecution;  and  demanded  of  him  the 
surrender  of  said  policy  in  consideration  that  he  should  not 
be  so  prosecuted,  and  in  consideration  that  they  should 
pay  him  the  sum  of  $1,000;  and  through  fear,  coercion  and 
intimidation,  caused  the  said  plaintiff,  Douglas  Evans,  to 
surrender  up  and  deliver  the  said  policy  of  insurance  to  the 
defendant,  who  now  wrongfully  and  illegally  has  posses- 
sion and  control  of  the  same;  that  the  said  statements  and 
representations  so  made  by  the  agents  and  servants  of  the 
defendant  as  aforesaid,  were  each  and  all  of  them  utterly 
false  and  untrue  at  the  time  they  were  made,  and  were  at 
the  time  known  to  be  false  and  untrue  by  the  parties  mak- 
ing them,  whereby  the  entire  amount  of  said  policy  was 
lost  to  the  plaintiffs,  to  their  damage  in  the  sura  of  $2,000. 

To  this  count  was  added  one  in  trover,  which  alleged  the 
loss  of  said  policy,  the  finding  by  appellant  and  the  refusal 
to  deliver  the  same,  thereby  occasioning  damages  to  the 
amount  of  the  value  of  the  certificate.  To  the  declaration 
a  plea  of  general  issue  was  filed.  The  cause  was  submitted 
to  a  jury,  which  returned  a  verdict  of  $2,060  in  favor  of  the 
appellees  and  against  appellant.  A  motion  for  a  new  trial 
was  entered  and  a  remittitur  entered  to  the  amount  of  $60, 
being  the  interest  claimed  to  have  accrued  upon  the  benefit 
certificate.  Upon  such  remittitur  being  entered,  the  motion 
for  a  new  trial  was  overruled  and  judgment  entered  on  the 
verdict  for  the  sura  of  $2,000,  from  which  the  defendant 
appeals. 

At  the  close  of  plaintiffs'  evidence  and  again  at  the  close 
of  all  the  evidence,  the  defendant  moved  the  court  to  per- 
emptorily instruct  the  jury  to  return  a  verdict  of  "not 
guilty,"  which  motions  were  overruled. 
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The  evidence  shows  that  the  appellant  is  a  fraternal 
beneficiary  society^  organized  as  a  corporation  under  the 
laws  of  the  State  of  Illinois,  with  its  supreme  lodge  located 
in  the  city  of  Taylorville,  Christian  county,  Illinois;  that 
it  had  a  subordinate  lodge  known  as  Dewey  post  in  the 
village  of  Fillmore  in  Montgomery  county,  Illinois ;  that 
one  Abraras  was  the  supreme  commander  of  the  societj' 
and  one  Reese  chairman  of  the  board  of  directors ;  that 
Mary  E.  Evans,  who  was  born  and  raised  near  the  village 
of  Fillmore  and  then  about  twenty-eight  j^ears  of  age, 
made  an  application  for  membership  in  said  subordinate 
lodge,  February  19,  1901 ;  that  Dr.  J.  M.  Hoyt,  a  practic- 
ing physician  and  member  of  Dewey  post,  was  at  that  time 
regular  medical  examiner  of  appellant ;  that  as  such  he 
made  a  medical  examination  of  Mrs.  Evans  and  at  the 
same  time  filled  out  the  answers  to  the  questions  in  the  ap- 
plication blank;  that  on  March  4,  1901,  a  benefit  certificate 
was  issued  to  her  under  the  terms  of  which  the  sum  of 
$2,000  became  payable  to  appellees,  upon  her  death ;  that 
she  died  August  5,  1902;  and  that  proof  of  her  death  was 
furnished  to  appellant  on  August  14,  1902,  which  stated 
that  she  died  from  inflammation  of  the  bowels.  The  claim 
of  appellees  was  allowed  by  the  board  of  directors  of  ap- 
pellant August  19, 1902.  Shortly  after,  a  rumor  was  started 
to  the  efl^ect  that  the  deceased  had  died  of  consumption, 
and  that  Dr.  Hoyt,  the  examining  physician,  had  some  in- 
terest in  the  certificate,  the  result  of  which  was  that  a 
special  meeting  of  the  subordinate  lodge  was  held  to  inves- 
tigate the  charges,  Saturday  evening,  September  6,  1902. 
On  September  1 1  an  affidavit  was  handed  to  a  committee 
of  the  local  lodge  by  one  Dr.  Hendricks,  who  had  been  the 
attending  physician  of  Mrs.  Evans  during  her  last  illness. 
The  affidavit,  which  was  subscribed  and  sworn  to  by  Doug- 
las Evans,  was  as  follows: 

Exhibit  1. 
"  State  of  Illinois,     )  ^^ 
Montgomery  County.  )     '. 

Fillmore,  III.,  September  11,  1902. 
Douglas  Evans,  under  oath,  makes  the  following  state- 
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ment:  That  he  did  insure  his  wife,  Mary  E.  Evans,  for  the 
amount  of  $2,000,  in  the  Fraternal  Army  of  America,  with 
the  understanding  that  I  was  to  get  $1,000,  six  hundred  for 
myself  and  four  hundred  for  ray  two  children,  and  that  Dr. 
Hoyt  was  to  have  the  other  thousand,  and  Dr.  Hoyt  was 
to  keep  all  dues  paid  upon  that  thousand,  and  I  paid  on  my 
thousand  at  the  rate  of  50  cents  per  month,  ana  I  suppose 
Dr.  Hoyt  paid  the  dues,  60  cents  per  month,  on  the  other 
thousand,  and  if  there  is  anything  wrong,  I  had  no  inten- 
tion on  my  part  of  wrongdoing  the  company  in  any  way, 
but  I  have  honestly  paid  the  dues  on  the  one  thousand  dol- 
lars that  was  made  to  me  and  the  children,  and  I  claim  that 
amount;  then  I  am  ready  to  surrender  the  policy,  and  the 
company  can  do  as  they  please  with  the  other  thousand 
that  is  claimed  by  Dr.  Hoyt. 

Douglas  Evans. 
Subscribed  and  sworn  to  before  me  this  11th  day  of  Sep- 
tember, 1902. 

(Seal.)  E.  H.  Donaldson,  Notary  Public." 

About  midnight  on  September  14,  Abrams,  the  supreme 
commander,  and  Dr.  Nelson,  the  head  physician  of  appel- 
lant, called  upon  appellee  Douglas  Evans  at  his  home  in 
Fillmore,  and  obtained  from  him  the  surrender  of  the  cer- 
tificate and  the  execution  of  a  further  statement  as  follows: 

Exhibit  2. 

"September  14,  1902. 
I,  Douglas  Evans,  one  of  the  beneficiaries  named  in  the 
Benefit  Certificate  No.  7563  ia  the  F.  A.  of  A.,  having 
made  the  statement  hereto  attached,  which  said  statement 
is  true,  hereby  attach  said  benefit  certificate  hereto  and  de- 
liver the  same  to  Lindsey  Reese,  chairman  of  the  board  of 
directors  of  the  F.  A.  of  A.,  for  cancellation.  I  also  request 
the  withdrawal  of  the  proof  of  death  of  Mary  Evans  upon 
said  benefit  certificate  from  the  files  of  said  society  and 
request  that  said  proof  of  death  be  returned  to  me  at  once, 
whereby  I  withdraw  all  claims  I  have  against  said  F.  A. 
of  A. 

Douglas  Evans." 

No  release  of  their  claim  was  procured  from  the  guardian 
of  the  minor  appellees.  On  September  17  the  order  allowing 
the  claim  theretofore  made  was  set  aside  by  the  board  of 
directors  of  appellant,  whereupon  appellees  brought  suit  lo 
recover  the  amount  due  under  the  certificate. 
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Appellant  contends  that  the  court  on  the  trial  admitted 
improper  evidence;  that  the  evidence  fails  to  show  that 
fraud  was  practiced  in  procuring  the  surrender  of  the  cer- 
tificate; that  the  certificate  was  originally  obtained  by  the 
deceased  through  fraud  and  misrepresentation;  that  the 
verdict  was  against  the  law  and  the  manifest  weight  of  the 
evidence,  and  that  the  court  erred  in  its  rulings  upon  the 
instructions. 

It  appears  from  her  application  for  membership,  upon 
which  the  certificate  was  issued,  that  Mrs.  Evans,  in 
answer  to  the  questions  therein  propounded,  stated  that  she 
did  not  have,  and  had  never  had,  consumption.  It  is  con- 
tended by  appellant  that  such  answer  was  untrue,  and  that 
she  knew  it  to  be  so,  and  that,  inasmuch  as 'the  answers  con- 
tained in  the  application  were  expressly  w^arranted  to  bo 
true,  such  representation  was  fraudulent,  and  made  void 
the  certificate.  There  is  evidence  tending  to  show  that  at 
the  time  she  made  the  application  and  for  some  time  prior 
thereto,  Mrs.  Evans  was  afflicted  with  the  disease  known 
as  tuberculosis  of  the  lungs  or  consumption,  and  that  both 
she  and  her  husband  were  aware  of  the  fact.  On  the  other 
hand,  the  evidence  introduced  by  appellees  upon  the  ques- 
tion, tends  to  show  that  while  she  had  had  at  one  time  acute 
catarrh,  from  which  she  afterward  recovered,  and  at  other 
times  difficulty  in  breathing,  and  was  occasionall}^  afflicted 
with  a  cough,  she  had  never  had  what  is  known  as  con- 
sumption. The  burden  of  proving  that  the  answer  was 
untrue  was  upon  appellant,  and  these  questions  were  all  of 
fact  for  the  jury  to  determine.  The  evidence  relating 
thereto  was  conflicting,  and  we  are  unable  to  say  that  the 
finding  of  the  jury  upon  the  question  was  manifestly  against 
the  weight  of  evidence. 

Appellant  also  contends  that  Dr.  Hoyt,  the  examining 
physician  of  appellant,  who  passed  the  application  of 
Mrs.  Evans,  did  so  with  full  knowledge  that  she,  at  the 
time,  had  consumption,  and  for  the  express  purpose  of  ob- 
taining one-half  of  the  proceeds  of  the  certificate  at  her 
death,  under  an  agreement  or  understanding  with  her  and 
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her  husband  to  that  effect.  The  testimony  of  both  Hoyt 
and  Evans  tends  to  show  that  Hoyt  retained  possession  of 
the  certijficate  for  the  purpose  only  of  paying  the  assess- 
ment thereon,  it  being  inconvenient  for  Evans  or  his  wife 
to  do  so,  on  account  of  the  frequent  absence  from  the  vil- 
lage of  the  adjutant  of  the  lodge,  who  collected  the  assess^ 
ments;  that  after  the  payment  of  three  assessments,  Mrs. 
Evans  was  inclined  to  permit  the  insurance  to  lapse,  and 
it  was  then  agreed  that  Hoyt  was,  from  that  time  on,  to 
pay  one-half  of  the  assessments,  and  to  receive  one-half  of 
the  benefit  upon  the  death  of  Mrs.  Evans.  While  several 
witnesses  testified  that  Hoyt  stated  at  the  meeting  of  the 
local  lodge,  when  the  matter  was  under  consideration,  that 
he  had  no  interest  in  the  policy,  he  testified  that  what  he 
said  was  that  he  had  no  interest  in  it  at  the  time  it  was 
issued.  Although  the  evidence  offered  by  appellant  tends 
to  support  its  contention,  this  question  was  also  one  for  the 
determination  of  the  jury,  and  inasmuch  as  the  evidence  is 
conflicting,  we  are  not  inclined  to  interfere  with  its  con- 
clusions with  reference  thereto. 

The  evidence  relating  to  the  making  of  the  affidavit,  the 
withdrawal  of  the  claim,  and  surrender  of  the  certificate  is 
substantially  as  follows:  Appellee,  Douglas  Evans,  testi- 
fied that  on  the  Monday  following  the  special  meeting  of 
the  local  lodge,  at  the  request  of  Dr.  Hendricks,  he  called 
at  his  office;  that  Hendricks  then  told  him  that  Dr.  Nelson 
had  been  down  there  to  see  him,  and  had  told  him  that 
they  had  circumstantial  evidence  against  witness  and  Dr. 
Hoyt,  sufficient  to  hang  them  if  they  killed  a  man;  that  if 
he,  witness,  were  charged  with  murder,  they  had  sufficient 
evidence  to  hang  him;  that  Hendricks  then  showed  him  a 
written  statement  and  said  that  if  he  would  sign  it,  he 
would  insure  him  $1,000  and  the  matter  would  then  be 
dropped,  otherwise  they  would  be  prosecuted;  that  on 
the  Wednesday  following  Hendricks  met  him  and  told  him 
that  if  he  was  going  to  sign  the  statement  he  Had  better  do  so 
as  he  had  only  one  more  day  and  then  it  would  be  too  late; 
that  he  then  went  to  Blaylock's  with  Hendricks  and  signed 
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and  swore  to  the  JifflJavit,  Exhibit  1 ;  that  it  was  read 
to  him  but  nothing  was  said  by  him  as  to  what  it  should 
contain,  and  that  he  recognized  it  as  being  the  exact  truth 
about  the  transaction;  that  afterward  A  brains,  Reese  and 
Hoyt  came  to  his  house,  showed  him  the  affidavit  and  said 
they  wanted  the  certificate;  that  they  went  to  Hoyt's  office, 
where  witness  signed  the  paper,  Exhibit  2,  and  surrendered 
the  certificate. 

One  Blaylock,  a  brother-in-law  of  Douglas  Evans,  testi- 
fied that  the  affidavit  was  signed  at  his  house  by  Evans,  in 
the  presence  of  Hendricks,  Donaldson  and  himself;  that 
it  was  written  there  by  Donaldson,  at  the  dictation  of 
Hendricks,  from  another  paper  and  was  then  read  over  to 
Evans,  who,  after  suggesting  a  correction  which  was  made, 
signed  and  swore  to  it  and  said  it  was  a  correct  statement 
of  the  condition  of  the  affair;  that  Evans  seemed,  at  the 
time,  to  be  in  a  confused  and  frightened  condition.  Blay- 
lock further  testified  that  prior  to  the  time  the  affidavit 
was  made,  Hendricks  had  stated  to  him  that  he  had  a  let- 
ter in  his  possession  that  he  was  not  at  liberty  to  show,  that 
would  put  these  men  where  the  dogs  wouldn't  bite  theiii,  or 
intimated  to  witness  that  they  would  hang  them  if  Evans 
did  not  sign  the  statement,  but  that  if  he  did  sign  it,  he 
would  obtain  for  him  $1,000;  that  ho  immediately  deliv- 
ered the  message  to  Evans;  that  at  the  time  Evans  signed 
the  statement  at  his  house,  he  was  greatly  confused  on  ac- 
count of  these  threats,  and  he  came  to  the  house  of  witness 
crying  and  begging  him  to  take  care  of  his  little  children  if 
they  put  him  in  prison;  that  he  was  so  frightened  that  he 
laid  out  in  the  hazel  brush  in  his  pasture  for  fear  some  of 
them  would  come  after  him;  that  he  was  "  crying  like  a 
whipped  dog." 

One  Donaldson,  a  notary  public,  testified  that  the  day 
before  the  affidavit  in  question  was  signed,  Hendricks 
showed  him  a  statement,  of  which  the  affidavit  is  a  copy, 
with  a  few  alterations;  that  Hendricks  said  that  if  Evans 
would  sign  the  statement  it  would  secure  him  $1,000;  that  he 
had  a  letter  in  his  possession  which  ho  was  not  at  liberty  to 
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show  at  present;  that  the  next  day  he  went  to  Blaylook's 
house  and  read  the  affidavit  to  Evans,  who  signed  and  swore 
to  it  without  objection;  that  in  the  opinion  of  witness, 
when  Evans  signed  the  affidavit  he  hardly  knew  what  he 
was  doing. 

Dr.  Hendricks  testified  that  prior  to  the  execution  of  the 
affidavit  he  had  a  talk  with  Evans,  who  was  troubled  about 
the  matter,  and  asked  his  advice;  that  he  advised  Evans  to 
make  some  statement  to  the  fraternity  and  clear  himself; 
that  he  and  Donaldson  afterward  went  to  the  office  of  wit- 
ness where  Evans  made  a  statement,  which  witness  wrote 
in  a  book;  that  when  they  arrived  at  Blaylock's  house, 
Evans  and  Blaylock  were  there;  that  witness  had  written 
the  statement  out  substantial!}'  the  way  Evans  had  stated 
the  facts  to  him,  and  that  after  making  some  changes  it 
was  read  over  to  Evans,  who  signed  and  swore  to  it  and 
said  that  it  was  correct;  that  there  was  nothing  unusual  in 
his  appearance  and  he  seemed  to  be  in  his  usual  condition; 
and  that  witness  afterwards  handed  the  affidavit  to  the 
committee  of  the  local  lodge,  at  their  request.  He  denied 
that  he  ever  told  Blaylock  that  he  had  a  letter,  the  contents 
of  which  he  was  not  at  liberty  to  disclose,  or  that  if  Evans 
would  sign  the  affidavit  he  would  give  him  $1,000  and  save 
him  trouble. 

Abrams,  the  president  of  appellant,  who  resided  at  Tay- 
lorville,  testified  that  the  Saturday  night  following  the 
lodge  meeting  at  which  the  matter  had  been  under  consid- 
eration, he,  in  company  with  Reese,  the.  chairman  of  the 
board  of  directors,  went  to  Fillmore;  that  owing  to  a  wreck 
upon  the  railroad  they  failed  to  arrive  until  nearly  mid- 
night; that  they  went  to  the  residence  of  Dr.  Hoyt,  where 
witness  handed  him  a  copy  of  the  affidavit.  Exhibit  1, 
and  told  him,  he,  Hoyt,  was  instrumental  in  getting  them 
into  trouble;  that  he,  Hoyt,  had  obtained  the  certificate 
under  the  circumstances  detailed  in  the  affidavit  and  it  was 
his  duty  to  take  it  up,  and  that  they  expected  him  to  do  so; 
that  Hoyt  then  went  with  witness  and  lleese  to  Evans' 
house,  where  Hoyt  told  Evans  they  had  come  for  the  policy 


Digitized  by 


Google 


586  Appellate  Courts  of  Illinois. 

Vol.  114.]  Fraternal  Army  of  America  v.  Evans. 

and  that  he  had  better  give  it  to  them;  that  Evans 
handed  the  certificate  to  witness,  who  told  him  there  was  a 
guardian  to  be  consulted;  that  that  certificate  should  not 
be  turned  over  this  way;  that  he  should  go  and  see  the 
guardian  and  get  his  consent;  that  Evans  said  he  would  go 
and  see;  that  they  then  returned  toHoyt's  office;  that  Evans 
arrived  shortly  after  and  said  the  guardian  would  not  come 
that  night,  but  promised  that  he  would  procure  the  guard- 
ian's consent  and  send  it  to  the  office  of  appellant;  that 
Exhibit  2  was  then  read  to  and  signed  by  him;  that  Ex- 
hibit 2  was  then  attached  to  the  affidavit  and  the  papers 
given  to  Keese.  He  further  testified  that  he  knew  nothing 
of  the  procurement  of  the  first  affidavit  until  it  was  re- 
ceived at  his  office  by  mail;  that  Dr.  Hendricks  was  not  a 
member  of  the  appellant,  and  had  no  authority  whatever 
to  procure  any  affidavit  or  statement  from  Evans. 

Dr.  Hoyt  testified  that  Abrams  and  Heese  came  to  his 
house  between  twelve  and  one  o'clock  Sunday  morning, 
showed  him  the  affidavit,  and  told  him  they  came  for  Evans* 
policy;  that  the  affidavit  showed  that  the  thing  was  done 
by  fraud,  and  the  easiest  way  out  was  to  get  the  policy; 
that  witness  told  them  he  did  not  have  the  policy;  that 
Abrams  said  he  would  like  to  have  the  policy  that  night 
and  get  out  on  the  early  train,  so  that  their  business  down 
there  would  not  be  known;  that  witness  read  the  affidavit 
over  and  told  them  there  was  no  admitted  fraud  on  his 
part,  but  that  he  was  willing  to  surrender  the  policy;  that 
they  then  said  if  they  could  obtain  the  policy,  it  would  avoid 
further  trouble;  that  they  would  not  make  trouble  without 
it  was  necessary,  but  that  they  were  going  to  get  that 
policy;  that  they  all  went  to  Evans'  house;  that  Abrams 
showed  Evans  the  affidavit  and  stated  that  they  had  come 
after  the  policy;  that  Evans  offered  to  give  them  the  policy 
but  they  told  him  to  wait  until  they  made  out  a  release; 
that  then  they  all  went  to  witness's  office,  where  Abrams, 
after  repeating  to  Evans  substantially  what  he  had  said  to 
witness,  wrote  out  the  paper,  Exhibit  2,  and  Evans  signed 
it;  that   Abrams  then  asked  Evans  to  go  for  Allen,  the 
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guardian  of  the  children,  and  ask  him  to  come  down;  that 
Evans  went  to  see  Allen,  and  returned  stating  that  Allen 
refused  to  come;  that  the  policy  was  then  surrendered  to 
Keese. 

We  are  of  opinion  that  the  foregoing  evidence  tends  to 
establish  the  fact  that  the  surrender  of  the  certificate  by 
Evans  was  procured  through  fear  induced  by  threats  and 
false  representations  of  appellant's  agents,  as  charged  in 
the  first  count  of  the  declaration;  that  appellant  therefore 
obtained  the  certificate  illegall3\  and  that  its  act  of  retain- 
ing possession  thereof  was  a  tortious  conversion.  It  is  well 
settled  that  where  an  insurance  comjmny  wrongfully  ob- 
tains possession  of  a  policy  of  insurance,  its  act  of  retaining 
possession  thereof  constitutes  a  tortious  conversion,  and  the 
beneficiaries  thereunder  may  maintain  trover  against  the 
company  therefor,  and  recover  the  sum  unpaid  thereon. 
Hayes  V.  Mass.  M.  L.  Ins.  Co.,  V2d  III.  626.  The  peremp- 
tory instructions  offered  by  appellant  were  therefore  prop- 
erly refused. 

It  is  strenuously  contended  by  appellant  that  the  testi- 
mony of  Evans,  Blaylock  and  Donaldson,  as  to  conversations 
with  Dr.  Hendricks  with  reference  to  the  procuring  of  the 
affidavit,  was  incompetent  against  it,  in  the  absence  of  proof 
that  Hendricks  was  its  agent  for  any  purpose.  Abrams, 
Nelson,  and  Hendricks  himself,  all  testified  that  he  was  not 
an  officer  of  the  appellant  society,  and  that  he  had  no 
authority  from  it  or  its  officers  to  procure  the  affidavit  in 
question  from  Evans.  It  appears,  however,  that  on  Sun- 
day, the  day  following  the  meeting  of  the  local  lodge.  Dr. 
Nelson,  the  head  physician  of  appellant,  called  at  his  office 
and  remained  for  about  an  hour.  He  testified  that  he  "did 
not  know  "  that  they  discussed  the  Evans  matter.  If  it  be 
true  that  Hendricks  was  not  authorized  to  and  was  not  act- 
ing for  appellant  in  the  matter,  it  was  probably  difficult  for 
the  jury  to  comprehend  why  he  should  have  taken  such 
unusual  interest  and  trouble  in  the  matter.  He  was  not  an 
officer  of  the  law,  whose  duty  it  was  to  detect  crime  and 
prosecute  offenders.     Inasmuch  as  he  was  but  a  private  citi- 
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zen,  his  zeal  and  industry  in  the  matter,  while  perhaps  com- 
mendable, and  in  the  interest  of  public  justice,  was,  to  say 
the  least,  unusual.  The  contention  of  appellant  that  he 
was  acting  merely  as  a  friend  of  Evans  in  the  matter,  is 
unreasonable  and  improbable  under  the  circumstances. 
Conceding,  however,  that  he  was,  in  the  first  instance,  but 
a  mere  volunteer  in  the  matter,  appellant,  having  availed 
itself  of  his  acts  and  methods  in  procuring  the  affidavit,  by 
the  use  of  which  it  clearly  appears  the  surrender  of  the  cer- 
tificate was  obtained,  thereby  ratified  his  acts,  and  is,  in 
consequence,  estopped  from  denying  his  agency  in  the  mat- 
ter.  Ansonia  v.  Cooper,  64:  Conn.  544;  Larsen  v.  Ins.  Co., 
%)S  111.  171;  R.,  R.  I.  &  St.  L.  R.  R.  Co.  v.  Shunick,  65  111. 
22i);  Ins.  Co.  v.  Ward,  90  111.  545.  We  think  the  evidence 
was  clearly  competent  under  the  circumstances. 

By  the  fourth  instruction  given  to  the  jury  at  the  request 
of  appellees,  the  jury  were  told  that  if  they  believed  from  a 
preponderance  of  tl;e  evidence,  that  the  plaintiffs  had  made 
out  their  case  as  laid  in  the  declaration,  then  their  verdict 
should  be  for  the  plaintiffs.  Appellant  contends  that  the 
instruction,  in  effect,  told  the  jury  that  if  the  plaintiffs  had 
])roved  the  material  allegations  of  the  declaration,  they 
were  entitled  to  recover,  and  that  it  was  therefore  errone- 
ous, as  it  left  it  to  the  jury  to  determine  what  were  the  ma- 
terial allegations.  Even  if  the  instruction  could  be  con- 
strued as  contended,  appellant  is  estopped  from  complaining, 
for  the  reason  that  it  asked  and  the  court  gave  an  instruction 
which  told  the  jury  that  before  plaintiffs  could  recover,  "each 
and  every  material  allegation  in  the  declaration  necessary  to 
a  recovery  must  be  proved  by  a  preponderance  of  the  evi- 
dence," etc.  A  party  has  no  right  to  complain  of  an  error 
in  an  instruction  when  a  like  error  appears  in  one  given  at 
his  request.  I.  C.  R.  R.  Co.  v,  Byrne,  205  III.  21.  The 
instruction,  however,  was  unobjectionable.  Mt.  O.  Coal 
Co.  V.  Rademacher,  190  III.  542. 

We  find  no  prejudicial  error  in  the  record  and  the  judg- 
ment will  therefore  be  affirmed. 

Affirmed. 
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Ward  M.  Carter,  Administrator^  v.  Mary  E.  Pierce. 

1.  Claim  against  deceased's  estate— requirements  of.  Claims 
against  a  deceased's  estate,  however  informal,  should  so  specify  and 
identify  the  transaction  out  of  which  they  arise  as  to  apprise  all  con- 
cerned of  their  general  nature  and  character  and  the  amount  claimed, 
so  that  they  can  be  properly  investigated  and  defended  against  if  de- 
sired. 

2.  Claim  against  deceased's  estate— when  Statute  of  Limitations 
does  not  apply  to.  Where  the  original  claim  filed  ao:ainst  a  deceased's 
estate  purports  to  be  based  upon  a  judgment,  and  an  amended  claim 
filed  against  the  same  estate  after  the  lapse  of  the  two  years  allowed  by 
statute  for  the  exhibition  of  claims  against  deceased's  estates,  is  based 
upon  a  check  and  money  loaned,  the  Statute  of  Limitations  does  not 
apply,  notwitiistanding  such  amended  claim  sets  up  a  new  cause  of 
action,  where  it  appears  by  extraneous  evidence  that  the  original  and 
amended  claims  pertained  to  the  same  transaction. 

Claim  against  deceased's  estate.  Appeal  from  the  Circuit  Court  of 
Montgomery  County;  the  Hon.  Samuel  L.  D wight,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1903.  Affirmed.  Opinion 
filed  June  28,  1904. 

Jett  &  Kinder,  for  appellant. 

E.  A.  Cress  and  Amos  Miller,  for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of  the 
court. 

The  facts  involved  in  this  case,  and  which  are  undisputed, 
are  substantially  as  follows: 

On  May  15, 1900,  Jesse  R.  McDowell,  appellant's  intestate, 
borrowed  from  appellee,  his  aunt,  with  whom  he  was  then 
living  at  Liberty,  Casey  county,  Kentucky,  the  sura  of 
$800,  represented  by  a  check  for  that  sura  upon  the  Com- 
mercial Bank  of  Liberty,  signed  by  one  Giboney,  payable 
to  appellee  and  by  her  endorsed  to  McDowell.  Shortly 
thereafter  McDowell  returned  to  Irving,  Montgomery 
county,  Illinois,  where  he  had  formerly  resided,  and  depos- 
ited the  check  in  a  local  bank  for  collection.  On  or  about 
May  28,  1900,  the  check  was  duly  collected  and  the  pro- 
ceeds placed  to  the  credit  of  McDowell  in  the  local  bank. 
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McDowell  died  at  Irving  on  June  16,  1900,  without  having 
drawn  or  used  the  proceeds  of  the  check.  On  August  8, 
1900,  letters  of  administration  upon  his  estate  were  issued 
to  appellant  by  the  Montgomery  County  Court.  The  pro- 
ceeds of  the  check,  which  was  the  only  money  McDowell 
had  or  ever  had  had  on  deposit  in  the  Irving  bank,  and 
which  was  substantially  his  entire  estate  in  Illinois,  were 
turned  over  to  appellant,  who  inventoried  the  same  as  a  part 
of  McDowell's  estate.  At  the  time  of  his  death,  McDowell 
had  other  personal  property  in  Casey  countj%  Kentucky, 
and  letters  of  administration  upon  the  same  were  issued  to 
one  Lester  by  the  Countj^  Court  of  that  county.  On  April 
IJr,  1902,  appellee  obtained  a  judgment  against  Lester,  as 
administrator,  in  the  Circuit  Court  of  Casey  county,  for  the 
sum  of  $S00  and  costs,  the  same  being  based  upon  the 
aforesaid  check.  Several  payments  were  made  upon  the 
judgment  by  Lester,  but  the  assets  coming  into  his  hands 
were  insufficient  to  pay  the  claim  in  full,  whereupon  on 
June  21,  1902,  appellee  filed  in  the  County  Court  of  Mont- 
gomery county  the  following  claim  against  the  estate  of 
decedent : 

"  1902 — April  14,  To  judgment  obtained  against 
estate  of  Jesse  R.  McDowell,  deceased,  in 
Casey  county,  Ky $800  00 

April  14,  To  costs  advanced  by  plaintiff  in  secur- 
ing judgni3nt  to  be  recovered  with  judgment.       10  75 

May  22,  Interest  from  May  28th,  1900,  to  May 
22nd,  1902,  at  6  per  cent  as  provided  by  said 
judgment 96  48 

$907  23 
Mav  22,  By  credit  from  A.  J.  G.  Giboney,  Admr. 

of  R.  T.  Pierce,  deed $145  04 

May  22,  By  credit  from  V.  M.  Lester,  Admr.  of 

Jesse  R.  McDowell,  dec'd 200  00 

To  balance  due  May  22,  1902,  with  6  per  cent 

interest  from  said  date $562  19  " 

Attached  to  and  filed  with  said  claim  was  a  duly  authen- 
ticated transcript  of  the  judgment  of  the  Casey  County 
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Court.  The  claim  as  presented  was  duly  allowed  by  the 
Montgomery  County  Court,  and  appellant  appealed  to  the 
Circuit  Court.  The  Circuit  Court  upon  hearing  held  that 
there  could  be  no  recovery  under  the  claim  as  then  pre- 
sented, but  granted  leave  to  appellee  to  amend  the  same, 
whereupon  she  filed  an  amended  claim  as  follows: 

"  1900 — May  26,  To  balance  due  on  check  for 
$800,  dated  May  15,  1900,  and  drawn  by  A. 
Giboney,  admr.,  payable  to  the  order  of  Mary 
E.  Pierce  and  bv  her  endorsed  to  Jesse  R.  Mc- 
Dowell  \ $600  — 

To  money  loaned  and  advanced  deceased  by 
claimant 600 

To  money  had  and  received  by  deceased  from 

Mary  E.  Pierce 600       " 

The  court  then  allowed  the  claim  in  the  sum  of  $562.19, 
and  over  the  objection  of  appellant,  ordered  that  it  be  paid 
out  of  the  assets  of  the  deceased  in  due  course  of  admin^ 
istration. 

Appellant  insists  that  it  was  improper  to  permit  an 
amendment  to  be  made  to  a  claim  that  had  in  fact  been 
held  to  constitute  no  cause  of  action;  further,  that  the 
amended  claim  set  up  a  new  cause  of  action,  which,  not 
having  been  filed  within  two  years  from  the  granting  of 
the  letters  of  administration,  should  have  been  allowed  to 
be  paid  only  out  of  the  assets  not  inventoried  or  accounted 
for  within  two  years  from  the  time  of  the  issuing  of  the 
letters  of  administration. 

It  is  conceded  by  appellee  that  the  filing  of  a  transcript 
of  a  judgment  against  an  administrator  of  the  same  dece- 
dent in  another  state,  is  not  sufiicient  proof  of  the  claim 
against  the  administrator  in  this  state  to  warrant  its 
allowance.  It  is  contended,  however,  that  the  amendment 
should  not  be  considered  as  a  new  claim  presented  as  of  the 
date  of  its  filing;  that  its  exhibition  related  back  to  the 
time  the  original  claim  was  filed. 

It  is  true,  as  contended  by  appellee,  that  no  written 
pleadings  are  required  in  probate  courts,  nor  is  it  necessary 
that  claims  should  be  presented  in  technical  legal  form  or 
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precision  (Grier  v.  Cable,  159  111.  29);  nor  are  the  proceed- 
ings in  the  presentation  and  allowance  of  claims  governed 
by  the  technical  rules  which  govern  in  a  suit  at  bar  (Scheel 
V.  Eidman,  68  111.  193);  and  that  county  courts  are  not  lim- 
ited to  the  technical  legal  rights  of  the  parties,  but  may 
disregard  mere  arbitrary  forms  and  look  to  their  substan- 
tial rights  (Clark  v.  Carr,  45  App.  409);  yet  it  is  neverthe- 
less essential  that  a  claim,  however  informal,  should  so 
specify  and  identify  the  transaction  out  of  which  it  arose 
as  to  apprise  all  concerned  of  its  general  nature  and  char- 
acter, *and  the  amount  claimed,  so  that  it  can  be  properly 
investigated  and  defended  against  if  desired.  The  mere 
filing  of  a  statement  or  claim  in  writing  to  the  effect  that 
the  deceased  is  indebted  to  the  claimant,  without  stating 
upon  what  the  claim  is  based,  would  not  be  such  an  exhibi- 
tion of  the  same  as  is  contemplated  b}^  statute.  The  state- 
ment, in  a  claim,  of  the  cause  of  action,  is  therefore 
material  and  essential,  and  goes  to  the  substance  of  the 
claim.  The  cause  of  action  set  out  in  the  original  claim  in 
question  is  for  an  amount  alleged  to  be  due  upon  a  judo-- 
ment,  while  the  amended  claim  is  by  its  terms  based  upon 
a  check  and  money  loaned.  There  is  nothing  upon  the  face 
of  either  which  tends  to  show  that  one  is  in  any  way  related 
to  the  other  or  that  they  grew  out  of  the  same  transaction; 
on  the  contrary,  they  appear  to  be  based  upon  different 
considerations.  The  amended  claim  clearly  introduces  on 
its  face  an  entirely  different  cause  of  action.  Evidence 
which  would  sustain  one  would  not  sustain  the  other,  nor 
could  the  evidence  in  defense  of  either  be  relied  upon  as  a 
defense  to  the  other.  C.  C.  Ry.  Co.  v. -Leach,  182  111.  359; 
Wolf  V.  Collins,  94  App.  518.  The  trial  court  held  that 
the  original  claim  constituted  no  cause  of  action  against 
the  estate,  but  it  erroneously  permitted  the  so-called 
amended  claim  which  set  up  a  distinct  and  separate  cause 
of  action  to  bellied  as  an  amendment  thereto.  While  it  is 
proper  to  permit  an  amended  claim,  or  an  amendment  to  an 
original  claim,  to  be  filed  for  the  purpose  of  correcting  the 
same,  or  making  it  more  specific,  or  increasing  or  reducino* 
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the  amount  thereof,  the  identity  of  the  claim  with  the 
original  must  appear.  The  substitution  of  one  cause  of  ac- 
tion for  another  entirely  foreign  thereto,  cannot  be  treated 
as  an  amendment  to  the  original.  The  amended  claim  in 
controversy,  presenting  as  it  does,  a  distinct  cause  of  action 
from  the  one  first  filed,  must  therefore  be  treated  as  an 
original  claim.  It  follows  that  if  the  technical  legal  rights 
of  the  parties  only  are  to  be  observed,  and  their  substantial 
rights  disregarded,  the  statutory  limitation  clearly  applied 
thereto,  and  the  allowance  of  the  same  to  be  paid  out  of 
inventoried  assets,  was  improper. 

Counsel  for  appellee  further  contend  that,  notwithstand- 
ing, the  Probate  Court  had  power,  in  the  exercise  of  its 
equitable  jurisdiction,  to  allow  the  claim  without  limitation 
as  to  the  source  of  its  payment,  it  appearing  from  the  evi- 
dence that  it  was  based  upon  the  same  original  considera- 
tion and  transaction  as  the  other,  and  is  just  and  reason- 
able. In  support  of  such  contention,  they  cite  a  number 
of  cases  in  which  the  equitable  powers  of  the  Probate 
Court  in  the  allowance  of  claims  against  the  estates  of  de- 
ceased persons  were  held  to  have  been  properly  invoked  and 
exercised.  The  case  of  Moore  v.  Rogers,  19  111.  347,  involved 
a  claim  liled  by  Rogers  against  the  estate  of  Moore  for  bal- 
ance due  on  a  note  executed  by  Rogers  and  others.  The  ad- 
ministrator set  up  that  after  the  death  of  Moore,  Rogers 
obtained  a  judgment  on  the  note  against  the  other  makers, 
and  that,  having  failed  to  obtain  satisfaction  from  the  sur- 
vivors, he  could  have  relief  against  the  estate  of  Moore,  in 
equity  only.  It  was  held  that  even  if  this  were  so,  the 
■  County  Court  had  jurisdiction  to  adjudicate  upon  the  de- 
mand as  an  equitable  claim.  In  its  opinion  the  court  says  : 
'*  The  statute  providing  for  the  settlement  of  the  estates  of 
deceased  persons,  empowers  the  County  Court  to  adjudicate 
upon  all  *  claims'  presented  for  allowance,  and  provides  the 
mode  and  time  of  exhibiting  them  for  allowance;  and  al- 
though the  words  claims^  demands  and  debts  are  used  in  the 
statute  in  apparently  the  same  connection,  we  are  satisfied 
that  mere  equitable  money  demands  are  within  their  mean- 
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ing,  and  therefore  within  the  jurisdiction  of  the  County 
Court.  Any  other  construction  would  seriously  embarrass 
and  delay  the  settlement  of  estates,  and  subject  them  to 
unnecessary  and  oppressive  costs,  by  compelling  resort  in 
the  first  instance  to  courts  of  chancery,  frequently  upon 
inconsiderable  claims." 

In  Dixon  v.  Buell,  21  111.  203,  it  was  held  that  the  County 
Court  has  equitable  jurisdiction  in  the  allowance  of  claims 
against  the  estate  of  deceased  persons,  for  money  due,  and 
may  adopt  equitable  proceedings,  in  so  far  at  least  as  to 
permit  a  claimant  in  such  case  to  proceed  in  his  own  name, 
even  when  he  is  an  assignee. 

In  Mbline,  etc.,  Mfg.  Co.  v.  Webster,  26  111.  234,  it  was 
held  that  debts  against  a  copartnership  of  which  a  decedent 
was  a  member,  the  partnership  assets  being  exhausted, 
may  become  equitable  claims  against  his  estate  and  be  al- 
lowed as  such  by  a  probate  court. 

In  Hnrd  v.  Slaten,  43  111.  348,  one  Darr  assigned  a  judg- 
ment held  by  him  to  Slaten  and  covenanted  that  a  certain 
amount  was  due  thereon.  Slatenknew  of  certain  property 
.  of  the  defendant  out  of  which  the  judgment  could  have 
been  made.  The  attorney  of  Darr  had,  prior  to  the  assign- 
ment, receipted  for  the  judgment,  and  the  benefit  thereof 
was  lost  to  Slaten.  After  Darr's  death  Slaten  filed  a  claim 
against  his  estate  for  the  amount  of  the  judgment.  In  af- 
firming a  judgment  for  the  amount  of  the  claim  the  court 
said :  "  It  is  but  just  and  equitable  that  Darr's  estate 
should  respond  to  Slaten,  and  let  the  administrator  pursue 
the  attorney,  if  any  ground  of  action  exists  against  him. 
This  court  has  said  in  several  cases  that  the  Probate  Court 
has  a  sort  of  equitable  jurisdiction  over  claims  presented 
before  it  for  allowance.  It  is  on  this  ground  that  appellee 
should  recover." 

In  Brandon  v.  Brown,  106  111.  619,  the  court  held  that 
where  an  administrator,  executor  or  guardian,  in  rendering 
his  account,  charges  himself  with  too  much  or  too  little,  the 
County  Court,  in  the  exercise  of  its  equitable  jurisdiction 
over  the  estates  of  deceased  persons  and  ipinors,  may  cor- 
rect such  mistakes,  as  the  facts  warrant. 
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In  Wolf  V.  Beaird,  123  III.  585,  one  Wolf,  as  executor  of 
the  estate  of  French,  erroneously  overpaid  to  one  Grharst 
upon  a  claim  filed  by  him  against  said  estate,  an  amount  in 
excess  of  the^r^  rata  share  of  the  assets  to  which  he  was 
entitled.  Gharst  afterwards  died,  and  Wolf,  as  executor  of 
French,  filed  a  claim  against  hi^  estate  to  recover  the  ex- 
cess, which  was  allowed  by  the  'County  Court.  It  was 
urged  that  Wolf  could  only  sue  in  his  own  individual  capac- 
ity, and  that  he  could  not  bring  suit  until  he  had  advanced 
enough  of  his  own  means  to  reimburse  the  estate  of  French 
the  amount  of  such  overpayment.  The  court  held  that 
in  adjudicating  upon  the  claims  the  Countj^  Court  was 
possessed  of  an  equitable  jurisdiction;  that  equity  disregards 
mere  matters  of  form  and  looks  to  the  substance;  that  it 
could  make  no  practical  difference  to  the  Gharst  estate 
who  owned  the  claim  against  it  so  long  as  the  indebtedness 
existed,  and  held  that  allowance  of  the  claim  as  presented 
was  proper. 

In  Doggett  V.  Dill,  108  III.  560,  and  in  Matthews  v.  Ker- 
foot,  167  III.  313,  it  was  held  that  in  the  settlement  of 
estates  the  Probate  Court  may  exercise  jurisdiction  equita- 
ble in  its  nature,  and,  where  an  estate  is  liable  under  the 
decedent's  contract,  may  enter  judgment  against  it. 

In  Clark  v.  Carr,  45  App.  469,  it  was  held  that  in  the 
allowance  of  claims  against  estates,  the  County  Court  exer- 
cises equitable  jurisdiction,  and  is  not  limited  to  the  tech- 
nical rights  of  parties;  that  it  may  disregard  mere  arbitrary 
forms  of  procedure  and  look  to  the  substantial  rights  of  the 
parties;  and  that  the  equitable  owner  of  a  claim  can  enforce 
it  in  his  own  name. 

In  Thompson  v.  Barker,  102  III.  App.  306,  a  claim  was  ex- 
hibited against  the  estate  of  a  deceased  surety  on  the  bond 
of  a  defaulting  executor,  by  and  in  the  name  of  the  suc- 
ceeding administrator  de  bonis  non.  It  was  urged  that  no 
action  could  be  maintained  on  the  bond  except  in  the  name 
of  the  people  of  the  State  of  Illinois,  to  whom  it  ran.  The 
conrt  hold  that  the  Probate  Court  had  equitable  jurisdic- 
tion to  allow  the  claim  notwithstanding  it  was  a  legal  claim 
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against  a  surety  who  could  be  held  only  upon  the  letter  of 
the  bond. 

In  Title  and  Trust  Co.  v.  McGlew,  193  111.  457,  a  claim 
was  filed  against'  an  estate  composed  of  intermingled  items, 
some  of  which  were  entitled  to  a  higher  classification  than 
the  remainder.  It  appeared  that  an  account  had  been 
stated  between  the  claimant  and  deceased  which  showed 
the  amount  to  be  due  claimant  and  it  was  therefore  insisted 
that  the  court  had  no  power  to  inquire  into  the  character 
of  the  various  items  constituting  the  claim  and  classify, 
them  accordingly.  The  court  held  that,  under  its  equita- 
ble power,  the  Probate  Court  could  in  passing  upon  the 
claim  look  into  the  various  items  and  classify  them  accord- 
ing to  their  rights  under  the  statute. 

In  McCall  v.  Lee,  120  111.  261,  it  was  held  that  the  County 
Court,  in  considering  claims  against  estates,  is  not  limited 
to  the  technical  legal  rights  of  the  parties,  but  may  act 
upon  their  equities;  that  where  a  claim  has  been  filed  in  the 
time  required  by  law,  the  court  may  properly  allow  it  to  be 
amended  by  changing  the  name  of  the  claimant  even  after 
the  time  limited  for  filing  claims  has  elapsed,  when  the 
efifect  is  not  to  introduce  a  new  and  diflFerent  cause  of  action. 
That  where  no  new  cause  of  action  is  introduced,  courts 
will  allow  amendments  liberally  for  the  purpose  of  avoid- 
ing: the  running  of  the  statute. 

Under  the  foregoing  authorities,  we  are  of  opinion  that, 
although  as  presented,  the  respective  claims  appear  to  be 
based  upon  different  causes  of  action,  the  trial  court,  in  the 
exercise  of  the  equitable  jurisdiction  possessed  by  probate 
courts,  properly  permitted  appellee  to  show  by  extraneous 
evidence  that  the  claims  arose  from  the  same  original  trans- 
action; that  the  consideration  upon  which  each  action'  was 
originally  based,  was,  in  fact,  the  loaning  of  monej^  to  the 
decedent;  and  that  the  right  to  maintain  each  of  said 
actions  was  originally  the  failure  of  the  decedent  to  repay 
the  same.  A  cause  of  action  has  been  defined  to  consist  of 
the  primary  rights  possessed  by  the  plaintiff  and  the  corre- 
sponding duty  devolving  upon  the  defendant,  together  with 
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the  delict  or  wrong.     The  bases  of  the  causes  of  action  in 
the  claims  in  question  were  identical. 

It  is  not  contemplated  by  the  statute  that  claims  against 
estates  should  be  prepared  and  presented  by  those  skilled 
in  pleading  and  practice  of  law,  or  with  strict  accuracy  as 
to  form.  Such  requirement  would,  in  man}'^  cases,  work 
gross  injustice.  The  trial  court  properly  disregarded  the 
technical  rules  governing  suits  at  law  and  considered  the 
substantial  rights  of  the  parties  only,  and  we  are  con- 
strained to  hold  that  its  action  was  proper. 

The  inherent  equities  arising  from  the  undisputed  facts 
in  evidence  are  clearly  with  appellee.  The  fund  out  of 
which  she  seeks  to  have  her  claim  paid,  was  derived  almost 
wholly  from  the  money  loaned  by  her  to  the  decedent.  It 
cannot  be  said  that  the  administrator  was  surprised  to  the 
prejudice  of  the  estate.  According  to  his  own  testimony 
he  had  full  knowledge,  at  the  time  of  filing  the  original 
claim,  of  all  of  the  facts  and  circumstances  attending  the 
original  transaction.  We  are  satisfied,  that,  in  equity,  the 
amended  claim  may  be  treated  and  considered  as  having 
been  presented  at  the  time  the  original  claim  was  exhibited. 
The  judgment  of  the  Circuit  Court  should  therefore  be  and 
is  affirmed. 

Affirmed. 


Thomas  H.  Cheney  v.  James  H.  Field. 

1.  Cross-rxamination— tr^a^  improper  upon.  It  is  improper  upon 
cross-examination  to  undertake  to  elicit  evidence  which  does  not  per- 
tain to  the  subject-matter  of  the  direct  examination  and  which  should 
properly  be  introduced  as  a  part  of  the  examiner's  own  case. 

2.  Instruction— uj/ien,  will  not  reverse.  An  instruction,  though  erro- 
neous, will  not  reverse  when  it  is  perfectly  clear  that  the  jury  in  arriving 
at  the  amount  of  the  verdict  disregarded  such  instruction. 

Action  of  assumpsit.  Error  to  the  County  Court  of  Sangamon  County; 
the  Hod.  GwoRaE  W.  Murray,  Judge,  presiding.  Heard  in  this  court 
at  the  November  Cerm,  1903.     Affirmed.    Opinion  filed  June  28,  1904. 
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Perey  &  Morgan  and  George  A.  Wood,  for  plaintiff  in 
error. 

Walter  Eden,  for  defendant  in  error. 

Mr.  Justice  Gkst  delivered  the  opinion  of  the  court. 

Field,  the  plaintiflf  below,  brought  suit  upon  the  follow- 
ing written  instrument : 

"  Springfield,  III.,  February  16,  1902. 

This  agreement  between  Thomas  H.  Cheney  and  J.  H. 
Field,  both  of  Springfield,  Illinois,  w-itnesseth  :  That  said 
Field  agrees  to  use  his  best  efforts  to  secure  customers  for 
Kansas  farm  and  ranch  lands  and  turn  over  to  said  Thomas 
II.  Cheney  to  close  the  deal  with  them  accordin<^  to  the 
contract  of  said  Thomas  H.  Cheney  with  Temple  &  Reeve, 
of  Wichita,  Kansas.  The  said  sales  made  to  parties  so  fur- 
nished by  said  Field  for  half  of  all  commissions  received  by 
said  Cheney  on  sales  made  to  parties  so  furnished  by  said 
Field  for  Kansas  lands.  Said  commission  to  be  due  and 
payable  to  said  Field  immediately  upon  the  collection  of 
the  same  by  said  Thomas  H.  Cheney." 

Thoma.8  H.  Cheney, 
Local  Agent,  Temple  &  Reeve." 

The  declaration  as  amended  contained  two  special  counts 
and  the  consolidated  common  counts.  The  defendant  de- 
murred generally  to  the  amended  declaration  and  each 
count  thereof.  The  demurrer  was  overruled  and  the  de- 
fendant pleaded  the  general  issue.  Upon  the  trial,  at  the 
conclusion  of  the  plaintiff's  evidence,  the  defendant  by 
leave  of  the  court  filed  a  special  plea  setting  up  in  sub- 
stance that  at  the  time  when  the  said  contract  was  entered 
into  between  plaintiff  and  defendant,  and  ever  since,  the 
plaintiff  was  a  real  estate  broker  and  that  in  the  execution 
and  performance  of  said  contract  plaintiff  was  acting  as 
and  pursuing  the  business  of  a  real  estate  broker  in  the  city 
of  Springfield,  and  that  by  ordinance  of  said  city  a  real 
estate  broker  therein  was  required  to  have  a  license  and 
that  plaintiff  had  no  license.  The  plaintiff  demurred  gen- 
erally to  the  plea  and  the  court  sustained  the  demurrer. 
At  the  conclusion  of  plaintiff's  evidence  aYtd  again  at  the 
conclusion  of  all  the  evidence  the  defendant  moved  the 
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court  to  instruct  the  jury  to  find  for  the  defendant,  but  the 
court  overruled  the  motion.  The  jury  returned  a' verdict 
for  the  plaintiff  in  the  sum  of  $227.25,  and  the  court  after 
overruling  defendant's  motion  for  a  new  trial  entered  judg- 
ment for  plaintiff  for  that  sum. 

The  first  error  assigned  is  that  the  court  admitted  im- 
proper evidence  on  the  part  of  plaintiflf.  Counsel  have 
not  pointed  out  to  us  any  instance  where  that  is  claimed 
to  have  been  done.  The  second,  fourth  and  fifth  errors  as- 
signed are  the  court's  refusal  to  instruct  for  the  defendant 
at  the  conclusion  of  plain tiflf's  evidence  and  of  all  the  evi- 
dence. It  is  sufficient  to  say  that  there  was  evidence  tend- 
ing to  prove  the  plaintiEf's  case.  The  third  assignment  of 
error  is  the  court's  refusal  to  admit  proper  evidence  offered 
by  defendant.  A  witness,  McLoud,  was  called  by  plaintitf , 
who  testified  that  he  went  in  behalf  of  the  defendant  to 
Kansas  with  the  persons  whom  plaintiff  had  brought  to  the 
defendant  as  prospective  buyers  of  land  from  or  through 
the  defendant  and  who  in  fact  did  so  buy.  On  cross-ex- 
amination defendant  sought  to  prove  by  the  witness  what 
the  defendant's  expenses  were  in  securing  these  customers 
and  objection  to  such  inquiry  was  sustained.  The  defendant 
had  a  contract  in  writing  with  Temple  &  Reeve,  of  Wichita, 
Kansas,  under  which  he  undertook  to  solicit  customers 
for  southern  Kansas  lands  in  central  Illinois,  he  having  all 
expenses  of  doing  so,  and  to  turn  said  customers  over  to 
Temple  &  Reeve  to  sell  to,  and  under  which  Temple  & 
Reeve  were  to  pay  to  defendant  "  a  commission  of  one  dol- 
lar per  acre  on  all  cash  sales  made  by  Temple  &  Reeve  to 
customers  furnished  by  Cheney."  The  defendanty^  offered 
this  contract  in  evidence  and  the  court  on  objection  refused 
to  admit  it. 

These  are  the  only  matters  complained  of  by  defendant 
under  this  assignment  of  errors.  As  to  the  first,  the  cross- 
examination  of  McLoud,  it  is  manifest  that  it  was  not  legiti- 
mate cross-examination.  If  the  defendant  was  entitled  to 
prove  his  expenses  in  and  about  the  business  it  was  as  a  part 
of  his  defense,  as  independent  proof  b}^  him.     The  matter 
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he  souorht  to  prove  by  this  cross-examination  was  entirely 
foreign  to  the  examination  in  chief,  and  jet  subsequently 
in  the  course  of  the  cross-examination  the  defendant  obtained 
from  the  witness  the  statement  that  the  defendant's  ex- 
penses on  that  account  were  at  least  $170.  The  defendant 
liiraself  was  afterwards  a  witness  in  his  own  behalf,  but  no 
attempt  was  made  to  prove  the  matter  of  expenses  by  hira 
nor  by  any  other  witness.  The  cross-examination  •of  Mc- 
Loud  was  improper,  and  therefore  the  defendant  had  no 
just  ground  of  complaint;  the  cross-examination  was  per- 
sisted in  and  the  answers  desired  were  obtained,  and  there- 
fore the  defendant  has  no  ground  of  complaint.  As  to  the 
second  matter  complained  of  it  is  difficult  to  see  the  ground 
of  complaint.  There  is  nothing  in  that  contract'that  affects 
the  plaintiff  except  the  provision  that  Cheney  was  to  receive 
one  dollar  per  acre,  and  that  is  certainly  for  plaintiff's  ben- 
efit. There  is  nothing  in  it  that  would  be  of  any  benefit  to 
defendant  in  his  suit  with  this  plaintiff.  It  was  entirely 
irrelevant. 

The  court  gave  one  instruction  for  plaintiff;  the  giving 
of  that  instruction  is  the  sixth  error  assigned.  That  in- 
struction in  substance  states  that  if  the  proof  shows  that 
plaintiff  was  the  means  of  defendant's  procuring  the  cus- 
tomers for  the  lands  and  that  defendant  closed  the  deals 
with  them  and  received  commission  therefor,  the  plaintiff 
was  entitled  to  receive  from  defendant  one-half  of  such 
commission,  less  such  sums  as  had  been  paid  to  him  thereon. 
The  objection  made  to  the  instruction  is  the  use  of  the 
phrase  "  one  half  of  such  commission."  We  see  no  objec- 
tion to  it  on  that  ground.  The  agreement  between  plaint- 
iff and  defendant  was  in  writing.  It  is  not  attempted  to 
be  shown  that  it  does  not  contain  their  entire  agreement, 
and  it  in  plain  terms  states  that  plaintiff  is  to  receive  "  one- 
half  of  all  commissions  received  by  Cheney  on  sales  made 
to  parties  furnished  by  said  Field  for  Kansas  lands."  If 
the  contract  was  intended  to  mean  one-half  of  all  commis- 
sions remaining  after  payment  of  all  expenses  attendant  on 
the  business  it  does  not  so  read,  and  the  court  was  not  au- 
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thorized  to  read  that  language  or  its  substance  into  the  con- 
tract. Again,  it  is  perfectly  clear  from  the  evidence  that 
the  jury  in  arriving  at  the  amount  of  their  verdict  did 
allow  the  defendant  for  all  the  expenses  proven,  the  $175. 

The  seventh,  eighth  and  ninth  assignments  are  that  the 
verdict  is  contrary  to  the  law  and  the  evidence.  The  tenth 
and  eleventh  assignments  are  the  overruling  the  motion  for 
new  trial  and  entering  judgment.  These  may  be  consid- 
ered together.  Upon  the  motion  of  the  defendant  the  court 
had  ruled  plaintiff  to  file  a  bill  of  particulars,  and  the 
plaintiff  in  compliance  with  such  order  filed  the  following, 
to  which  no  objection  was  made  by  defendant : 

"  Thomas  II.  Cheney,  Dr.,  to  James  II.  Field. 

To  one-half  commissions  on  l,24:ii  acres  of  land 
sold  by  Thomas  H.  Cheney  to  Temple  <ir  Reeve 
and  to  A.  L.  Nunes,  Robert  Nunes  and  Jasper 
Boardman.     Customers  furnished  by  plaintiff.  .^024  50 

By  cash  paid  by  Cheney 312  25 


Balance  due $312  25" 

The  above  mentioned  contract  between  plaintiff  and 
defendant  was  introduced  in  evidence  by  plaintiff,  and  A. 
L.  Nunes,  Robert  Nunes  and  R.  B.  Temple  of  the  firm  of 
Temple  &  Reeve,  W.  P.  McLoud  and  the  plaintiff  were 
witnQ3seH  in  behalf  of  plaintiff.  A.  L.  and  Robert  Nunes  tes- 
tified that  it  was  at  plaintiff's  solicitation  they  and  Board- 
man  went  to  defendant's  office  and  commenced  their 
neojotiations  which  ended  in  the  purchase  of  lands  through 
him  and  Temple  &  Reeve,  whom  defendant  was  representing, 
the  three  together  buying  1,249  acres  of  land,  and  that  all 
the  lands  were  paid  for.  Temple  testified  to  the  purchase 
of  the  ^1,249  acres  of  land  by  the  Nunes  and  Boardman,  of 
Temple  &  Reeve,  and  that  Temple  &  Reeve  paid  defend- 
ant therefor  one  dollar  per  acre;  that  the  transaction  was 
had  under  their  contract  with  the  defendant  and  that  de- 
fendant had  requested  him  to  tell  the  plaintiff  that  he,  the 
defendant,  had  been  paid  only  fifty  cents  per  acre,  but  he, 
Temple,  refused  so  to  do.  McLoud's  testimony  has  been 
already  sufficiently  stated.     The  plaintiff's  testimony  was 
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that  he  and  defendant  entered  into  the  contract  offered  in 
evidence;  that  he  made  his  office  with  defendant;  was 
nearly  all  the  time  on  the  street  and  in  the  country  work- 
ing under  his  contract;  that  he  m^tand  solicited  the  Nunes 
and  Boardinan  to  buy  lands  and  took  them  to  defendant's 
office  on  that  business;  that  they  bought  the  lands,  1,24^9 
acres;  that  on  April  10,  1902,  defendant  told  him  that  he, 
defendant,  had  received  fifty  cents  per  acre;  that  Temple 
&  Reeve  had  scaled  his  contract  down  fifty  cents;  that  he 
S3ttled  with  defendant  on  that  basis  on  his  statement  and 
not  knowing  to  the  contrary;  that  he  afterwards  learned 
from  Temple  that  defendant  \vas  paid  one  dollar  per  acre; 
that  at  the  time  of  such  settlement  defendant  figured  on  a 
sheet  of  paper.  The  paper  was  produced  and  proven  and 
shows  on  the  left  side  a  calculation  at  one  dollar  per  aero 
on  the  lands  sold,  the  division  of  that  sum  in  two,  that  is 
at  fifty  cents  per  acre,  and  the  division  of  the  last  quotient 
by  two,  showing  the  amount  coming  to  defendant  and 
plaintiff  each,  $312.25.  On  the  right  side  of  the  sheet  is 
a  list  of  dates  and  items  of  various  sums  of  money,  some 
of  cents  and  some  of  dollars,  the  sum  of  which  is  $121.65, 
which,  taken  from  $312.25,  left  $190.60,  as  appears  on 
the  left  side  of  the  paper.  The  plaintiff  further  said  the 
defendant  then  gave  him  a  check  on  the  settlement.  The 
check  afterwards  introduced  by  defendant  was  for  $190.60 
and  reads  "in  full  of  accounts  to  date."  The  sum  of 
$121.65  was  moneys  paid  to  plaintiff  at  various  times  and 
concerninof  which  there  is  no  controversv. 

Defendant  and  his  daughter,  Nellie  Cheney,  testified  on 
the  defense.  Nellie  Cheney  saj's  that  she  was  her  father's 
stenographer;  that  she  was  present  when  plaintiff  and  de- 
fendant were  figuring  at  settling;  that  defendant  figured 
up  all  expenses  and  amount  advanced  on  the  Nunes  and 
Board  man  sales;  plaintiff  said  it  was  all  right;  that  he  knew 
expenses  were  heavy  and  he  was  willing  to  pay  his  half; 
that  defendant  went  over  the  books  and  the  expense  ac- 
count and  the  money  advanced  and  plaintiff  said  he  had 
kept  track  of  it  in  his  mind  and  that  it   was  all  right. 
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Defendant  testified  tliat  he  received  one  dollar  per  acre 
from  Temple  &  Reeve  on  the  sales  in  question;  that  he  had 
a  settlement  with  plaintitf;  that  he  figured  up  all  expenses 
on  one  sheet  of  paper  and  amounts' advanced  on  another 
and  that  plaintiff  carried  oflf  both  sheets  with  the  check 
defendant  gave  to  him  on  the  settlement;  that  he  explained 
to  plaintiff  that  after  taking  out  expenses  there  was  left 
net,  fifty  cents  per  acre;  that  plaintifif  said  it  was  all  right; 
that  he  did  not  tell  plaintiff  that  Temple  &  Reeve  had 
scaled  his  commission  to  fifty  cents  per  acre^  that  he  had 
his  books  showing  expenses  in  detail  but  he  and  plaintiff 
had  gone  over  them  when  they  settled. 

Plaintiff,  recalled,  said  that  Nellie  Cheney  was  not  present 
when  he  and  defendant  settled ;  that  the  contract  and  the 
paper  with  the  figures  on  it  were  all  the  papers  defendant 
gave  him  or  that  he  knew  anything  of. 

We  have  stated  the  evidence  somewhat  in  detail  because 
a  large  part  of  defendant's  argument  is  with  reference  to 
alleged  expenses  and  settlement  of  accounts.  Where  is  the 
proof  as  to  expenses  other  than  the  |170  which  the  jury 
allowed?  Why  did  not  defendant  produce  or  attempt  to 
produce  it?  It  is  evident  there  were  no  other  expenses. 
The  theory  of  cutting  down  commissions  by  expenses  was 
probably  devised  after  Temple  told  defendant  he  would  not 
lie  for  him  and  tell  plaintiff  that  he  only  paid  defendant 
fifty  cents  per  acre  as  commission. 

Counsel  for  defendant  say  that  plaintiff  is  estopped  from 
denying  that  the  settlement  was  in  full  because  he  accepted 
the  check  "in  full  of  accounts  to  date,"  and  further  that  he 
has  not  returned  the  money  or  offered  to  return  it;  and 
yet  all  the  instructions  they  asked  and  all  of  which  were 
given,  contain  the  qualification  that  the  settlement  was 
made  without  fraud  by  the  defendant  and  without  mistake 
of  fact.  The  instructions  were  correct ;  the  argument  is 
not.  The  cases  cited  by  counsel  are  wholly  impertinent  to 
the  proposition  advanced. 

Field  is  shown  by  the  evidence  to  be  a  man  of  but  little 
education;  can  scarcely  read  print.    He  belotigs  to  that 
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unfortunate  class  of  people  who  are  compelled  to  rely 
almost  wholly  on  the  good  faith  and  uprightness  of  their 
more  fortunate  fellows.  The  defendant  attempted  to  de- 
fraud him;  the  jury  discovered  it  from  the  evidence  and 
declined  to  assist  him. 

The  twelfth  assignment  questions  the  overruling  of  the 
defendant's  demurrer  to  the  amended  declaration.  After 
the  demurrer  was  overruled  the  defendant  pleaded  the  gen- 
eral issue;  pleading  over,  waived  the  demurrer.  The  thir- 
teenth is  the  sustaining  of  the  demurrer  to  the  defendant's 
plea.  We  think  that  plea  good,  and  the  court,  having 
allowed  the  plea  to  be  filed,  should  have  overruled  the 
demurrer,  but  no  harm  came  to  the  defendant  by  the  order. 
The  evidence  wholly  fails  to  establish  that  plaintiff  came 
within  the  terms  of  the  ordinance  of  the  city  of  Spring- 
field relative  to  brokers,  which  was  offered  and  admitted  in 
evidence. 

This  opinion  occupies  more  space  than  the  case  is  worthj^ 
of.  The  verdict  of  the  jury  was  approved  by  the  trial 
court;  we  approve  it  and  the  judgment  rendered  thereon, 
which  is  affirmed. 


AJirnied. 


Laura  J.  Bartlow  v.  James  H.  Bartlow. 

1.  Separate  maintenance— proo/  essential  to  establish  right  to, 
Notwitlistanding  the  defendant  deserted  the  complainant,  the  burden 
is  upon  the  complainant  to  show  that  she  is  living  separate  and  apart 
from  the  defendant  without  her  fault;  yet  the  proof  required  is  of  a 
negative  character  and  the  most  that  can  be  expected  is  that  she  should 
show  in  the  fii-st  instance  that  she  has  reasonably  performed  her  duty 
as  a  wife,  and  then  the  burden  shifts  to  the  defendant  to  show  that  he 
had  reasonable  grounds  for  leaving. 

9,  Desertion— ir7iaf  not  ground  for.  Held,  that  the  evidence  in  this 
case  did  not  show  reasonable  grounds  for  desertion. 

3.  Homestead— u5/ifn  deserted  wife  has  right  to  possession  of. 
Where  a  wife  has  been  wrongfully  deserted  she  is  entitled  to  retain 
l)ossession  of  the  homestead  and  no  decree  need  be  entered  with  respect 
thereto  until  such  time  as  her  husband  assumes  his  marital  obligations 
and  provides  another  home  if  he  should  see  fit  to  do  so. 
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Separate  maintenance  proceeding.  Appeal  from  the  Circuit  Court  of 
Schu5'ler  County;  the  Hon.  Thomas  N.  Mehan,  Judge  presiding.  Heard 
in  this  court  at  the  November  term,  1903.  Reversed  and  remanded. 
Opinion  filed  June  38,  1904.  ' 

L.  A.  Jarhan,  for  appellant. 

D.  L.  Mourning  and  Glass  &  Battenberg,  for  appellee. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 

This  is  a  bill  by  appellant,  complainant  below,  against  her 
husband,  the  appellee,  for  separate  maintenance.  Upon  a 
hearing  the  court  found  that  the  complainant  was  living 
separate  and  apart  from  her  husband,  but  not  without  her 
fault,  and  dismissed  the  bill. 

The  parties  were  married  February  15, 1896.  Complain- 
ant then  was  thirty-nine  years  of  age  and  defendant  was 
sixty  three.  Both  had  been  married  before.  By  his  first 
marriage  defendant  had  nine  children.  Complainant  had 
one  son  by  her  first  marriage.  No  children  were  born  of 
the  second  marriage. 

Complainant  owned  substantially  no  property  at  the  time 
of  her  marriage  to  defendant.  Defendant  testifies  that  she 
had  two  beds  and  bedsteads  and  an  account  or  note  for 
some  amount  not  stated.  Defendant  owned,  and  still  owns, 
a  farm  in  Schuyler  county  of  270  acres,  of  the  value  of 
$11,500,  as  he  says,  a  house  and  lot  in  Rush  ville  of  the  value 
of  $2,000,  $900  in  money  loaned 'on  interest  at  six  per  cent, 
and  his  household  goods  and  personal  effects  in  and  about 
the  Rush  ville  house  and  lot.  Upon  their  marriage  they 
occupied  the  Rush  ville  house,  and  the  family  consisted  of 
complainant  and  defendant,  Carl,  a  son  of  complainant, 
then  sixteen  years  of  age,  and  Bruce,  a  son  of  defendant, 
then  nineteen  years  of  age.  Bruce  lived  in  the  family 
about  a  )^ear. .  Carl  lived  there  most  of  the  time  till  the  fall 
of  1902,  paying  his  board  to  defendant  at  the  price  of  one 
dollar  a  week  as  agreed  upon  between  them,  but  as  the  de- 
fendant testified,  still  owes  four  dollars  on  that  account. 
Defendant  left  his  home  and  the  complainant  on  the  twenty- 
ninth  day  of  December,  1902;    he  remained  absent  until 
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the  seventh  of  February,  1903,  when  he  returned,  and  he 
and  complainant  thereafter  lived  together  as  man  and  wife 
for  two  weeks,  when  he  left  her  again  and  since  has  not 
returned.  The  question  is:  Is  the  complainant  living 
separate  and  apart  from  her  husband  without  her  fault  ? 
Otherwise  put,  the  question  is :  Did  the  defendant  desert 
his  wife  wilfully,  and  without  any  reasonable  cause?  There 
is  no  question  that  he  left  her  wilfully,  that  is,  knowingly 
and  with  the  intent  to  remain  absent,  so  that  the  material 
inquiry  is:  Did  he  desert  her  without  reasonable  cause? 
Ordinarily,  in  suits  under  the  statute  providing  for  separate 
maintenance,  the  wife  leaves  the  husband,  and  the  burden 
is  cast  upon  her  of  showing  that  she  had  reasonable  ground 
for  leaving  him.  In  this  case  the  husband  leaves  the  wife, 
and  while  the  burden  is  still  upon  her  to  show  that  she  is 
living  separate  and  apart  from  her  husband  without  her 
fault,  yet  it  is  of  a  negative  character.  The  most  that  she 
can  be  expected  to  show  in  the  first  instance  is  that  she 
reasonably  performed  her  duty  as  a  wife,  and  then  the  bur- 
den is  cast  upon  the  husband  to  show  that  he  had  reason- 
able ground  to  leave  her,  and  upon  the  whole  case  presented 
the  question  is  :  Is  the  wife  living  separate  and  apart  from 
her  husband  without  her  fault?  It  may  be  reasonably 
taken  for  true  that  the  defendant  would  state  his  case  as 
favorably  to  himself  as  the  truth  would  allow.  What  is  his 
testimony  ?  lie  says :  "^My  wife  and  I  got  along  first 
rate  for  a  while,  just  as  good  as  I  could  ask,  for  as  much  as 
three  years."  One  of  his  first  troubles  with  her  was  that 
she  pouted  when  he  blamed  Carl,  her  son,  for  the  bad  con- 
dition in  which  he  found  hisJiorse  when  they  were  about 
to  drive  to  a  relative's  home  to  a  family  dinner.  The  next 
trouble  was  over  the  matter  of  two  dollars  that  he  had  lent 
to  his  son-in-law,  Fred  Greer.  Maude  Greer,  his  daughter, 
did  some  wall-papering  for  him  and  he  balanced  the  two- 
dollar  account  against  the  papering,  and  Mrs.  Bartlow 
"showed  her  spirit  up;  she  objected  to  it."  Then  they  had 
trouble  about  their  contract,  she  saying  she  could  not  live 
on  $500,  "  and  of  course  that  would  get  up  a  contention  and 
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she  would  get  out  of  humor;  I  would  not  agree  that  it 
should  be  changed,  and  she  got  to  figuring  on  my  death." 
His  daughter,  Maude,  and  her  husband,  Mr.  Greer,  went 
west  to  Washington;  Maude  was  dissatisfied  and  came  back 
to  Rushville  within  a  month,  and  then  started  back  again 
to  Washington.  Her  husband  died  there  while  she  was  on 
the  vvay,  and  she  wanted  defendant  to  come  after  her,  and 
that  made  trouble.  Mrs.  Bartlow  did  not  want  him  to  go, 
but  he  went  and  brought  Maude  back  to  Rushville,  and  to 
his  home,  where  "  my  wife  received  us  cool  enough.  She 
did  not  say  anything  out  of  the  way.  She  would  not  sleep 
in  the  bed  with  me  for  three  nights  before  I  started.  She 
was  out  of  fix  with  me  because  1  was  going."  Defendant 
rented  a  house  for  Maude  and  then  Maude  concluded  she 
would  not  take  it,  and  she  stayed  at  defendant's  home,  and 
next  day  he  took  her  to  her  father-in-law's  home  when  it 
was  raining,  and  Mrs.  Bartlow  said  she  would  not  ride 
again  in  his  buggy  and  would  not  help  clean  it.  "One  time 
she  told  me  to  get  up  and  build  the  fire;  I  told  her  I  did  not 
feel  able  to  build  the  fire,  and  did  not  want  to  get  up.  She 
came  to  me  in  the  bed  and  grabbed  me  by  the  shoulders 
and  jammed  me  in  the  bed.  She  says,  '  You  old  hypocrite, 
you  get  up  and  go  and  build  the  fire;'  and  when  I  got  up 
she  clinched  me  and  swung  me  round  and  round  and  shoved 
me  in  a  chair."  At  another  time  shortly  after  this,  "I  said 
I  was  going  to  my  farm  at  Bruce' s,  and  was  putting  on  my 
coat,  and  she  wrenched  it  off  and  says,  '  You  just  be  quiet 
and  stop  this,'  and  locked  the  door  on  me  and  I  did  not  go. 
She  cussed  me  one  time;  that  was  the  only  time  that  she 
used  language  that  was  not  becoming  to  a  woman.  *  * 
*  One  evening  I  says,  '  I  am  not  going  to  stay  here  if  you 
keep  up  this  racket.'  I  got  up  and  went  out  to  the  buggy 
shed  and  got  the  halter  and  started  to  get  my  horse;  she 
came  out  and  clinched  me;  she  says,  ^  You  just  come  back 
in  the  house;  you  are  not  going  a  step.'  I  insisted  on 
her  letting  me  alone;  she  kept  jerking  and  pulling  at  me; 
she  sa\^s,  'Go  into  the  house  and  I  will  not  bother  you;'  I 
went  in  and  she  did  hush  up  and  went  to  bed.     *    *    * 
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The  main  cause  of  our  trouble  was  the  contract;  she  became 
dissatisfied  with  the  amount  of  the  contract;  she  was  jeal- 
ous of  mo;  she  told  me  I  thought  more  of  any  woman  in  the 
neighborhood  than  I  did  of  her.  If  a  woman  got  in  the 
buggy  to  ride  with  me,  she  would  show  her  disposition  up; 
get  mad  at  me.  *  *  *  She  did  not  tell  me  in  so  many- 
words,  but  she  gave  me  to  understand  that  me  and  my 
daughter  had  improper  relations.  *  *  *  After  I  left 
her  the  first  time  she  wanted  me  to  come  back  and  I  went 
back.  I  said  to  her  if  I  come  back  I  must  have  the  privi- 
leges I  have  been  denied,  such  as  to  go  to  places  around 
what  she  opposed  me  unless  she  went  with  me,  to  Washing- 
ton or  Kansas  or  the  State  Fair.  I  was  to  give  my  children 
anything  I  wanted  and  she  was  not  to  give  any  trouble 
about  that.  I  asked  her  to  look  after  Mauderand  her  little 
children  and  she  said  she  would.  She  said  she  would  even 
divide  her  fruit  with  her;  I  lived  with  her  then  two  we.eks; 
I  began  to  look  for  a  place  for  Maude.  Now  I  says,  *  Are 
you  going  to  be  willing  for  me  to  buy  this  place  for  Maude  ? ' 
She  says,  *  You  can  buy  the  finest  mansion  in  town  for  her 
if  you  want  to.'  I  says,  *  Will  you  consent  for  me  to 
carry  some  milk  to  these  children?'  She  says,  *  You  can 
give  her  the  cow  if  you  want  to.'  The  next  Saturday  she 
shaved  me  and  she  asked  me  to  go  out  to  her  aunt's  and  I 
refused.  She  finished  shaving  me,  all  but  the  back  of  my 
neck,  and  quit,  and  got  mad  when  I  suggested  her  going  to 
Maude's  and  she  said  Maude  was  a  liar,  and  I  said,  *  It's  no 
use  talking,  this  thing  is  just  like  it  always  was,'  and  I 
made  an  attempt  to  get  my  clothes,  and  she  took  the  grip 
and  threw  it  in  the  closet.  This  was  Saturday,  and  I  left 
on  Sunday  morning."  On  the  24th  of  February,  after  the 
defendant  had  left  the  second  time,  complainant  sent  a  let- 
ter to  him,  in  which  in  indirect  but  unmistakable  terms  she 
charges  him  with  criminal  intimacy  with  his  daughter 
Maude.  *'I  left  her  the  last  time  because  I  was  satisfied  I 
could  not  live  with  her  and  have  any  peace.  I  told  Mi's. 
Demaree  she  was  jealous  of  me  and  Maude.  She  would  say- 
that  me  and  Maude  were  riding  around   in  the  buggy  all 
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the  time,  and  I  would  not  take  her,  and  she  showed  a  dis- 
position. *  *  *  She  never  said  to  me,  but  she  wrote  in 
that  letter,  and  that  convinced  me  that  she  had  that  opin- 
ion of  me.  *  *  *  The  serious  trouble  began  Mondfiv 
before  Thanksgiving,  1902,  about  the  time  she  took  in 
the  boarder.  *  *  *  Whenever  we  would  have  any  ar- 
gument or  trouble  I  would  insist  on  her  taking  so  much 
money  and  let  me  bave  the  rest  to  myself.  *  *  *  I 
don't  remember  that  she  laid  hands  on  me  till  November, 
1902.  *  *  *  She  would  wade  through  the  high  grass 
after  the  cow,  and  come  in  fighting  mad  at  the  cow,  and  it 
worried  me  and  she  knew  it.  *  *  *  One  morning 
when  the  cow  was  eating,  the  cow  heard  her  noise  and  the 
cow  turned  around  and  left  her  feed  and  looked  up  with 
her  head  up  like  a  deer.  *  *  *  When  I  came  back 
after  the  six  weeks,  she  occupied  the  room  with  me  and  the 
bed,  and  we  lived  together  as  man  and  wife  during  those 
two  weeks.  *  *  *  When  I  left  the  first  time  and  when 
I  left  tlie  second  time  1  went  to  quite  a  good  many  stores 
and  notified  them  not  to  trust  her." 

The  defendant's  testimony  covers  many  pages  of  the  ab- 
stract. The  foregoing  contains  all  that  is  of  any  signiti- 
cance  and  much  that  is  of  no  significance.  There  is  more 
that  seems  to  be  utterly  puerile,  of  no  value  whatever  in 
the  determination  of  the  matter  in  issue.  We  have  stated 
only  his  testimony;  no  witness  enlarges  or  strengthens  his 
position.  The  evidence  on  the  part  of  the  complainant  is 
contradictory  of  defendant's  proof,  except  that  she  a-dmits 
writing  the  letter  above  mentioned;  she  begs  him  to  come 
back;  says  she  was  angry  when  she  wrote  the  letter. 

Taking  the  proof  only  on  the  part  of  thedefendant,  does 
it  justify  him  in  leaving  his  wife  ?  He  deserted  her.  If 
after  the  lapse  of  two  years  she  brought  suit  against  him 
for  a  divorce  on  the  ground  of  desertion  could  he  success- 
fully defend  on  the  proof  in  this  record?  His  defense,  if 
any,  would  be  cruelty.  This  record  shows  no  such  crueltj^ 
even  if  often  repeated,  as  would  justif}'^  a  decree  of  divorce. 
He  states  two  instances  that  might  possibly  be  exaggerated 
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into  physical  violence.  One  was  when  she  jammed  him  in 
the  bed  and  swung  him  round  and  round  and  shoved  him 
in  the  chair;  the  other  one  was  when  ''  she  just  laid  hold  of 
me  violently."  Is  this  extreme  cruelty  within  the  meaning 
of  the  law  ?  All  the  rest  of  his  testimony  is  about  wordy 
conflicts,  acrimonious  debates,  pouting  on  her  part,  prayers 
and  scripture  readings  for  her  benefit  on  his  part,  com 
phiints  by  her  of  his  daughter  Maude,  charges  by  him 
against  her  son  Carl,  quarrels  about  the  cow  and  the  horse, 
about  the  buggy  and  the  harness,  about  the  peach  tree  and 
the  bible,  and  many  other  things  in  which,  according  to  his 
story,  she  struck  a  high  religious  key  and  he  a  lower  one 
but  equally  pious.  Conceding  that  she  gave  him  some 
cause  for  leaving  her  the  first  time,  what  reason  was  there 
for  his  leaving  the  second  time  ?  The  so  called  acts  of  vio- 
lence took  place  before  he  left  the  first  time.  He  came 
back  and  as  he  says,  they  lived  together  as  man  and  wife 
for  two  weeks,  when  he  left  again.  The  conditions  de- 
manded by  him  upon  which  he  would  return  were  "  1  must 
have  the  privileges  I  have  been  denied,  such  as  to  go  to 
places  around  what  she  opposed  me  unless  she  went  with 
me,  to  Washington,  or  Kansas,  to  see  my  daughter,  or  if  I 
saw  fit  to  go  to  the  State  Fair  I  was  to  go,"  etc.  Not  a 
word  about  her  physical  treatment  of  him;  no  condition 
that  she  should  not  swing  him  around  and  jam  him  in 
the  bed  or  "clinch"  him  or  the  like.  It  is  manifest  he 
had  no  fear  of  such  things.  The  record  is  barren  of  any 
act  of  violence  during  those  two  weeks.  They  had  some 
words  about  Maude  and  a  house  for  her,  and  about  the 
cow,  and  that  was  all.  He  says  he  was  afraid  of  her  and 
yet  she  shaves  him  on  the  Saturda}^  before  he  left,  and 
he  leaves  on  Sunday  while  she  was  absent  from  the  house. 
There  was  no  reason  wliatever  for  him  to  leave  the  sec- 
ond time.  The  most  serious  thing  she  did  was  to  write 
the  letter  charging  him  with  improper  relations  with 
Maude,  but  this  was  after  he  left  her  the  second  time  and 
after  she  sent  it  she  went  to  the  defendant  and  begged  him 
to  come  back  and  told  him  she  was  sorry  she  had  written  it. 
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The  law  does  not  favor  divorces,  or  separations  without 
divorce.  The  policy  of  our  law  is  to  maintain  the  marital 
relation.  The  home  is  regarded  as  the  unit  of  our  civiliza- 
tion; the  sanctity  of  marriage  lies  at  the  basis  of  our  civil- 
ization; that  relation  cannot  be  disturbed  for  light  or 
trivial  reasons.  The  marriage  contract  cannot  be  made  and 
unmade  at  pleasure.  It  concerns  more  than  the  immediate 
parties;  the  state  has  an  interest  in  it,  a  deep  and  abiding 
interest;  society  has  an  interest  in  it;  children  and  grand- 
children have  an  interest  in  it.  It  is  more  than  a  contract; 
it  is  a  status,  and  it  cannot  be  changed  at  caprice.  The  ease 
and  frequency  of 'divorce  and  separation  in  this  state  has 
become  a  matter  of  unenviable  notoriety  and  of  just  con- 
tempt among  decent  people.  We  are  not  inclined  to  give 
further  ground  for  such  contempt.  At  common  law  a  wife 
living  separate  and  apart  from  her  husband,  without  her 
fault,  carried  her  husband's  credit  with  her  to  the  extent  of 
supplying  herself  with  necessaries.  Our  statute  of  sepa- 
rate maintenance  is  intended  to  take  the  place  of  and  be 
more  beneficial  than  the  common  law  remedy.  A  deserted 
wife  now,  instead  of  begging  a  credit  at  the  stores,  applies 
directly  to  the  court  for  money  from  her  husband,  and  the 
law  grants  it  in  any  case  where  she  has  been  deserted  and 
would  be  at  common  law  entitled  to  get  credit  on  her  hus- 
band's account.  This  defendant  left  his  wife,  as  he  says, 
for  good.  He  intended  not  to  return.  lie  notified  the 
storekeepers  in  Rushville,  where  they  lived^  not  to  give 
credit  to  her  on  his  account.  He  left  her  with  a  house 
to  live  in  but  no  means  with  which  to  live.  She  had  cared 
for  his  home,  cooked,  washed  and  ironed  for  him,  fed  his 
pigs,  chickens,  cow  and  horse;  built  the  fire  to  warm  him 
and  performed  the  menial  service  of  shaving  him,  and  that 
to  the  last  day  before  he  deserted  her.  She  is  manifestly 
no  saint;  neither  can  he  be  enrolled  in  that  company. 
They  were  both  of  full  age  at  marriage.  The  law  pre- 
sumes the}'  knew  what  they  were  about  when  they  married. 
No  sufficient  reason  is  shown  for  their  separation  or  for  his 
discharge  from  his  marital  obligation.     The  bill  prays  that 
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the  Eushville  premises  may  be  decreed  to  complainant  as 
her  homestead.  She  is  now  in  possession  of  them  as  her 
homestead  and  entitled  to  remain  there  until  her  husband 
resumes  his  marital  obligations  and  provides  her  another 
home  if  he  should  think  fit  so  to  do;  hence  no  specific  de- 
cree for  homestead  is  required. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  with  directions  to  enter  a  decree  for  separate 
maintenance  of  complainant  in  such  terms  and  with  such 
provisions  as  shall  appear  to  the  Circuit  Court  equitable. 

Reversed  and  remanded. 


Oliver  Standley,  et  al.,  v.  John  A.  Moss,  et  al. 

1.  Will— t(?/iaf  does  not  constitute.  A  paper  not  attested  by  two 
witnesses  in  the  presence  of  the  testatrix  is  not  a  will. 

2.  WiLL—who  competent  as  loitness  to,  A  person  is  a  competent 
witness  to  testify  to  the  execution  of  a  will  where  he  was  a  "credible"' 
witness  within  the  meaning  of  the  statute  at  the  time  he  attested  such 
will. 

3.  Will — who  competent  as  imtness  to,  A  witness  to  a  will  is  not 
disqualified  merely  by  reason  of  the  fact  that  such  will  appoints  him  as 
executor  thereof. 

4.  Will— w^/ien,  vdll  not  be  set  aside  for  incompetency  of  attesting 
witness.  Where  a  bill  filed  to  contest  a  will  does  not  aver  that  the  at- 
testing witnesses  were  incompetent  and  does  not  set  up  facts  which 
amount  in  substance  to  such  an  averment,  the  will  will  not  be  set  aside 
upon  such  ground. 

5.  Witness— burden  to  establish  incompetency  of.  The  burden  is 
upon  the  party  objecting  to  the  competency  of  a  witness  to  show  his 
incompetency. 

6.  Witness— «j7i€n  objection  to  competency  of,  should  be  made.  Ob- 
jection to  the  competency  of  a  witness  should  be  made  at  the  time  he  js 
called  as  a  witness  and  before  he  is  examined  in  chief,  and  when  not 
made  at  such  time  objection  to  his  competency  is  waived. 

Proceeding  to  contest  will.  Error  to  the  Circuit  Court  of  Morgan 
County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1903.  Affirmed.  Opinion  filed  June 
28,  1904. 

"C.  C.  Le  Foroee  and  J.  O.  Priest,  for  plaintiffs  in  error. 
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George  L.  Morrill  and  J.  A.  Bellatti,  for  defendants 
in  error. 

Mr.  Justice  Gkst  delivered  the  opinion  of  the  court. 

By  the  bill  in  this  case  the  plaintiffs  in  error  contested 
the  validity  of  the  will  of  Anna  Mary  Blimling.  Three 
grounds  are  set  up  in  the  bill  upon  which  it  is  claimed  that 
the  will  probated  is  not  her  will :  First,  that  at  the  time 
of  the  execution  of  the  will  she  was  non  coinpoa  mentis; 
second,  that  the  execution  of  the  will  was  obtained  by  un- 
due influence  exercised  upon  her  by^  the  defendants;  third, 
that  neither  of  the  subscribing  witnesses  to  her  will,  James 
C.  Fairbank  and  S.  Allen  Fairbank,  "attested  the  execu- 
tion of  the  said  will  at  the  request  of  the  said  Anna  Mary 
Blimling,  nor  in  her  presence;  that  said  will  was  not  at- 
t3sted  by  one  or  either  of  the  said  witnesses  until  after  its 
execution  by  the  said  Anna  Mary  Blimling,  and  that  at  a 
time,  and  upon  an  occasion  when  she,  the  said  Anna  Mary 
Blimling,  was  not  present,  and  these  complainants  charge 
that  the  said  will  was  executed  by  the  said  testatrix  in  the 
absence  of  one  of  the  said  subscribing  witnesses,  and  that 
said  instrument  was  then  taken  to  the  city  of  Jacksonville, 
her  residence,  at  which  place  and  in  the  absence  of  the 
said  Anna  Mary  Blimling,  the  said  S.  Allen  Fairbank  sub- 
scribed his  name  to  said  will  as  a  pretended  witness  to  the 
execution  thereof." 

During  the  trial  of  the  cause  the  complainants  struck  out 
from  their  bill  all  allegations  charging  mental  incapacity 
of  the  testatrix,  and  offered  no  proof  whatever  of  undue 
influence,  so  that  the  sole  ground  of  contest  was  the 
third  above  mentioned.  The  first  matter  stated  in  the 
third  ground  of  contest  is  that  the  witnesses  did  not  attest 
at  the  request  of  the  testatrix,  and  the  second  matter  stated 
is  that  the  witnesses,  or  one  of  them,  did  not  attest  in  the 
presence  of  the  testatrix.  The  law  does  not  require  a  testa- 
trix to  make  request  of  persons  to  attest  her  will,  and  conse- 
quently does  not  require  proof  that  such  request  was  made, 
or  that  attestation  was  made  in  pursuance  thereof;  but  it 
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does  require  the  attestation  by  the  witnesses  to  be  made  in 
the  presence  of  the  testatrix.  A  paper  not  attested  by 
two  witnesses  in  the  presence  of  the  testatrix  is  not  and 
cannot  be  a  will.  The  averment  of  the  bill  in  that  regard 
is  material  and  is  the  only  one  that  requires  our  attention. 
Upon  the  trial  of  the  cause  the  proponents  offered  in  evi- 
dence the  will  and  the  certificate  of  the  oaths  of  the  wit- 
nesses at  the  time  of  the  probate  of  the  will  in  the  County 
Court.  The  will  was  attested  by  the  signatures  of  the 
witnesses,  James  C.  Fairbank  and  S.  Allen  Fairbank,  and 
contained  the  following  provisions:  ''I  hereby  appoint 
and  constitute  James  C.  Fairbank  of  Morgan  county  and 
State  of  Illinois,  and  in  the  case  of  his  death,  S.  Allen  Fair- 
bank  of  Jacksonville,  Morgan  county,  Illinois,  to  be  the 
executor  of  this  my  last  will  and  testament  and  hereby  em- 
power him  to  sell  and  convey  any  real  estate  I  may  die 
seized  of,  the  proceeds  of  such  possible  sale  to  be  divided  as 
provided  in  this  will."  The  contestants  objected  to  the  evi- 
dence upon  the  ground  that  the  above  quoted  provisions 
showed  that  the  attesting  witnesses  were  named  as  exec- 
utors under  the  will.  The  court  overruled  the  objection 
and  admitted  the  evidence  offered.  Proponents  called  S. 
Allen  Fairbank  as  a  witness  and  he  was  sworn  and  exam- 
ined. No  objection  was  made  to  his  being  sworn  or  exam- 
ined until  he  was  asked  as  to  the  soundness  or  unsoundness 
of  mind  of  the  testatrix  on  the  22nd  day  of  April,  1890, 
when  contestants  objected  to  "the  competency  of  the  wit- 
ness to  testif}''  as  to  what  occurred  at  that  time."  The  court 
overruled  the  objection.  This  was  the  only  objection  made 
to  this  witness  or  his  testimony.  The  burden  is  upon  the 
party  objecting  to  the  competf^ncy  of  a  witness  to  show  his 
incompetency.  No  attempt  was  made  to  do  this  in  this  case. 
It  seems  to  have  been  assumed  as  a  fact  that  S.  Allen  Fair- 
bank,  the  witness,  was  the  same  person  who  was  named  in 
the  will  as  executor  in  the  case  of  James  C.  Fairbank's 
death.  Objection  to  this  witness  on  the  ground  of  his  in- 
competency ought  to  have  been  made  at  the  time  he  was 
called  as  a  witness  and  before  he  was  examined  in  chief. 
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Greenleaf  sa3^supon  that  subject:  "In  regard  to  the  time 
of  taking  the  objection  to  the  competency  of  a  witness, 
on  the  ground  of  interest,  it  is  obvious  that,  from  the- 
preliminary  nature  of  the  objection,  it  ought  in  general  to 
be  taken  before  the  witness  is  examined  in  chief.  If  the 
party  is  aware  of  the  existence  of  the  interest,  he  will  not 
be  permitted  to  examine  the  witness,  and  afterwards  to 
object  to  his  incompetency,  if  he  should  dislike  his  testi- 
mony. He  has  his  election  to  admit  an  interested  person 
to  testify  against  him  or  not,  but  in  this,  as  in  all  other 
cases,  the  election  must  be  made  as  soon  as  the  opportunity 
to  make  it  is  presented,  and  failing  to  make  it  at  that  time, 
he  is  presumed  to  have  waived  it  forever."  Greenleaf  on 
Evidence,  vol.  1,  sec.  421.  Contestants  knew  the  objection 
to  this  witness  before  he  was  sworn;  they  knowingly  allowed 
him  to  be  sworn  and  examined  and  thereby  waived  the  ob- 
jection they  might  have  made.  They  desired  him  to  be 
called  by  proponents  as  a  witness  so  that  they  might  by 
cross-examination  lay  ground  for  their  attempt  to  impeach 
him;  they  made  their  choice  not  to  object  to  him  and  were 
bound  by  it,  and  for  that  reason,  if  for  no  other,  the  objec- 
tion was  properly  overruled.  But  for  the  purposes  of  this 
cause  we  will  also  assume  that  S.  Allen  Fairbank,  the  at- 
testing witness,  the  executor  named,  and  the  witness  called 
and  examined  are  one  and  the  same  person,  and  that  con- 
testants objected  to  the  said  papers  offered  in  evidence,  and 
to  the  witness  being  sworn  in  the  cause,  and  to  his  testi- 
mony, on  the  ground  stated,  that  he  was  named  in  the  will 
as  executor. 

It  appears  to  be  universally  held  that  the  word  "credible" 
in  this  statute  means  "competent;"  and  it  also  appears  to 
be  generally  if  not  universally  held  that  the  competency 
of  the  attesting  witnesses  is  to  be  determined  by  the  state 
of  facts  existing  at  the  time  of  the  execution  of  the  will, 
the  time  when  the  attestation  is  made;  so  that  the  precise 
question  before  us  is,  were  the  attesting  witnesses  com- 
petent as  witnesses  at  the  time  of  their  attestation?  Con- 
testants claim  they  were  incompetent  from  the  mere  fact 
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that  the  will  as  above  quoted  names  them  as  executors. 
Counsel  do  not  particularize  ;  they  do  not  point  out  to  us 
any  ground  recognized  at  common  law  or  established  by 
statute  from  which  the  conclusion  follows  that  the  wit- 
nesses are  incompetent,  and  we  are  referred  to  no  author- 
ity that  an  attesting  witness  is  rendered  incompetent 
merely  by  reason  of  the  fact  that  the  will  he  attests  ap- 
points him  executor.  The  precise  question  presented  in 
this  case  has  not  been  adjudicated  by  the  Supreme  Court 
of  this  state  so  far  as  we  are  advised.  The  only  possible 
reason  that  occurs  to  us  for  holding  these  attesting  wit- 
nesses incompetent  is  the  common  law  ground  that  they 
are  interested  parties;  interested  in  proving  the  validity  of 
the  will  so  that  thereby  they  may  become  executors  thereof, 
and  as  such  executors,  obtain  some  fees  or  compensation 
for  their  services  in  executing  the  will.  There  is  no  provi- 
sion in  the  will  by  device  or  legacy  for  the  benefit  of  either 
of  them,  and  if  there  were  they  would  not  become  in- 
competent for  the  reason  that  the  eighth  section  of  the 
Statute  of  Wills  nullifies  such  bequests  and  legacies  and 
preserves  the  competency  of  the  witnesses. 

There  is  no  device  or  legacy  to  the  wife  of  either  of  them 
so  as  to  bring  them  within  the  rule  in  Sloan  v.  Sloan,  184 
111.  579.  They  are  not  interested  in  the  provisions  of  the 
will  nor  in  any  item  of  testatrix's  property,  present!}'  nor 
prospectively,  directly  nor  by  relation.  Their  sole  interest 
must  be  in  the  sum  which  the  County  Court,  in  its  discre- 
tion, may  see  fit  to  award  them  for  their  services  as  exec- 
utors. Under  the  old  English  law  executors  got  no  com- 
pensation whatever.  The  position  was  one  simply  of 
confidence,  trust  and  uncompensated  burden,  not  of  profit. 
Under  the  law  of  this  state  it  is  not  considered  a  position 
of  profit;  it  is  not  intended  as  such.  The  intent  of  the  law 
is  merely  to  preserve  the  executor  from  loss.  The  position 
is  one  not  to  be  sought  for  money  but  to  be  taken  for 
friendship's  sake  or  merely  for  the  love  which  one  man 
bears  for  another  even  though  he  be  a  stranger.  The  spirit 
of  the  relation  is  the  spirit  of  our  equity  jurisprudence  and 
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that  is  the  nearest  approach  to  divine  law  that  the  world 
knows  of.  The  compensation  allowed  executors  and  ad- 
ministrators is  a  sum  not  to  exceed  six  per  centum  on  the 
amount  of  personal  estate  and  not  to  exceed  three  per 
centum  on  sales  of  real  estate,  and  is  to  be  determined  by 
the  court;  it  is  uncertain  as  to  the  amount.  If  an  executor 
be  by  profession  a  lawyer  and  render  legal  service  about 
the  discharge  of  his  trust  he  can  be  allowed  nothing  there- 
for, upon  the  principle  that  he  cannot  profit  by  his  trust. 
Prohibition  of  profit  lies  at  the  basis  of  our  law  of  trusts. 
The  discharge  of  such  official  duty  rests  not  upon  profit, 
not  upon  motives  of  pecuniary  interest,  but  upon  the  high 
ground  of  res{)ect  for  the  dead  and  duty  to  the  bereaved 
livincj  whose  interests  have  been  confided  to  his  care. 
Relative  to  the  question  of  interest  which  disqualifies  a 
witness,  a  distinguished  writer  on  the  law  of  evidence 
whose  work  is  everywhere  quoted  by  the  courts  says: 
"The  true  test  of  the  interest  of  a  witness  is,  that  he  will 
either  gain  or  lose  by  the  direct  legal  operation  and  effect 
of  the  judgment  or  that  the  record  will  be  legal  evidence 
for  or  against  him  in  some  other  action.  It  must  be  a 
present,  certain  and  vested  interest  and  not  an  interest  un- 
certain,  remote  or  contingent.  Thus  the  heir  apparent  to 
an  estate  is  a  competent  witness  in  support  of  the  claim  of 
his  ancestor;  though  one  who  has  a  vested  interest  in 
remainder  is  not  competent.  And  if  the  interest  is  of  a 
doubtful  nature,  the  objection  goes  .to  the  credit  of  the 
witness  and  not  to  his  competency.  For,  being  always 
presumed  to  be  competent,  the  burden  of  proof  is  on  the 
objecting  party,  to  sustain  his  exception  to  the  competenc}'; 
and  if  he  fails  satisfactorily  to  establish  it,  the  witness  is 
to  be  sworn."     Greenleaf  on  Evidence,  vol.  1,  sec.  390. 

In  Chicago  City  Ry.  Co.  v.  Mager,  185  111.  337,  the  Su- 
preme Court  quote  that  writer  on  this  subject :  "  Mr.  Green- 
leaf,  in  his  work  on  Evidence  (vol.  1,  sec.  386)  defines  an 
interest  in  the  result  of  a  suit  to  be  'some  legal,  certain 
and  immediate  interest,  however  minute,  either  in  the 
event  of  the  cause  itself,  or  in  the  record,  as  an  instrument 
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of  evidence,  in  support  of  his  own  claims,  in  a  subsequent 
action.  It  must  be  a  legal  interest,  as  distinguished  from 
the  prejudice  or  bias  resultin.i^  from  friendship  or  hatred, 
or  from  consanguinity,  or  any  other  domestic  or  social  or 
any  ofHcial  relation,  or  any  other  motives  by  which  men  are 
generally  influenced,  for  these  go  only  to  the  credibility.'" 
If  it  can  be  said  that  these  witnesses  are  disqualified  by 
reason  of  their  prospective  compensation  as  executors,  why 
cah  it  not  more  forcibly  be  said  that  they  are  disqualified 
because  of  the  compensation  which  they  will  receive  for 
attending  the  court  to  testify  as  witnesses  upon  the  pro- 
bate of  the  will  ?  Each  of  them  would  be  entitled  by  law 
to  receive  one  dollar  per  day  and  mileage  for  so  doing. 
That  is  a  fixed,  certain,  definite  sum.  This  will  was  exe- 
cuted April  22,  1890.  It  was  presented  for  probate;  one 
witness  was  dead  and  one  attended  the  court.  If  the  pro- 
bate of  the  will  was  denied  he  got  no  compensation  from 
any  source;  if  the  probate  was  allowed  he  got  his  per  diem 
and  mileage  and  out  of  the  assets  of  the  estate  of  the  testa- 
trix, the  same  assets  from  which  his  compensation  as  ex- 
ecutor would  come.  It  would  seem  that  his  pecuniary 
interest  was  for  the  probate  of  the  will  and  although  the 
sum  is  small  the  author  we  have  quoted  and  all  other 
authoi's  on  that  subject  say  that  the  amount  of  interest, 
however  large  or  however  minute,  is  immaterial.  To  hold 
that  such  an  interest  disqualified  would,  of  course,  as  the 
statute  now  stands,  render  it  impossible  to  prove  any  will. 
The  greater  weight  of  authority  supports  the  proposition 
that  the  attesting  witness  is  not  disqualified  by  the  mere 
fact  that  the  will  appoints  him  executor,  not  making  him 
residuary  legatee  or  granting  to  him  an  interest  other  than 
fees  or  compensation.  In  Massachusetts  the  doctrine  was 
established  at  an  early  day:  "  It  seems  that  by  the  common 
law  an  executor  who  is  not  a  residuary  legatee  and  has  no 
beneficial  interest  in  the  estate  may  be  a  witness  to  prove 
the  execution  of  the  will  and  the  sanity  of  the  testator, 
being  considered  a  mere  trustee  and  nominal  party  having 
no  real  interest  in  the  contest."     Sears  v.  Dillingham,  12 
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Mass.  358,  which  was  cited  and  approved  in  Wyman  v. 
Syinmes,  10  Allen  153.  To  the  same  effect  are  Redfield  on 
Wills,  p.  258;  Jarman  on  Wills,  vol.  1,  p.  225;  Tlnderhill, 
Law  of  Wills,  vol.  1,  p.  282,  and  many  authorities  cited 
by  each  author.  Some  confusion  has  arisen  by  making 
no  distinction  between  proof  of  a  will  in  the  County 
Court  and  proof  of  a  will  contested  by  bill  in  chancery. 
In  the  latter  case  the  executor  is  a  necessary  party  de- 
fendant and  has  been  held  incompetent  to  testify  in  favor  of 
proponents  in  such  case,  because  if  the  judgment  be  against 
the  validity  of  the  will  he  may  be  adjudged  to  pay  the 
costs  of  that  suit;  but  in  such  case,  as  has  been  determined 
by  our  Supreme  Court,  his  competency  is  restored  by  his 
resignation  as  executor.  That  is  what  was  done  in  this 
case.  The  executor,  S.  Allen  Fairbank,  resigned,  ami  Levi 
S.  Doan  was  appointed  administrator  with  the  will  annexed; 
the  bill  was  dismissed  as  to  S.  A.  Fairbank  and  the  cause 
proceeded  with  Doan  as  a  party  in  lieu  of  Fairbank. 
Thereby  the  competency  of  Fairbank  to  testify  in  the  cause 
was  restored.  Our  conclusion  is  that  he  was  a  competent 
witness  upon  the  probate  of  the  will  in  the  County  Court, 
and  also  upon  the  trial  of  this  cause.  Upon  the  trial  of 
this  cause  S.  Allen  Fairbank  testified  that  the  will  was 
signed  by  the  testatrix  in  his  store  in  Jacksonville,  Morgan 
county,  on  April  22,  1890,  and  that  at  the  same  time  and 
place  it  was  signed  by  himself  and  his  father,  James  C. 
Fairbank,  as  attesting  witnesses,  in  the  presence  of  the  tes- 
tatrix and  at  her  request,  and  that  she  was  then  of  sound 
mind;  the  witness  further  said  that  Miss  Mary  E.  Noyes 
was  there  present  at  that  time.  On  cross-examination  he 
was  asked  if  in  a  conversation  had  with  the  complainant, 
Oliver  Standley,  and  one  Felix  McAvoy,  at  a  certain  place 
in  November,  1901,  in  answer  to  a  question  put  to  him  he 
did  not  say,  **  She  (Mrs.  Blimling)  took  the  copy  over  to 
father  at  home  and  he  drew  it  up  for  her;  she  signed  it  in 
his  presence  and  then  he  signed  it  and  then  somebody 
brought  it  to  my  store  here  in  Jacksonville  and  I  signed  as  a 
witness  because  I  knew  her  signature."    The  witness  denied 
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that  he  said  any  such  thing  in  form  or  in  substance.  The 
contestants  produced  Standley  and  McAvoy  who  testified 
that  he  did  so  state.  The  proponents  called  Miss  Mary  E. 
Noyes  who  testified  that  at  the  time  of  the  execution  of 
the  will  she  was  present  in  the  store  of  S.  A.  Fairbank  and 
saw  the  will  signed  there  by  the  testatrix  and  by  James C. 
and  S.  A.  Fairbank  as  witnesses.  By  the  cross-examination 
of  Miss  Noyes  and  S.  A.  Fairbank  contestants  attempted  to 
show  that  the  body  of  the  will  and  the  name  S.  Allen 
Fairbank,  were  in  different  colored  ink  from  the  names 
James  C.  Fairbank,  Anna  Mary  Blimling  and  the  date  fig- 
ures, 22,  but  it  was  also  shown  in  the  cross-examination 
that  there  were  two  bottles  of  ink  on  the  desk;  that  differ- 
ent kinds  of  ink  were  used  in  the  store;  that  James  C 
Fairbank  had  and  generally  used  a  fountain  pen  and  that  he 
then  wrote  in  the  figures,  22.  It  does  not  appear  with 
what  pen  or  ink  Mrs.  Blimling  signed  her  name.  It  does 
appear  that  James  C.  Fairbank  wrote  the  body  of  the  will, 
that  it  was  not  written  at  the  store  and  that  Mrs.  Blimling 
broucfht  it  with  her  at  the  time  when  it  was  executed. 
There  was  no  evidence  introduced  by  contestants  except 
the  above-mentioned  testimony  of  the  complainant,  Oliver 
Standley,  and  of  Felix  McAvoy.  The  object  of  their  testi- 
mony was  to  impeach  the  witness,  S.  A.  Fairbank,  upon  this 
trial;  not  at  the  time  of  the  execution  of  the  will  nor  at  the 
time  of  its  probate  in  the  County  Court.  In  a  case  almost 
precisely  like  this  in  this  particular  our  Supreme  Court 
said  :  "  It  cannot  be  contended  that  if,  in  a  chancery  pro- 
ceeding to  set  aside  a  will,  one  of  the  subscribing  witnesses 
is  impeached,  the  impeachment  extends  back  to  the  date  of 
the  execution  of  the  will,  so  as  to  make  it  a  will  with  only 
one  subscribing  witness,  instead  of  two.  To  establish  such 
a  rule  as  this  would  be  to  open  the  door  to  fraud  and  cor- 
ruption. It  would  place  it  in  the  power  of  a  subscribing 
witness,  long  after  the  will  was  admitted  to  probate,  to  re- 
tract and  undo  what  has  already  been  established  by  the 
testimony  of  such  witness."  And  in  the  same  case  quoting 
from  a  Michigan  opinion:    "But  we  know  of  no  rule  of 
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law  which  makes  the  probate  of  a  will  depend  upon  the 
recollection  of  even  h  )  veracity  of  a  subscribing  witness." 
Johnson  v.  Johnson,  187  111.  95.  And  in  the  same  case  (on 
page  94)  it  is  said  :  "  If  it  were  true  that  this  alleged  con- 
tradiction of  the  evidence  of  Mrs.  Derring  weakened  or 
destroyed  the  effect  of  her  testimony  as  given  upon  the 
trial  of  this  proceeding,  there  were  j^et  remaining  the  will 
and  the  certificate  of  the  testimony  of  the  subscribing  wit- 
nesses at  the  original  probate  of  the  will  in  the  County 
Court  and  the  testimony  of  the  other  subscribing  witness, 
Orie  Wood,  sustaining  the  validity  of  the  will.  Even, 
therefore,  if  the  testimony  of  Minnie  Derring  was  thrown 
out,  sufficient  evidence  was  introduced  by  the  defendants 
in  error,  outside  of  her  testimony,  to  make  a  pjnma  facie 
case  in  favor  of  the  validity  of  the  will  under  the  authori- 
ties above  quoted."  And  so  in  this  case  rejecting  the  tes- 
timony qf  S.  A.  Fairbank  there  remains  the  will,  the  certi- 
ficate of  the  oaths  of  the  subscribing  witnesses  at  the 
original  probate  and  also  the  uncontradicted  and  the  unim- 
peached  testimony  of  the  witness  Miss  Noyes,  not  as  an 
attesting  witness  but  as  proving  that  S.  A.  Fairbank  and 
James  C.  Fairbank  were  such.  What  we  have  just  above 
said  disposes  of  the  second  point  made  by  contestants,  to 
wit :  that  the  court  erred  in  instructing  the  jury  to  find  for 
the  proponents.  The  contestants  dismissed  the  charge  of 
mental  incapacity;  they  introduced  no  proof  of  undue  in- 
fluence; the  will  was  signed  by  the  testatrix  and  attested 
by  two  witnesses  and  we  have  found  the  witnesses  to  have 
been  competent.  The  proponents  made  a  clear  prima  facie 
case  and  there  was  nothing  to  the  contrary.  The  direction 
of  the  trial  court  to  find  for  the  proponents  was  correct. 

There  is  another  reason  why  this  decree  should  not  be 
disturbed.  It  is  a  fundamental  rule  of  pleading  and  prac- 
tice that  the  allegata  and  \}ix^  probata  must  agree;  that  the 
complainant  cannot  allege  one  ground  of  complaint  and 
recover  on  another  not  alleged. 

There  is  no  averment  in  this  bill  that  the  attesting  wit- 
nesses were  incompetent  nor  are  facts  averred  amounting  in 


Digitized  by 


Google 


G22  Appellate  Courts  op  Illinois. 

Vol.  114.]  C.  &  A.  Ry.  Co.  v.  Jennings. 

substance  to  such  an  averment.  Incompetency  of  the 
attesting  witnesses  is  not  by  the  bill  made  a  substantive 
charge  and  ground  of  contest.  The  contestants  allege  that 
the  subscribing  witnesses  did  not  attest  in  the  presence  of 
the  testatrix  and  seek  to  recover  on  the  ground  that  they 
were  incompetent  witnesses.  Under  the  pleadings  the 
competency  of  the  witnesses  stood  admitted.  The  follow- 
ing cases  are  decisive  of  this  question :  Purdy  v.  ECall,  134 
III.  298;  Flinn  v.  Owen,  58  111.  111. 

We  find  no  error  in  this  record  and  the  decree  is  affirmed. 


Chicago  &  Alton  Railway  Company^  et  al.^  v.  Lora  H. 

Jennings. 

1.  Rkpltcation— /orw  of,  where  fraud  in  obtaining  release  is 
averred,  A  replication  to  a  plea  setting  up  a  release,  which  charges 
fraud  and  covin  in  obtaining  the  same,  should  conclude  with  a  veri- 
fication rather  than  to  the  country;  and  in  order  that  issue  be  for- 
mally made  thereon,  a  rejoinder  should  be  interposed  by  the  defendant 
and  a  similiter  added  by  the  plaintiff. 

2.  Burden  of  proof— /iou\  determined  from  pleadings.  The  burden 
of  proof  is  upon  the  party  whose  duty  it  is  to  or  who  actually  adds  a 
similiter. 

3.  Issues— ejfec^  of  irregidar  forming  of.  Where  the  parties  in 
forming  the  issues  have  not  observed  the  due  course  of  pleading,  but, 
nevertheless,  proceed  to  trial  as  though  such  issues  were  duly  formed, 
such  irregularity  is  immaterial. 

4.  Release— M?/i€7i  intention  of  party  in  exexiuting,  is  immaterial. 
Where  the  plaintiff  sues  in  case  for  personal  injuries  and  the  defend- 
ant pleads  release  and  the  plaintiff  replies  fraud,  such  replication 
admits  the  execution  of  the  releiise,  and  the  plaintiff^s  intention  in  exe- 
cuting the  same  is  immaterial,  and  the  effect  thereof  can  only  be  over- 
come by  proof  of  facts  and  circumstances  surrounding  the  execution 
which  show  such  fraud  and  covin  as  will  vitiate  its  legal  effect. 

5.  Rkle/lSE— burden  of  proof  to  overcome.  The  burden  of  proof  is 
upon  the  plaintiff  to  establish  allegations  of  fraud  and  covin  interposed 
by  w'ay  of  reply  to  the  defendant's  plea  setting  up  such  release. 

6.  Release— remcd.y  where,  is  executed  by  mistake.  Where  a  release 
is  relied  upon  by  the  defendant  in  an  action  at  law  as  a  bar,  the  plaint- 
iff cannot  claim  that  such  release  was  executed  by  mistake,  as  such 
relief  will  only  be  granted  in  a  court  of  equity. 
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7-v  Release— tt'/ia^  fraud  will  vitiate.  In  order  to  sustain  a  replica- 
tion charging  fraud  in  obtaining  a  release  relied  upon  by  the  defendant, 
there  must  appear  such  words  and  acts  upon  the  part  of  such  defend- 
ant, as  induce  a  reasonable  belief  upon  the  part  of  the  jury  that  the 
mind  of  the  plaintiff  was  over-persuaded  and  the  execution  of  such  re- 
lease obtained  by  fraud  upon  the   part  of  the  defendant. 

8.  IxsTRUCTiONS— mM«/  Tiot  he  contradictory.  Where  two  instruc- 
tions given  in  a  cause  are  so  opposed  to  each  other  that  the  jury  could 
not  possibly  follow  both,  error  is  committed. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1903.  Reversed  and 
remanded.    Opinion  filed  June  28,  1904. 

A.  E.  DkMange,  for  appellants;  Willia.m  Brown,  Gen- 
eral Solicitor,  of  counsel,  v 

Welty  &  Stekling,  for  appellee. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 

This  suit  is  in  trespass  on  the  case  for  personal  injury. 
The  defendants  pleaded  first,  the  general  issue,  and  second, 
release  of  damages.  To  the  plea  of  release,  the  plaintiff 
replied  that  the  release  was  obtained  by  the  fraud  and  covin 
of  the  defendant.  It  will  be  noticed  there  is  no  replication 
denying  the  execution  of  the  release.  On  the  evening  of 
August  20,  1901,  appellee  had  taken  passage  on  an  excur- 
sion train  on  apy)ellant's  road  on  a  round  trip  ticket  from 
Bloomington  to  Wichita,  Kansas.  A  little  after  midnight 
on  that  day,  and  at  a  point  about  twelve  miles  east  of  Jack- 
sonville, near  a  place  called  Prentice,  the  train  on  which 
Mrs.  Jennings  was  riding,  ran  into  a  freight  train  standing 
across  the  passenger's  track.  Both  engines  were  badly 
broken,  two  freight  cars  were  demolished,  and  four  persons 
on  the  freight  train  were  killed.  The  passenger  train  con- 
sisted of  engine  and  tender,  combination  baggage  and 
smoker  car,  next  to  a  chair  car,  and  behind  the  chair  car, 
sleepers.  PlaintiflF  was  riding  in  the  chair  car  on  right-hand 
side,  and  in  fourth  or  fifth  seat  from  the*  door  in  front  of 
her.  The  theory  of  plaintiff's  case  is  that  her  spinal  cord 
was  injured  in  the  collision,  and  her  nervous  system  de- 
stroyed. 
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The  only  serious  questions  involved  arise  upon  the  plead- 
ings, proof,  instructions  and  rulino^s  of  the  court  relative  to 
the  alleged  release.  The  defendants  pleaded  release,  and 
concluded  properl}'^  with  a  verification;  the  plaintiflF  replied 
fraud  and  covin  of  defendants  in  obtaining  the  release,  and 
concluded  to  the  country.  This  replication  should  have 
concluded  with  a  verification,  and  should  have  been  fol- 
lowed with  a  rejoinder  by  defendants  denying  fraud  and 
covin,  and  concluding  to  the  countrv,  and  thereupon  the 
issue  is  formed  by  adding  similiter.  No  similiter  was  added 
and  it  is  unimportant  whether  a  similiter  was  added  or  not. 
The  party  adding  similiter  has  the  burden  of  proof.  Upon 
the  pleadings  as  to  release,  the  burden  was  upon  plaint- 
iff to  prove  that  the  release  was  obtained  by  defendants  by 
fraud  and  covin  ])racticed  upon  plaintiff.  The  parties  and 
the  court  recognized  that  proposition  upon  the  trial;  no  ob- 
jection to  the  pleadings  was  made,  and  the  errors  in  plead- 
ings are  therefore  immaterial.  The  defendants  pleaded  the 
general  issue  and  release,  and  the  plaintiff  having  replied 
to  the  plea  of  release,  that  it  was  obtained  by  defendants' 
fraud  and  covin,  the  burden  was  cast  upon  the  plaintiff  of 
proving  that  she  was  injured  by  defendants'  negligence; 
that  she  was  exercising  due  care;  and  th^t  the  release  was 
obtained  by  defendants'  fraud.  Counsel  on  both  sides  de- 
vote the  greatest  portion  of  their  respective  arguments  to 
the  discussion  of  the  questions  of  law  and  fact  arising  upon 
the  plea  of  release.  There  was  evidence  on  the  part  of  the 
defendants  that  in  the  morning  after  the  accident,  one  O.  D. 
Leach,  claim  agent  of  the  defendants,  stood  at  the  front  end 
of  the  chair  car,  and  in  a  loud  voice  called  for  silence,  and 
announced  that  the  company  desired  to  take  care  of  its  pas- 
sengers; that  surgeons  were  present  to  take  care  of  any 
who  were  injured;  that  he  desired  to  settle  and  to  take  re- 
leases for  what  damages  had  been  sustained;  that  he  had 
prepared  a  release  to  be  signed;  that  he  read  the  release; 
that  he  would  pass  through  the  train  and  see  if  he  could 
get  settlements;  that  he  asked  plaintiff  if  she  was  injured, 
and  she  said  she  was  not;  that  she  said  she  had  heard  the 
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release  read  and  was  glad  to  sign  it,  and  that  she  did  sign 
it  and  took  two  dollars.  The  foregoing  is  in  substance  the 
statement  of  Leach,  and  he  is,  in  substance,' corroborated 
by  several  other  witnesses,  some  disinterested,  some  em- 
ployees of  the  company. 

The  plaintifif  denies  that  she  made  the  above  statements; 
says  she  heard  nothing  about  a  release  and  saw  no  release; 
that  she  heard  Leach  say  that  the  accident  would  be  in 
the  newspapers;  that  the  company  would  be  receiving  tele- 
grams from  the  friends  of  the  passengers  and  that  he 
wanted  the  names  and  the  addresses  of  the  passengers  so 
that  he  could  answer  such  telegrams;  that  there  was  no 
writing  on  the  page  she  signed;  that  nothing  was  said, 
and  between  3  and  4  p.  m.,  some  hours  after  she  signed 
the  paper,  he  paid  the  two  dollars  without  saying  what  it 
was  for,  and  told  a  lady  in  front  of  her  it  was  for  expenses; 
that  she  did  not  know  or  understand  that  she  was  sisfnin^r 
a  release.  Some  witnesses  called  by  plaintiff  corroborate 
her  statement  in  substance. 

It  appears  from  the  testimony  of  Leach  that  the  body  of 
the  release  was  written  on  the  back  of  a  pad  of  railroad 
ticket  report  blanks  which  he  got  from  the-  agent  at 
Prentice  and  the  signatures  were  written  below  and  upon 
the  following  leaves  of  the  pad;  how  many  names  were  on 
a  leaf,  the  size  of  the  leaves,  or  how  many  leaves  were  used 
or  how  or  whether  they  were  put  or  kept  together  does 
not  appear.     After  the  body  of  the  release  appears,  to  wit: 

Names.  "  Addresses.  Amount. 

One  hundred  and  thirty-eight  names  were  written  in  the 
pad. 

The  court  gave  the  following  among  other  instructions 
on  behalf  of  plaintiff: 

"3.  The  court  instructs  the  jury  that  if  you  believe, 
from  a  preponderance  of  the  evidence  in  this  case,  that  the 
plaintiff  has  proven  her  case  as  laid  in  the  declaration 
herein,  then  you  should  find  the  issues  for  the  plaintiff, 
unless  you  further  believe  from  the  evidence  in  this  case 
that  the  plaintiff,  after  she  received  the  injury  in  question, 
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intentionally  and  understandingly  released  the  defendants 
from  liability  for  the  same. 

"  4.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  in  this  case  that  the  release  offered  in 
evidence  by  the  defendants  was  obtained  of  the  plaintiff  by 
representations  or  acts  of  the  agents  of  the  defendants  or 
either  of  them,  which  induced  in  her  mind  the  belief  that 
it  was  only  for  the  purpose  of  giving  the  defendants  asking 
for  the  same  her  name,  so  that  they  might  answer  any  in- 
quiries that  might  be  made  concerning  her  safety,  and  was 
not  understood  and  intended  by  her  as  a  discharge  of  the 
defendants  from  the  claim  which  she  had,  or  might  have, 
against  them,  on  account  of  her  said  injuries,  then  it  is  not 
a  bar  to  this  suit,  and  you  should  find  for  the  plaintiff  as  to 
the  release." 

And  on  behalf  of  defendants  gave  the  following  instruc- 
tion : 

"5.  The  court  instructs  you  that  the  release  offered  in 
evidence  by  the  defendants  is  a  complete  bar  to  this  action, 
except  as  to  damage,  if  any,  done  to  plaintiff's  baggage, 
unless  the  plaintiff  has  proved  by  a  preponderance  or  the 
evidence  that  defendants  or  their  agents,  officials  or  em- 
ployees, procured  plaintiff  to  sign  the  release  by  fraud  or  by 
a  trick  or  device  whereby  the  plaintiff  was  made  to  believe 
that  she  signed  some  other  paper  or  instrument  different 
from  the  one  which  she  actually  did  sign,  and  which  .is 
offered  in  evidence  in  this  cause." 

When  plaintiff  was  recalled  in  rebuttal  she  was  asked  by 
her  counsel :  "  At  the  time  you  signed  your  name  to  the 
paper  did  you  understand  or  know  3'ou  were  signing  a  re- 
lease?" The  defendants  objected  on  the  ground  that  her 
understanding  or  knowledge  must  be  derived  from  what 
was  said  or  done.  The  objection  was  overruled  and  she 
answered,  "  Certainly  I  did  not."  Under  the  pleadings  in 
this  case  we  think  the  giving  of  the  above  instructions  three 
and  four  for  plaintiff  was  error.  The  question  presented  un- 
der the  plea  of  release  was,  did  the  defendants,  by  fraud  and 
covin  practiced  by  them  upon  the  plaintiff,  procure  the  re- 
lease ?  The  third  instruction  wholly  ignores  that  question. 
The  only  matter  submitted  to  the  jury  by  it  was,  did  she  in- 
fnitionally  and  understandingly  release  the  defendants. 
No  reference  whatever  is  made  to  anything  done  or  said  by 
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defendants.  She  might  have  read  the  body  of  the  release 
and  known  its  contents;  she  might  have  heard  an  announce- 
ment by  Leach  that  he  wanted  to  take  releases;  that  he 
wanted  names  and  addresses  in  order  to  answer  telegrams. 
She  might  have  heard  all  that  Leach  says  he  stated  and  yet 
honestly  say  that  she  did  not  intentionally  and  understand- 
ingly  release  the  defendants.  Whatshe  in  hermind  intended 
and  understood  was  entirely  immaterial.  The  material 
matter  was,  what  were  the  facts  surrounding  the  trans- 
action ?  Her  intention  and  understanding  are  to  be  de- 
termined from  a  consideration  of  those  facts  and  cannot 
in  law  be  founded  on  any  other  basis.  By  her  replication 
she  says  that  she  executed  the  release.  She  cannot  be 
heard  to  say  that  she  did  not  do  so  intentionally  except  by 
making  proof  that  she  was  defrauded  into  doing  it  by  the 
defendants.  The  presumption  of  law  is  that  she  did  in- 
tentionally and  knowingly  release  the  defendants.  Still 
another  objection  to  this  instruction  is  that  the  burden  of 
proving  that  she  intentionally  and  understandingly  released 
the  defendants  is  cast  upon  the  defendants.  The  instruc- 
tion directs  the  jury  that  if  they  find  plaintiff  has  proven 
her  case  as  laid  in  her  declaration  then  they  will  find  for 
her  unless  they  further  believe  she  intentionally  and  under- 
standingly released.  Under  this  language  the  defendants 
are  required  to  prove  by  a  preponderance  of  the  evidence 
that  she  did,  in  that  state  of  mind,  release.  This  is  directly 
contrary  to  the  legal  requirement.  The  plaintiflF  was  re- 
quired by  the  law  to  prove  by  a  preponderance  of  the  evi- 
dence that  she  was  in  some  manner  defrauded,  cheated, 
cozened,  over-reached  by  the  defendants  and  thereby  she 
executed  the  release.  She  was  required  to  prove  by  a  pre- 
ponderance of  the  evidence  both  her  cause  of  action  as  laid 
in  her  declaration  and  that  the  release  was  obtained  by 
fraud  and  covin  before  she  was  entitled  to  recover.  If  the 
plaintiff  did  not  intentionally  and  understandingly  release 
the  defendants  as  stated  in  the  third  instruction,  and  if 
such  want  of  intention  and  understanding  was  purel3rby 
reason  of  mistake  or  misunderstanding  on  her  part,  then 
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surely  she  has  no  remedy  at  law;  her  remedy,  if  any,  is  in 
equity  to  set  aside  the  release,  but  under  the  third  instruc- 
tion she  is  entitled  to  recover  in  this  case  whether  her 
want  of  intention  and  understanding  was  the  result  of  her 
owp  mistake  or  was  caused  by  the  fraud  of  defendants.  It 
is  no  answer  to  the  objection  to  this  instruction  to  say  that 
the  jury  were  correctly  instructed  in  defendants'  instruc- 
tion No.  5.  The  two  instructions,  No.  3  for  plaintiflf  and 
No.  5  for  the  defendant,  are  absolutely  contradictory  and 
irreconcilable.  The  jury  were  left  free  to  choose  between 
them;  they  could  not  follow  both.  The  fourth  instruction 
for  plaintiff' above  quoted  is  vicious  for  the  same  reason  as 
.  above  stated  regarding  the  third.  It  contains  the  same 
elements  of  understanding  and  intention  of  the  plaintiff  as 
to  releasing  the  defendants.  The  instruction  says,  "  rep- 
resentations or  acts  of  the  defendants  which  induced  in  her 
mind  the  belief,"  etc.  No  representations,  no  words  or 
acts  are  stated.  What  were  the  representations  or  acts 
which  plaintiff  claims  induced  the  belief?  To  whom  were 
the  representations  made?  The  instruction  is  silent. 
"Which  induced  in  her  mind  the  belief."  The  defendant 
is  not  responsible  for  the  belief  which  all  its  passengers 
may  entertain,  though  induced  by  words  or  acts  of  its 
agents;  it  must  be  a  reasonable  belief;  the  words  or 
acts  must  be  such  as  are  calculated  to  deceive,  mislead  or 
misinform.  If  defendants'  agent  did  say  that  he  wanted 
names  and  addresses  of  the  passengers  in  order  that  the 
company  might  answer  inquiries,  and  if  he  also  said  that 
he  had  a  release  which  he  would  pass  around  and  ask  the 
passengers  to  sign,  and  if  all  he  said  was  in  the  same  tone 
of  voice  and  without  attempt  to  deceive,  and  if  the  plaint- 
iff from  inadvertence  at  the  time,  or  some  other  reason  not 
occasioned  by  the  defendants,  only  heard  what  he  said 
about  names  and  addresses,  and  she  was  thereby  induced  to 
believe  that  the  paper  to  be  signed  was  onl}''  for  that  pur- 
pose, and  she  signed  it,  could  it  be  reasonably  said  that  the 
defendants  by  fraud  and  covin  procured  it  ?  We  think  not, 
and  yet  that  precise  situation  may  have  existed,  and  by  the 
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testimony  of  several  witnesses  did  exist.  The  vice  of  the 
instruction  in  that  respect  is  that  it  does  not  undertake  to 
state  what  the  deceit  was  that  is  claimed  by  plaintiff  to 
have  been  practiced.  It  would  not  be  sufficient  to  state 
that  if  the  jury  believed  from  the  evidence  that  defendants' 
agent  represented  that  he  wished  to  get  the  names  and 
addresses  of  the  passengers  for  the  purpose  above  named, 
and  if  they  further  believe  that  plaintiff  thereby  was  in- 
duced to  believe,  etc.,  the  instruction  would  have  to  go  fur- 
ther and  state  that  that  was  all  he  said,  or  that  he  said 
nothing  about  a  release,  or  some  other  apt  language  from 
which  the  court  could  see  that  a  release  obtained  on  the 
faith  of  all  the  words  spoken  would  be  a  fraud  on  the 
plaintiff.  The  office  of  an  instruction  is  to  state  hypothet- 
ically  a  state  of  facts  which,  if  the  jury  find  to  be  proven, 
will  authorize  them  to  find  a  certain  verdict.  The  instruc- 
tion does  not  submit  any  proposition  of  fact  for  the  deter- 
mination of  the  jury.  It  requires  the  jury  to  find  whether 
plaintiff  was  induced  to  a  certain  belief  and  that  she  did 
not  have  a  certain  understanding  and  intention.  But  the 
grounds  of  such  belief,  the  matter  of  fact  which  the  jury 
must  find  existed  as  the  basis,  the  cause  of  such  belief,  is 
not  stated.  It  is  for  the  court,  not  the  jury,  to  fix,  to  lay 
down,  to  state  what  matter  of  fact  such  basis  must  be.  It 
would  be  wholly  improper  to  submit  an  instruction  that  if 
the  jury  believed  from  the  evidence  that  the  release  in  evi- 
dence was  obtained  of  the  plaintiff  bj?  the  fraud  and  covin 
of  the  agents  of  the  defendants  which  induced  in  her 
mind,  etc.,  and  yet  such  an  instruction  is  manifestly  as  good 
if  not  better  than  this  instruction  No.  4.  Before  the  jury 
would  be  authorized  to  find  that  the  release  was  obtained 
by  fraud  and  covin,  they  must  find  some  specific  fact  or 
state  of  facts  to  have  existed  or  to  have  been  ^aid  or  done 
by  the  defendants  which  induced  the  belief,  and  that  spe- 
cific fact  or  state  of  facts  must  be  stated  in  the  instruc- 
tion, because,  as  above  stated,  it  is  the  province  of  the  court 
to  determine  what  state  of  facts  constitute  fraud  and  covin, 
and  it  is  the  province  of  the  jury  to  determine  whether  that 
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state  of  facts  has  been  proven.  Counsel  for  the  defendants 
insist  that  it  was  error  in  the  court  to  permit  the  plaintiff 
in  rebuttal  to  answer  this  question:  "At  the  time  you 
signed  your  name  to  the  paper  did  you  understand  or  know 
that  you  were  signing  a  release  ? "  The  witness  answered, 
"  Certainly  I  did  not."  In  National  Syrup  Co.  v.  Carlson, 
155  111.  215,  the  following  question  was  asked  of  the  plaint- 
iff :  "  At  the  time  you  signed  your  name  on  this  paper 
did  you  know  in  any  way  that  you  were  settling  with  the 
company  for  damages  on  account  of  your  injury?"  Tho 
evidence  in  the  case,  uncontradicted,  was  that  plain titf 
could  not  read  or  write  English;  that  the  release  was  not 
read  to  him,  and  that  he  was  told  to  sign  his  name;  that 
while  he  had  been  confined  b}'-  his  injury  his  wife  had  re- 
ceived various  sums  of  money  from  the  company.  Tho 
witness  answered:  "I  understood  the  paper  was  for  the 
payments,  to  show  the  company  where  the  money  went." 
The  court  holds  that  the  question  was  proper  and  the 
answer  improper  and  not  responsive,  but  no  motion  was 
made  to  strike  out  the  answer.  The  court  quotes*  ap- 
provingly from  Hewitt  v.  Clark,  91  111.  605  :  "  A  witness 
ought  not  to  be  permitted  to  state  his  inference  from  what 
was  said,  or  his  understanding.  To  permit  a  witness  in  an- 
swer to  such  a  question  to  say  *  it  was  my  understanding,' 
etc.,  is  erroneous."  The  question  put  in  the  Carlson  case  is 
substantially  the  question  put  to  Mrs.  Jennings  except  that 
here  the  witness  was  asked.  Did  you  undertitand  or  know  ? 
The  word  "understand"  ought  not  to  have  been  used. 
The  jury  might  well  conclude  from  her  answer  that  from 
what  had  been  said  b}^  Leach  she  did  not  understand  that 
the  paper  signed  was  a  release.  In  such  case  the  answer 
would  be  nothing  but  her  inference  or  conclusion  from 
what  was  said,  and  that  the  court  in  the  Carlson  and  Hew- 
itt cases  expressly  condemn.  The  plaintiff's  answer  to  that 
question  if  believed  by  the  jury,  taken  in  connection  with 
plaintiff's  instruction  Ko.  3,  would  of  necessity  lead  the  jury 
to  the  conclusion  that  the  release  was  of  no  validity.  We 
think  it  was  error  in  this  case  to  overrule  the  objection; 
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not  such  error  as  taken  alone  would  require  a  reversal,  but 
when  considered  with  instruction  No.  3,  it  is  evident  that 
it  tended  still  further  to  mislead  the  jury.  We  have  ex- 
amined the  authorities  cited  by  counsel  for  appellee.  The 
facts  as  shown  by  the  reports  of  those  cases  were  quite  dif- 
ferent from  the  facts  in  this  case.  An  instruction  given 
under  one  state  of  facts  may  be  proper,  which,  if  given 
under  another  state  of  facts,  similar  in  some  respects  artd 
quite  dissimilar  in  other  respects,  would  be  improper.  Even 
abstract  propositions  of  law  are  oftentimes  held  to  be 
reversible  error;  much  more  so  are  instructions  as  to  matters 
of  fact  which  wholly  fail  to  state  a  sufficient  basis  of  fact  on 
which  to  find.  Other  instructions  which  were  offered  by 
defendants  and  refused  were  properly  refused.  They  were 
in  substance  repetition  of  those  already  given. 

There  are  some  other  and  minor  matters  complained  of 
by  defendants,  some  of  which  are  well  taken,  some  not. 
We  do  not  think  it  is  necessary  to  refer  to  them  specif- 
ically. / 

•In  this  case  the  evidence  is  conflicting.  It  cannot  be  said 
it  clearly  preponderates  on  the  side  of  the  plaintiff.  In 
such  case  instructions  must  be  accurate  and  consistent. 

The  judgment  is  reversed  and  the  cause  remanded. 

lie  versed  and  remanded. 


Tobias  Wanaek  v.  Peter  Michels. 

1.  Contribution— M'/ien  equity  will  not  decree.  Equity  wiU  not  de- 
cree contribution  in  favor  of  one  tort-feasor  and  against  another. 

2.  Tort-feasors— pZainhy«  right  to  elect  as  between,  A  party  tor- 
tlously  injured  has  the  right  at  his  election  to  sue  one  or  more  of  the  per- 
sons responsible  for  such  injury,  and  no  one  of  such  tort-feasors  can 
successfully  complain  in  equity  that  such  plaintiff  elected  not  to  seek 
his  remedy  against  another  of  such  tort-feasors  because  of  collusion 
with  him. 

Proceeding  to  enforce  contribution.  Appeal  from  the  Circuit  Court 
of  Christian  County;    the  Hon.  Truman  E.  Ames,  Judge,  presiding. 
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Heard  in  this  coui*t  at  the  November  term,  1903.    Affirmed.    Opinion 
filed  June  28,  1004. 

E.  M.  PoTi's  and  J.  E.  Hogan,  for  appellant. 

F.  P.  Drennan  and  J.  C.  &  W.  B.  McBErnE,  for  appellee. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 
.Tobias  Wanack  filed  this  bill  averring  that  C.  L.  Wanack 
obtained  a- license  to  keep  a  dram-shop  in  Taylorville,  in 
Christian  county,  and  that  complainant,  Tobias  Wanack, 
and  one  Basil  Wanack  were  sureties  on  his  bond  as  such 
dram-shop  keeper;  that  said  defendant,  Michels,  was  the 
owner  in  fee  of  the  premises  in  which  C.  L.  Wanack  con- 
ducted his  dram-shop  business  and  that  Michels  knew 
that  the  premises  were  used  for  that  business,  and  that  in- 
toxicatinor  liquor  was  sold  there,  and  that  he  leased  the 
same  to  C.  L.  Wanack  for  that  purpose;  that  at  the  No- 
vember term,  1897,  of  said  Circuit  Court,  Dora  Alexander, 
widow,  and  others,  children  of  John  Alexander,  recovered 
a  judgment  in  the  sum  of  $2,000  against  C.  L.  Wanack  and 
Peter  Michels,  jointly  sued  as  dram-shop  keeper  and  owner 
as  above  stated,  in  an  action  under  the  statute,  charging 
the  sale  of  liquors  by  C.  L.  Wanack  to  said  John  Alexan- 
der, by  which  he  became  intoxicated  and  fell  from  his 
wagon  and  was  killed;  that  at  the  November  term,  1898,  of 
said  court,  the  plaintiffs  in  said  judgment  sued  the  com- 
plainant, Tobias  Wanack,  upon  said  bond,  setting  up  in 
their  declaration  the  facts  above  stated  and  that  said  judg- 
ment against  said  C.  L.  Wanack  and  Peter  Michels  had  not 
been  paid,  or  any  part  thereof;  that  in  said  last  named  suit  a 
judgment  was  recovered  against  complainant,  Tobias,  for 
§^2,000;  that  both,  of  said  judgments  had  been  appealed  by 
the  defendants  therein  and  had  been  affirmed;  that  execution 
was  issued  against  complainant  and  he  was  compelled  to 
pay  the  said  judgment  rendered  against  him;  that  said  C. 
L.  Wanack  and  Basil  Wanack  were  at  the  time  of  com- 
mencement of  said  suits  and  ever  since  have  been  insolvent 
and  nothing  could  have  been  or  could  be  collected  from 
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either  of  them;  that  said  Michels  at  the  time  said  judg- 
ment was  rendered  against  him  was  and  ever  since  has  been 
and  now  is  solvent,  and  the  owner  of  large  property  above 
his  indebtedness  and  of  the  valiie  of  $30,000;  that  plaint- 
iffs colluded  with  said  Michels  and  refused  to  collect  the 
judgment  fro?n  said  Michels,  and  at  his  instigation  they 
prosecuted  the  suit  and  obtained  said  judgment  against 
complainant  and  collected  the  same  from  complainant  "in 
order  to  relieve  said  Michels  from  payment  of  the  said 
judgment  and  his  pro  rata  share  of  said  amount  as  co-. 
surety  by  operation  of  law  with  your  orator  herein;  that 
at  the  time  said  judgment  was*  obtained  from  your  orator 
he  was  a  co-surety  with  the  said  Michels  of  the  said  C.  L. 
Wanack,  they  being  equally  liable  and  bound  for  the  debt 
or  the  miscarriage  of  the  said  C.  L.  Wanack,  as  principal, 
w^ho  was  engaged  in  the  keeping  of  the  said  dram-shop  as 
aforesaid,  and  that  the  statute  of  the  State  of  Illinois, 
through  the  Dram-Shop  Act,  has  made  the  said  Peter 
Michels  liable  as  the  owner  of  said  building  for  the  debt  or 
miscarriage  of  the  said  C.  L.  Wanack,  the  same  as  that  of 
Tobias  Wanack,  who  entered  into  the  bond  aforesaid;" 
that  complainant  has  paid  said  judgment  against  him  and 
costs, and  $1,000  in  addition  "in  defending  said  suit,  in 
protecting  himself  and  said  Michels  from  greater  and  further 
liability,"  and  that  Michels  refuses  to  pay  \i\^pro  rata  share, 
to  wit,  81,684.91. 

The  bill  prays  that  Michels  may  be  required  **  to  con- 
tribute \i\^pro  rata  share  of  said  indebtedness  paid  by  your 
orator  on  account  of  the  suretyship  of  your  orator  and  the 
said  Peter  Michels  of  the  said  0.  L.  Wanack  as  aforesaid," 
and  for  general  relief. 

A  general  demurrer  to  the  bill  was  sustained  by  the 
court,  and  complainant  electing  to  stand  by  his  bill,  the  suit 
was  dismissed. 

Does  the  bill  state  a  case  authorizing  the  interposition  of 
a  court  of  equity  ?  Do  the  averments  of  facts  contained  in 
the  bill  show  the  relation  of  co-sureties  to  exist  between 
the  complainant  and  defendant  at  all,  and  if  so,  is  that  re- 
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lation  shown  to  be  such  as  justifies  and  requires  the  court 
to  apply  the  principle  of  contribution  ?  It  appears  clear  to 
us  that  there  is  nothing  in  the  bill  to  indicate  that  relation. 
The  complainant's  theory  is  manifested  by  the  quotation 
from  his  bill  last  above  named,  that  is,  that  Michels  was 
surety  for  C.  L.  Wanack  by  virtue  of  the  statute,  and  com- 
plainant was  such  surety  by  virtue  of  his  bond,  and  hence 
they  were  co-sureties.  Michels  was  in  no  sense  a  surety 
forC.  L.  Wanaclv.  Both  of  them  were  wrong-doers,  jointly 
and  severally,  and  as  such  they  were  sued;  one  was  'as 
much  liable  as  the  other;  they  were  joint  and  several  tort- 
feasors, as  much  so  as  in  an  action  for  trespass,  in  which 
both  had  taken  some  part.  The  plaintitfs  Alexander  could 
have  sued  Michels  alone  or  C.  L.  Wanack  alone,  or  both  of 
them,  and  a  half-dozen  other  dram-shop  keepers,  if  such 
they  were,  who  had  sold  John  Alexander  intoxicating 
liquors  which  contributed  to  produce  the  intoxication  which 
caused  his  death.  Equity  does  not  lend  its  aid  to  wrong- 
doers. If  Michels  had  been  compelled  to  pay  the  jud la- 
ment obtained  against  him  and  C.  L.  Wanack,  a  court  of 
equity  would  not  trouble  itself  to  adjust  his  burden  between 
him  and  his  fellow-defendant.  Michels  would  not  be  heard 
to  say  that  he  was  surety  for  C.  L.  Wanack  even  if  there 
had  been  an  agreement  between  them  in  most  solemn  form 
for  that  purpose;  equity  leaves  them  wherever  their  wrong- 
ful acts  have  placed  them;  it  will  not  open  its  portals  for 
the  adjustment  of  their  supposed  equities;  there  are  no 
equities  among  law-breakers. 

But  it  is  argued  that  the  judgment  was  against  C.  L. 
Wanack  and  Miciiels,  and  that  by  collusion  between  plaint- 
iffs and  Michels  the  money  was  not  made  from  Michels, 
though  he  was  abundantly  able  to  respond,  and  that  com- 
plainant was  sued  in  order  to  relieve  Michels.  The  plaint- 
iffs resorted  to  those  means  of  redress  which  the  law  gave 
them;  they  were  not  required  to  adjust  any  burdens  among 
the  parties  responsible  to  them;  they  could  have  sued  the 
complainant  in  the  first  instance  and  made  the  money  from 
aim  alone;  they  could  have  sued  C.  L.  Wanack  and  Michels 
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and  Tobias  Wanack  each  separately  and  collected  one- 
third  from  each,  if  they  could,  and  chose  so  to  do;  but  they 
were  by  no  means  required  to  do  so.  This  complainant  has 
paid  just  what  he  undertook  to  pay  by  his  bond,  volunta- 
rily entered  into.  If  Michels  has  escaped,  that  may  be 
called  his  good  fortune,  but  it  is  no  ground  of  complaint  by 
this  complainant.  There  was  no  relation  of  principal  and 
surety  between  C.  L.  Wanack  and  Michels;  there  was  no 
relation  of  co-surety  between  this  complainant  and  Michels; 
the  demurrer  was  properly  sustained  and  the  decree  will 
be  affirmed. 

Affirmed. 


Jesse  Courtney  ?.  Hiram  A.  Henry, 

1.  Lis  pendens— ujTien  chancery  proceeding  becomes,  A  chancery 
proceeding  only  becomes  lis  pendens  when  service  of  summons  has  been 
had. 

3.  Foreign  decrees— effect  of,  vnth  respect  to  real  property  in  this 
state.  The  decrees  of  sister  states  respecting  the  title  to  land  situated 
in  this  state  are  entitled  to  no  consideration  whatever. 

3.  Real  property— poi£?6r  of  foreign  court  to  effect  transfer  of 
Courts  of  one  state  cannot  by  decree  effect  the  legal  transfer  of  the  title 
to  real  estate  situated  in  other  states. 

4.  Constitutional  i^xw— respecting  credit  to  be  given  to  foreign  de- 
crees. The  provision  in  the  statutes  of  the  United  States  which  provides 
that  full  faith  and  credit  shall  be  given  in  each  state  to  the  judicial 
proceedings  of  every  other  state,  applies  only  to  personal  obligatioiis, 
duties,  contracts  and  liabilities  other  than  those  which  affect  interests 
in  real  estate. 

Action  of  forcible  entry  and  detainer.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  Morton  W.  Thompson,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1903.  Affirmed. 
Opinion  filed  June  28,  1904. 

D,  D.  Evans  and  Waldo  Carl  Evans,  for  appellant; 
Charles  W.  Constantine  and  James  A.  Meeks,  of  counsel. 

J.  B.  Mann,  for  appellee. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 
Appellee  Henry  began  suit  before  a  justice  of  the  peace, 
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against  appellant,  under  the  Forcible  Entry  and  Detainer 
statute  to  obtain  possession  of  a  tract  of  land  in  Vermilion 
county.  In  the  justice  court,  judgment  was  rendered  for 
the  plaintiff,  Henry,  and  defendant  appealed  to  the  Circuit 
Court,  where  the  case  was  tried  by  the  court  without  a  jury, 
and  judgment  again  rendered  for  the  plaintiff,  and  defend- 
ant appealed  to  this  court. 

A.  L.  Claypool  leased  the  premises  in  question  by  lease, 
in  writing,  dated  November  27,  1894,  to  Mat  Kinney  for  the 
term  of  one  year  from  March  J,  1895.  Kinney  remained 
in  the  occupancy  of  the  premises  as  tenant  of  Claypool  until 
in  February,  1903,  when  he  moved  away.  He  had  told 
Chiypool  on  or  about  the  August  previous  that  lie  w^ould 
leave  the  premises.  On  October  25,  1902,  Claypool  leased 
the  premises  to  the  plaintiff,  Henry,  for  one  year  from 
March  1,  1903,  by  written  lease  executed  by  both  parties. 
Before  the  first  of  March,  1903,  and  after  Kinney  had  va- 
cated the  premises,  Courtney  took  possession.  Thereupon 
Henry,  on  March  1, 1903,  made  demand  in  writing  of  Court- 
ney for  possession  of  the  premises,  and  on  the  3rd  day  of 
March  commenced  this  suit  before  the  justice  of  the  peace. 
The  foregoing  is  the  substance  of  the  proof  on  the  part  of 
the  plaintiff. 

The  defendant  offered  in  evidence  a  lease  of  the  premises 
to  him  from  one  John  W.  Book  waiter,  dated  October  11, 
1902,  for  a  term  of  one  year  from  March  1,  1903;'  also  an 
amended  and  supplemental  bill  in  chancery  in  the  case  of 
John  W.  Bookwalter  v.  A.  L.  Claypool  filed  in  the  Circuit 
Court  of  Vermilion  county,  July  9,  1902;  also  an  authenti- 
cated copy  of  the  record  of  certain  proceedings  in  the  Court 
of  Common  Pleas  of  Clark  county,  Ohio,  in  a  suit  by  John 
AV.  Bookwalter  V.  Augustus  L. Claypool;  also  authenticated 
record  of  same  case  in  the  Circuit  Court  of  said  Clark  count}' 
on  appeal  from  the  said  Court  of  Common  Pleas;  all  of 
which  proof  offered  by  defendant  was  objected  to  by  plaint- 
iff and  objections  sustained  by  the  court. 

The  said  bill  in  chancery  filed  in  the  Vermilion  Circuit 
Court  averred  that  complainant  and  defendant  therein  were 
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brothers-in-law;  that  Claypool  had  been  his  trusted  confi- 
dential business  agent,  authorized  to  collect  money,  pa}'  out 
money,  check  out  money,  and  "  had  authority  from  your 
orator  to  do  and  perform  everything  necessary  to  be  done 
in  and  concerning  your  orator's  estate;"  that  complainant, 
intending  to  travel  in  foreign  lands,  made  a  deed  in  fee 
simple  absolute  to  Claypool  of  the  lands  in  controversy  and 
other  lands  upon  certain  trusts  for  the  complainant  which 
were  not  expressed  in  writing,  but  rested  in  parol;  that 
complainant,  Bookwalter,  and  defendant,  Claypool,  both 
resided  in  Ohio,  and  said  deed  upon  said  trust  was  executed 
and  delivered  in  Ohio;  that  by  the  laws  of  Ohio  said  trusts 
were  not  required  to  be  put  in  writing  but  were  as  valid  in 
parol  as  if  reduced  to  writing  and  signed  by  the  trustee; 
that  Claypool  acted  and  continued  to  act  as  complainant's 
trustee  until  October  8,  1901,  when  the  relation  ceased  and 
complainant  requested  Claypool  to  reconvey  the  lands  in 
controversy  to  him  which  he  refused  to  do;  that  after  filing 
said  original  bill  in  the  Vermilion  Circuit  Court,  complain- 
ant began  proceedings  in  the  Court  of  Common  Pleas  of 
Clark  county,  Ohio.  The  bill  then  sets  out  the  petition 
filed  in  Clark  County  Common  Pleas  Court,  Claypool's 
answer  thereto,  and  the  decree  of  that  court  on  the  hearing. 
The  prayer  of  the  bill  is  for  a  reconveyance  of  the  premises 
to  Bookwalter.  The  record  of  the  Court  of  Common  Pleas 
shows  that  Claypool  was  ordered  to  reconvey  to  Bookwal- 
ter, and  in  case  of  his  default  so  to  do  that  a  master  ap- 
pointed make  the  conveyance  for  him.  The  record  of  the 
Circuit  Court  of  Clark  county  shows  that  on  the  appeiil 
from  the  Court  of  Common  Pleas,  Claypool  was  ordered  to 
reconvey  to  Bookwalter  in  fee  simple  the  premises  in  con- 
troversy and  that  he  was  enjoined  from  encumbering  the 
property  or  transferring  title. 

The  foregoing  was  all  the  evidence  and  thereupon  the 
appellant,  Courtnej^  submitted  ten  propositions  of  law,  all 
of  which  were  refused  by  the  court. 

The  first,  in  substance,  is  that  the  said  bill  of  complaint, 
filed  by  Bookwalter  in  the  Vermilion  Circuit  Court,  was 
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notice  to  the  plaintiff,  Henry,  of  Bookwalter's  claims  to 
the  property  in  controversy  and  of  the  matters  and  things 
set  forth  in  the  bill.  Without  discussing  the  question  as  to 
what  effect  would  be  produced  upon  the  rights  of  the 
plaintiff,  Henry,  if  he  were  chargeable  with  notice  of  the 
filing  of  said  bill,  it  is  enough  to  say  that  the  mere  filing 
of  the  bill  was  no  notice.  Doubtless  counsel  are  seeking 
to  invoke  the  doctrine  of  li^  pendens,  "  Lis  pendens  begins 
from  the  service  of  the  summons  or  subpoena  after  the 
filing  of  the  bill."  Norris  v.  He,  152  HI.  199.  "  The  com- 
mencement of  a  suit  by  filing  a  bill  does  not  constitute  lis 
pendens  until  summons  or  subpoena  has  been  served." 
Holbrook  v.  Ford,  153  HI.  646;  Harding  v.  American  Glu- 
cose Co.,  182  III.  642.  It  does  not  appear  in  this  record 
that  on  the  filing  of  the  bill  any  summons  was  issued  or 
served.     The  court  did  not  err  in  excluding  this  bill. 

The  second,  third,  fourth,  fifth,  sixth,  seventh  and  eighth 
propositions  are  based  upon  the  records  offered  by  defend- 
ant, of  the  Court  of  Common  Pleas  and  the  Circuit  Court 
of  Clark  county,  Ohio,  and  in  substance  .state  that  after 
said  proceedings  Claypool  had  but  the  naked  legal  title  to 
the  premises;  that  Bookwalter  had  the  equitable  title  and 
the  right  of  possession  and  was  rightfully  in  possession  by 
his  tenant,  Courtney,  and  Claypool,  not  having  the  right  of 
possession,  could  not  put  Henry  in  possession.  The  ninth 
was  that  plaintiff,  not  having  been  in  the  actual  possession 
of  the  premises  and  not  having  succeeded  to  the  right  of 
Mat  Kinney,  who  was  in  the  actual  possession  thereof,  could 
not  maintain  this  action.  The  tenth  was  that  a  person  in 
actual  possession  of  land  is  deemed  to  be  rightfully  in  pos- 
session and  the  burden  of  proof  is  upon  him  who  disputes 
such  rights  of  possession. 

The  entire  argument  of  counsel  for  appellant  is  based 
upon  the  bill  filed  in  the  Vermilion  Circuit  Court  and  the 
records  of  the  Common  Pleas  and  Circuit  Courts  of  Clark 
county,  Ohio.  And  so  the  real  question  is  whether  the 
trial  court  erred  in  excluding  those  matters.  We  have  al- 
ready stated  that  the  court  did  not  err  in  sustaining  the 
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objection  to  the  bill  filed  in  the  Vermilion  Circuit  Court. 
Neither  did  the  court  err  in  excluding  the  records  from 
Clark  county,  Ohio.  This  is  a  suit  concerning  and  affecting 
interests  in  real  estate  situate  in  this  state;  determining  the 
rights  of  these  litigants,  citizens  of  this  state,  in  lands  over 
which  the  dominion  of  this  state  extends  absolutely,  exclu- 
sively, supremely.  The  titles  to  estates  and  interests  and 
rights  in  the  lands  within  the  territorial  limits  of  this  state 
are  not  subject  to  the  laws  of  any  other  state  or  the  de- 
crees or  judgments  of  the  courts  of  any  other  state  in  any 
matter  whatever,  in  any  particular.  This  proposition  lies 
at  the  basis  of  all  independent  government,  of  sovereign 
existence.  A  state  without  lands,  it  is  impossible  to  con- 
ceive of;  a  sovereign  state  with  its  lands  subject  to  the  dis- 
position or  control,  to  the  slightest  extent,  of  the  courts  of 
another  state  is  a  misnomer. 

It  is  argued  by  counsel  for  appellant  that  these  records 
are  admissible  under  the  constitution  of  the  United  States 
and  the  legislation  of  Congress  in  pursuance  of  its  provis- 
ions. Section  one  of  article  four  of  that  constitution  pro- 
vides: "Full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records  and  judicial  proceedings  of  every 
other  state."  Unless  that  provision  justifies  and  requires 
the  admission  of  these  records  they  were  properly  excluded. 
What  is  the  scope  of  that  provision  ?  To  what  judicial  pro- 
ceedings does  it  apply?  Manifestly  only  to  such  as  are 
within  the  jurisdiction  of  the  court  rendering  the  judgment 
or  decree  and  to  the  extent  that  such  court  has  power  to 
proceed.  "  Jurisdiction  to  be  rightfully  exercised  must  be 
founded  either  upon  the  person  being  within  the  territory 
or  the  things  being  within  the  territory.  No  sovereignty 
can  extend  its  powers  beyond  its  own  territorial  limits  to 
subject  either  persons  or  property  to  its  judicial  decisions." 
Story  on  Conflict  of  Laws,  sec.  539.  "  A  foreign  court  can- 
not by  its  judgment  or  decree  pass  the  title  to  land  situate 
in  another  country;  neither  can  it  bind  such  land  by  a  judg- 
ment or  decree  that  in  default  of  the  defendants  in  the  suit 
conveying,  it  shall  be  conveyed  by  the  deed  of  its  own  offi- 
cers to  the  plaintiffs."     Ibid.,  sec.  643. 
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In  Watts  V.  Waddle,  6  Peters,  391,  a  decree  of  a  court 
of  Kentucky  came  under  the  consideration  of  the  United 
States  Supreme  Court.     That  decree  required  the  defend- 
ants therein   to  convey  to  the  complainant  certain  lands 
situate  in  Ohio  and  that  upon  failure  so  to  convey,  a  com- 
missioner make  the  deed   for  them.      The  commissioner 
made  the  deed.     With  reference  to  the  decree  and  the  com- 
missioner's deed  the  court  says:     "A  decree  cannot  oper- 
ate beyond  the  state  in  which  the  jurisdiction  is  exercised. 
It  is  not  in  the  power  of  one  state  to  prescribe  the  mode  by 
which  real  property  shall  be  conveyed  in  another.     This 
principle  is  too  clear  to  admit  of  doubt;  but  it  is  insisted 
that  the  deed  executed  by  the  commissioner,  under  the  de- 
cree, by  virtue  of  a  statute  of  Kentucky,  was  a  legal  con- 
veyance in  that  state,  and  as  such,  by  a  statutory  provision, 
is  good  in  Ohio. 

^*  The  words  of  the  statute  referred  to  are,  *  that  all  deeds, 
mortgages,  and  other  instruments  of  writing,  for  the  con- 
veyance of  lands,  tenements  and  hereditaments,  situate, 
lying,  and  being  within  this  state,  wiiich  hereafter  may  be 
made  and  executed  and  acknowledged  or  approved  in  any 
other  state,  territory  or  country,  agreeably  to  the  laws  of 
such  state,  territory  or  country,  or  agreeably  to  the  laws  of 
this  state,  such  deed,  mortgage  or  other  instrument  of  writ- 
ing shall   be  valid  in  law.' 

"  The  deed  executed  by  the  commissioner  in  this  case, 
must  be  considered  as  forming  a  part  of  the  proceedings  in 
the  court  of  chancery;  and  no  greater  effect  can  be  given 
to  it  than  if  the  decree  itself,  by  statute,  was  made  to  oper- 
ate as  a  conveyance  in  Kentucky,  as  it  does  in  Ohio. 

"  The  question  then  arises  whether,  by  a  fair  construction 
of  the  above  provision,  it  is  in  the  power  of  a  court  of 
equity  sitting  in  Kentucky,  by  force  of  its  decree,  to  trans- 
fer real  estate  in  Ohio. 

.  "  Can  this  effect  be  given  to  such  decree  by  this  statute  ? 
It  is  believed  that  no  state  in  the  union  has  subjected  the 
real  property  of  its  citizens  to  the  exercise  of  such  a  power. 
Neither  sound  policy  nor  convenience  can  sustain  this  con- 
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struction;  and  unless  the  language  of  the  statute  be  im- 
perative, no  court  Qould  sanction  it.  The  legislature  of 
Ohio  could  never  have  intended  by  this  provision  to  place 
the  real  property  of  the  citizens  of  that  state  at  the  dispo- 
sition of  a  foreign  court.  The  language  used  in  the  act 
does  not  require  such  a  construction.  It  refers  to  deeds 
executed  by  individuals  in  any  other  state;  and  not  to  con- 
veyances made  by  the  decree  of  a  court  of  chancery.  This 
is  the  true  import  of  the  section,  and  it  does  not  appear 
that  the  courts  of  Ohio  have  given  it  a  different  construc- 
tion. Thus  construed,  it  promotes  the  convenience  of  non- 
residents who  own  lands  in  Ohio,  and  may  desire  to  convey 
them;  and  in  no  point  of  view  can  it  operate  injuriously  to 
the  interests  of  citizens  of  the  state." 

It  is  not  necessary  to  multiply  authority;  there  is  abun- 
dance of  it.  None  can  be  found  to  the  contrary.  The  said 
section  of  the  constitution  refers  only  to  personal  obliga- 
tions and  duties,  contracts  and  liabilities,  other  than  those 
which  affect  interests  in  real  estate.  Such  is  the  doctrine 
of  international  law  and  under  the  constitution  and  laws 
of  the  United  States  and  the  several  states,  and  any  lan- 
guage in  any  opinions  of  our  courts  seeming  to  state  dff- 
ferently  will  be  found  to  be  dicttim. 

In  City  Ins.  Co.  v.  Commercial  Bank,  68  111.  353,  it  is 
said  :  ''  Whatever  may  be  the  effect  of  the  decree  of  court 
in  the  state  where  rendered,  under  the  local  laws,  it  is  diffi- 
cult to  comprehend  upon  what  principle  it  can  operate  to 
divest  title  in  real  estate  in  Illinois.  The  decree  must  be 
construed  to  have  this  effect,  otherwise  it  can  constitute  no 
defense  to  the  action.  How  can  it  be  said  the  decree  can 
have  any  extra-territorial  operation,  so  as  to  divest  one 
party  of  the  title  and  confer  it  upon  another?  No  doctrine 
is  better  settled  by  authority,  than  that  the  title  to  real 
estate  or  immovable  property  can  only  be  affected  in  the 
mode  recognized  by  the  laws  of  the  state  within  whose  ter- 
ritory it  is  situated."  And  again  :  "  Whatever  may  be 
the  doctrine  on  this  question  as  to  personal  property,  it  is 
not  possible  to  maintain  it  in  its  application  to  real  property 
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situated  in  a  foreign  jurisdiction.  Mr.  Story  concedes  that 
the  courts  of  England  and  the  United.  States  have  arrived 
at  opposite  conclusions  as  to  the  effect  of  statutable  trans- 
fers of  movable  property,  under  the  bankrupt,  or  insolvent 
laws  of  the  debtor's  domicile.  But  he  adds,  *A11  the  author- 
ities in  both  countries,  so  far  as  they  go,  recognize  the  prin- 
ciple, to  its  fullest  extent,  that  real  estate  or  immovable 
property  is  exclusively  subject  to  the  laws  of  the  govern- 
ment within  whose  territory  it  is  situated.  Indeed,  so  firmly 
is  this  principle  established,  that  in  cases  of  bankruptcy  the 
real  estate  of  the  bankrupt  situated  in  foreign  countries  is 
universally  admitted  not  to  pass  under  the  assignment, 
although,  as  we  have  seen,  there  is  great  diversity  of  opin- 
ion as  to  movables.'  Story,  Conflict  of  Laws,  sec.  428." 
And  again:  '•  Aside  from  the  question  of  policy,  it  is  an 
unanswerable  objection  to  the  right  set  up  by  the  interplead- 
ing claimant  that  the  laws  of  Illinois  have  not  provided 
that  title  to  lands  within  the  limits  of  the  state  may  be 
transferred  by  the  operation  of  the  laws  of  a  foreign  state, 
or  the  decision  of  its  courts.  Lands  can  only  be  alienated 
in  the  mode  prescribed  by  our  laws." 
*  Otherwise  stated,  the  argument  is  that  the  deed  and  ver- 
bal agreement  of  trust  were  made  in  Ohio,  that  their  con- 
struction, validity  and  effect  are  to  be  determined  by  the 
laws  of  Ohio,  and  the  courts  of  Ohio  having  so  determined, 
the  courts  of  Illinois  are  bound  thereby.  If  it  be  true  that 
the  courts  of  Illinois  would  be  bound  to  give  *'  full  faith 
and  credit"  to  such  foreign  decrees,  to  receive  them  as  con- 
clusive evidence  when  duly  presented  by  bill  in  equity  as  is 
sought  to,  be  done  in  this  case,  then  it  results  necessarily 
that  the  courts  of  Ohio  have  jurisdiction  over  the  lands  of 
Illinois,  and  all  rights,  titles  and  interests  therein;  all  that 
the  courts  of  Illinois  have  to  do  is  to  carry  out  the  man- 
date of  the  Ohio  courts.  The  mere  statement  of  the  prop- 
osition is  enough.  No  answer  is  needed.  Such  a  conclusion 
makes  the  domain  of  this  state  subject  to  the  possibly  vary- 
ing decision  of  every  state  in  the  union. 

Appellant  first   filed   his  bill  in  the  Vermilion  Circuit 
Court  seeking  to  have  his  deed  to  Claypool  declared  to  be 
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in  trust  and  then,  with  that  bill  pending,  proceeded  by  bill 
in  the  courts  of  Ohio  to  have  the  same  deed  declared  in 
trust,  and,  having  obtained  such  decree  in  the  Ohio  courts, 
he  files  his  supplemental  bill  setting  up  the  proceedings  in 
Ohio  and  seeks  to  use  them  in  the  courts  of  this  state  to 
obtain  a  decree  here  reinvesting  him  with  the  title  and  in  the 
meanwhile  to  enable  his  lessee  to  hold  the  possession  on 
the  ground  that  he,  Book  waiter,  is  the  -equitable  owner  of 
the  land  and  as  such  entitled  to  the  possession  as  against 
Claypool  and  his  lessee.  That  is  a  mixture  of  law  and 
equity,  of  foreign  and  domestic  legislation  and  judicial 
procedure  which  cannot  be  made  in  this  state. 

If  the  law  be,  as  claimed,  that  the  statute  of  Ohio  permits 
an  express  trust  to  be  established  by  parol  without  any 
writing^  and,  if  it  further  be,  as  claimed,  that  such  statute 
of  Ohio  inheres  in  and  is  a  part  of  the  contract  and  is  the 
governing  statute  in  determining  whether  or  not  the  deed 
to  Clay  pool  can  be  varied  from  its  express  terms  so  as  to 
change  its  legal  effect  within  this  state,  then,  manifestly, 
there  is  no  occasion  for  the  proceedings  in  Ohio.  If  the 
law  of  Ohio  governs  on  that  question,  it  could  be  pleaded 
and  proven  here  and  decree  had  on  proper  proof. 

Claypool,  having  been  in  possession  of  the  premises  by 
his  tenant,  Mat  Kinney,  for  many  years;  Kinney,  a  few 
days  before  the  termination  of  a  year  which  he  was  hold- 
ing, having  left  the  premises;  Claypool,  having  leased  the 
place  to  Henry  for  a  year  from  March  1,  1903,  and  Henry, 
at  the  appointed  time,  having  sought  to  enter,  it  cannot  be 
said  that  Claypool's  possession  or  right  of  possession  had 
ended,  that  he  had  abandoned  the  premises,  and  that  they 
were  vacant  and  unoccupied  when  Courtney  undertook 
to  enter.  When  Kinney  left,  the  possession  reverted  to 
his  landlord,  Claypool.  Downing  v.  Mayes,  163  111.  330. 
Courtney,  having  entered  without  right  or  titte  and 
having  withheld  the  possession  after  proper  demand  there- 
for by  Henry,  who  under  his  lease  from  Cla3^pool  was  en- 
titled to  enter,  the  judgment  of  the  trial  court  for  the 
plaintiflf  was  right  and  will  be  affirmed. 

Affirmed. 
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'a2i3s  m\  C-  W.  Hahl,  et  al.,  v.  B-  E.  Brooks. 

1.  ABsrrmLcm—right  to  affirjn  for  insufficient.  Held,  that  Che  court 
in  this  case  would  have  been  justified  in  affirming  the  judgment  be- 
cause of  the  insufficiency  and  inaccuracy  of  the  abstract  tiled  by  the 
appellant. 

2.  Peremptory  instruction — wheuy  properly  refused,  A  peremp- 
tory instruction  is  properly  refused  where  there  is  competent  evidence 
in  the  record  which  tends  to  support  the  cause  of  action  relied  upon. 

8.  Assignment  of  error— ti?/ien,  does  not  lie.  Error  cannot  be  as- 
sighed  for  the  failure  of  the  plaintiff  to  make  proof  which  he  attem])ted 
to  make,  but  which  he  was  prevented  from  making  because  of  the  ob- 
jection made  by  the  complaining  party  and  sustained  by  the  court. 

4.  Fraud  and  deceit— w/ien  action  for,  may  be  instituted.  Case 
may  be  brought  for  fraud  and  deceit  in  falsely  representing  and  selling 
land  as  unencumbered  without  first  discharging  such  encumbrance. 

Proceeding  commenced  before  justice  of  the  peace.  Error  to  the 
Circuit  Court  of  Coles  County;  the  Hon.  Morton  W.  Thompson,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1903.  Affirmed. 
Opinion  filed  June  28,  1904. 

A.  0.  Anderson  and  Charles  C.  Lef.  for  plaintiffs  in 
error. 

Ceaig  &  KiNGEL,  for  defendant  in  error. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 

Both  the  record  and  abstract  in  this  case  are  wretchedly 
prepared.  The  abstract  is  incorrect,  incomplete  and  of  no 
value  to  us.  We  would  be  entirely  justified  in  affirming 
the  judgment  for  want  of  compliance  with  the  rules  of  this 
court  in  that  regard.  We  are  loath  to  do  that,  and  there- 
fore we  have  endeavored  to  inform  ourselves  from  the  rec- 
ord. We  do  not  say  that  we  will  pursue  the  same  course 
in  any  case  hereafter. 

Brooks  sued  Kahl  and  Montague  in  the  Coles  County 
Circuit  Court  for  alleged  fraud  and  deceit  in  a  trade  be- 
tween them  relative  to  some  lands  in  Texas.  Brooks  has 
lived  in  Coles  county,  Illinois,  for  mg.ny  years,  and  has  been 
engaged  in  farming  and  in  trading  in  stock.  In  July,  1900, 
he  went  to  Texas  along  with  Montague,  the  latter  desiring 
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to  trade  to  him  some  Texas  lands  for  some  stallions  which 
Brooks  owned.  At  Houston,  Texas,  Montague  introduced 
Brooks  to  Hahl.  Hahl  said  he  owned  605  acres  of  land  not 
far  from  Houston.  Montague  had  already  told  Brooks 
about  the  land.  Brooks  and  Montague  and  a  man  whom 
Hahl  sent  along,  went  out  to  see  the  land.  On  their 
return  from  the  trip,  Brooks  and  Montague  went  to  Hahl's 
office,  and  after  some  talk.  Brooks  offered  his  horses  and 
$1,040  for  the  land,  if  the  title  was  perfect  and  no  lien  on 
it  in  any  way,  the  money  to  be  secured  on  the  north  300 
acres  only,  and  the  horses  were  to  be  delivered  to  Mon- 
tague, at  Charleston,  Coles  county,  Illinois,  on  Brooks'  re- 
turn to  Charleston.  Brooks  said  he  must  first  see  Mr. 
Hayes,  who  was  a  lawyer  with  whom  Brooks  was  ac- 
quainted, living  in  Oklahoma,  but  who  was  then  in  Hous- 
ton on  business  of  his  own.  Brooks  went  out  to  find  Hayes, 
but  did  not  succeed,  and  returned  to  Hahl's  office  and  told 
him  he  would  have  to  be  assured  by  some  good  man  that 
the  title  was  all  right  and  no  incumbrance  whatever  on 
the  land.  Hahl  referred  him  to  Mr.  Moody,  a  lawyer  in 
Houston,  and  said  that  Moody  had  the  abstract  and  was  a 
good  reliable  man  and  a  good  attorney,  versed  in  abstract 
business,  and  that  he  would  tell  Brooks  the  facts.  Brooks 
and  Montague  thereupon  went  to  Moody's  office.  Moody 
told  Brooks  the  land  had  no  incumbrance  on  it,  and  that 
the  title  to  it  was  all  right.  Brooks  and  Montague  there- 
upon returned  to  Hahl's  office.  Hahl  wrote  a  deed  and 
handed  it  to  Brooks.  It  was  growing  late;  they  lit  a  light. 
Brooks  asked  Hahl  to  read  it  and  Hahl  read  it.  Then 
Brooks  asked  Montague  to  read  it  and  Montague  read  it. 
Brooks  executed  and  delivered  his  note  for  $1,040,  and  also 
his  bond  in  $3,000  to  deliver  the  horses  to  Montague  at 
Charleston.  The  defendants  were  to  deliver  the  deed  and 
abstract  the  next  morning  to  Mr.  Hayes  to  be  sent  to 
Brooks,  and  thereupon  Brooks  and  Montague  went  to  the 
train  and  started  for  Charleston.  Mr.  Hayes  went  to  Hahl's 
office  the  next  morning  after  Brooks  left  and  told  Hahl  he 
came  at  Brooks'  request  to  get  the  abstract,  and  Hahl  raised 
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a  piece  of  paper  off  bis  desk  and  said  he  had  not  yet  finished 
the  deed.  "  It  is  not  completed  yet; "  that  the  abstract  was 
in  Moody's  oflBce.  Hahl  told  Hayesthat  Moody  had  given 
Brooks  an  opinion  on  the  abstract.  Hahl  also  told  Hayes 
that  Brooks  was  to  get  305  acres  clear  and  the  300  with  a 
mortgage  on  it. 

Moody  held  the  title  tothe-land  in  trust  for  Hahl.  Mrs. 
M.  M.  Dawson  was  Hahl's  mother-in-law,  and  there  was 
a  mortgage  on  the  land  for  $2,117,  besides  interest  thereon 
and  the  abstract  showed  it  and  Hahl  knew  it.  Montague 
was  interested  with  Hahl  in  the  proceeds  of  the  trade. 
The  deed  which  was  sent  to  Brooks  was  executed  by  Moody 
as  grantor,  and  acknowledged  before  defendant  Hahl.  In 
the  body  of  the  deed  next  following  the  statement  of  the 
consideration  is  the  following :  *'  The  said  Brooks  also 
agrees  to  assume  the  payment  of  three  certain  promissory 
notes  of  M.  M.  Dawson,  payable  to  J.  C.  League,  aggregat- 
ing twenty-one  hundred  seventeen  dollars  and  fifty  cents, 
dated  November  15th,  1895,  given  in  part  purchase  money 
for  the  above  land,  deed  of  trust  to  secure  said  notes."  It 
is  not  questioned  that  defendants  obtained  the  horses. 

The  foregoing  are  the  facts  as  they  appear  to  be  shown 
by  the  evidence  on  the  part  of  plaintiff.  The  defendants 
offered  no  evidence,  and  at  the  conclusion  of  the  evidence, 
asked  the  court  to  instruct  the  jury  to  find  for  the  defend- 
ant Ilahl,  which  the  court  refused.  The  jury  found  for 
the  plaintiff  in  the  sum  of  $2,352.75.  A  motion  for  new 
trial  was  overruled  and  judgment  entered  for  that  amount 
and  costs.  We  shall  discuss  no  matters  except  those  which 
counsel  for  plaintiffs  in  error  have  seen  fit  to  present  in 
their  brief  and  argument. 

It  is  claimed,  first,  that  the  instruction  to  find  for  the 
defendants  should  have  been  given.  This  was  properly 
refused  for  the  reason  that  there  was  evidence  not  only 
tending  to  show,  but  clearly  showing,  a  cause  of  action  in 
the  plaintiff;  second,  that  the  plaintiff  did  not  rely  on  the 
representations  that  were  made  and  consequently  cannot 
recover.  The  record  shows  that  the  plaintiff  did  so  rely. 
Third,  that  the  plaintiff  cannot  recover  in  such  case  as  this 
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until  he  has  removed  the  incumbrance,  and  counsel  cite 
Home  V.  Walton,  117  111.  135.  That  proposition  is  not  the 
law  and  that  case  does  not  so  state.  Fourth,  that  the  value 
of  the  land  must  be  shown  at  all  events;  that  it  may  be 
much  less  than  the  incumbrance.  Tlie  plaintiflF  undertook 
to  prove  the  value  of  the  land,  the  defendant  objected  and 
the  court  sustained  the  objection.  The  defendant  cannot 
now  complain  on  that  score.  Fifth,  that  "  the  injury  in  this 
case  arose  solely  from  the  carelessness  or  fraud  of  Moody, 
and  if  Brooks  has  any  cause  of  action  it  is  against  him  and 
not  against  Hahl.  The  deed  was  made  by  Moody."  The 
evidence  shows  that  Moody  was  the  mere  instrument  of 
Hahl;  that  Moody  held  the  land  in  trust  for  Hahl;  that 
Hahl  directed  Brooks  to  go  to  Moody;  told  him  that  Moody 
was  a  good  lawyer  and  a  good  reliable  man  and  that  from 
him  he  would  get  the  facts.  What  Moody  said  to  Brooks 
was,  as  matter  of  law,  a  statement  by  Hahl  to  Brooks; 
Moody  was  the  mere  mouthpiece  of  Hahl.  Sixth,  that 
"  Brooks  wants  the  court  to  infer  that  the  deed  was 
changed  after  it  was  delivered  to  him  in  Texas."  The  deed 
was  not  delivered  to  Brooks  at  the  time  of  the  transaction 
in  Hahl's  office.  Hahl  then  wrote  some  paper  which  is 
called  a  deed  and  he  and  Montague  read  it  to  Brooks. 
Brooks  and  Montague  both  say  that  the  paper  which  was 
read  to  Brooks  did  not  contain  the  provision  about  the  Daw- 
*son  mortgage.  The  court  might  well  infer  that  the  paper 
read  to  Brooks  was  either  not  read  correctly  or  was  after- 
wards changed  by  adding  that  clause  or  that  an  entirely 
new  deed  was  written  and  executed  by  Moody  at  Hahl's 
direction.  The  deed  oflfered  in  evidence  is  not  the  deed 
Brooks  bargained  for  and  insisted  upon  at  all  times  and 
Hahl  and  Moody  both  well  knew  that  fact  at  the  time. 
When  Ha3'es  called  on  Hahl  the  next  day  to  get  the  ab- 
stract Hahl  told  him  he  had  not  finished  the  deed. 

We  have  noticed  all  the  points  that  have  been  brought  to 
our  attention  by  counsel.  The  verdict  is  abundantly  sus- 
tained by  the  evidence,  the  judgment  is  just  and  will  hft 
affirmed  and  the  plaintiff  will  be  awarded  his  costs  for  the 
additional  abstract.  AJirmed. 
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George  H.  Rosenbaum,  et  al.,  y.  John  King. 

1.  Contract— /low  nature  of,  determined.  The  question  as  to 
whether  a  particular  instrument  is  a  lease  or  a  conditional  sale  is  a 
question  of  law  to  be  decided  by  tlie  court. 

2.  Conditional  sale— w^a^  is  a.  A  particular  instrument  set  out  in 
the  opinion  held  to  constitute  a  conditional  sale  rather  than  a  lense, 
inasmuch  as  it  appeared  that  its  real  object  was  to  cover  a  sale  in  the 
guise  of  a  lease  and  thus  preserve  a  secret  lien. 

3.  Demand—  when,  essential  to  maintenance  of  replevin.  Where  pos- 
session of  the  thing  sought  to  be  replevied  was  lawfully  obtained,  a 
demand  is  essential  to  the  maintenance  of  the  action. 

Action  of  replevin.  Appeal  from  the  Circuit  Court  of  Tazewell 
County;  the  Hon.  Leslie  D.  Puterbaugh,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term.  1903.  Reversed.  Opinion  filed  June  28, 
1904. 

William  A.  Potts,  for  appellants. 

Cunningham  &  IIoff,  for  appellee. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 

This  is  an  action  in  replevin  commenced  by  appellee, 
King,  before  a  justice  of  the  peace,  And  taken  by  appeal  to 
the  Circuit  Court.  King  recovered  judgment  in  each  court 
and  the  cause  comes  here  by  appeal  by  the  defendants. 

One  Von  Boeckman  acquired  possession  of  a  peanut 
roaster  from  appellee  King,  under  the  following  agreement 
called  "Exhibit  A": 

"This  agreement,  made  and  entered  into  this  eighth  dav 
of  March,  A.  D.  1902,  by  and  between  Willie  Von  Boeck- 
man, party  of  the  first  part,  and  John  King,  party  of  the 
second  part:  Witnesseth,  that  whereas,  party  of' the  first 
part  lias  this  day  leased  of  the  party  of  the  second  part 
one  peanut  roaster  now  being  used  by  said  party  of  the  first 
part  at  his  place  of  business  on  Court  street,  in  said  city 
of  Pekin.  and  agrees  to  pay  as  rent  for  the  same  the  sum 
of  fifty  dollars,  paj^able  in  monthly  installments  of  five 
dollars  each,  the  first  payment  due  and  payable  April  1st, 
11H)2,  at  the  rate  of  five  dollars,  and  continuing  on  the  first 
day  of  every  month  thereafter  until  the  full  sum  of  fitly 
dollars  is  paid. 
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It  is  further  agreed  that  in  case  of  default  in  the  pay- 
ment of  rent  for  said  peanut  roaster,  the  said  party  of  the 
second  part  may  take  possession  of  said  roaster  without  in- 
terference on  the  part  of  said  party  of  the  first  part,  and 
the  amount  or  amounts  so  paid  as  rent  by  said  party  of  the 
first  part  shall  be  retained  by  said  second  party  without 
any  part  of  said  payments  being  returned  to  said  party  of 
the  first  part,  and  without  said  second  party  being  liable 
for  any  damages  on  account  of  the  taking  of  said  machine 
before  the  termination  of  this  lease. 

Witness  our  hands  and  seals  this  eighth  day  of  March, 
A.  D.  1902. 

Willie  Yon  Boeokman.     [seal] 
John  King.  [seal]  " 

Yon  Boeckman  remained  in  the  open  visible  possession  of 
the  roaster  at  his  place  of  business,  and  while  so  in  posses- 
sion sold  and  delivered  the  same  to  Rosenbaum,  who  at 
that  time  had  no  knowledge  of  said  "Exhibit  A."  Shortly 
after  Rosenbaum  bought  the  roaster  he  sold  and  delivered 
it  to  his  CO  defendant,  Johannes,  for  $40.  Johannes  had 
no  notice  or  knowledge  of  "Exhibit  A,''  or  that  appellee 
had  or  claimed  any  right  or  interest  in  the  roaster.  Rosen- 
baum and  Johannes  were  not  partners  nor  in  way  asso- 
ciated or  interested  together  in  business.  At  the  time 
suit  was  commenced  Johannes  was  in  the  possession  of  the 
roaster  at  his  store  in  Pekin,  where  all  the  parties  resided. 

The  most  important  question  in  the  case  is  the  construc- 
tion to  be  put  on  "Exhibit  A,"  whether  it  is  a  lease  or 
conditional  sale.  This  is  purely  a  question  of  law.  Chick- 
ering  v.  Bastress,  130  111.  214;  Graham  v.  Sadlier,  165  111. 
97.  The  plaintiff,  King,  offered  it  in  evidence;  upon  it  he 
bases  his  right  of  recovery.  We  conclude  that  it  is  a  con- 
ditional sale  and  not  a  lease;  that  its  real  object  was  to 
cover  a  sale,  and  under  the.  guise  of  calling  it  a  lease  to 
preserve  a  lien  upon  the  roaster.  Ordinarily  in  written 
leases,  the  lessor  is  the  party  of  the  first  part;  in  this 
he  is  of  the  second  part.  Usually  in  such  instruments 
the  lessor  states  in  some  terms  that  he  leases  or  lets 
the  property  and  for  what  period  of  time,  and  provision  is 
made  for  the  return  of  the  property  at  the  expiration  of  the 
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terra.  This  instrument  provides  that  the  rent  shall  be  the 
lump  sum  of  $50  payable  $5  each  month  "until  the  lump 
sum  of  $50  is  paid."  No  terra  is  fixed  in  the  paper  unless 
we  are  to  infer  that  it  is  ten  months,  because  the  first  party 
is  to  pay  $5  for  ten  consecutive  months.  It  is  provided 
that  in  default  of  payment  of  rent,  King  may  take  posses- 
sion and  retain  what  has  been  paid,  and  not  be  liable  for 
damages  for  taking  possession.  A  lessor  is  entitled  to  re- 
tain the  rent  he  has  received.  Such  a  provision  was  never 
heard  of,  but  is  common  in  conditional  sales. 

The  evidence  shows  the  roaster  was  worth  from  $40  to 
$75.  Interest  of  $50  for  ten  months  on  such  an  invest- 
ment is  more  than  exorbitant;  it  leads  to  the  conclusion 
that  such  interest  or  rent  was  not  intended,  by  the  parties, 
as  such,  but  as  the  price  of  the  property.  In  determining 
the  character  of  such  an  instrument  courts  will  disregard 
mere  form  and  words  and  reach  the  substance.  If  "Ex- 
hibit A"  was  a  conditional  sale,  plaintiff  is  not  entitled  to 
recover. 

In  Bastress  v.  Chickering,  18  App.  208,  it  is  said: 
"  Where  one  party,  by  means  of  contract  but  without  notice 
to  the  world,  suffers  the  real  ownersliipin  chattels  to  be  in 
himself,  and  the  ostensible  ownership  to  be  in  another,  the 
law  will  postpone  the  rights  of  the  former  to  those  of  the 
execution  or  attachment  creditors  of  the  latter,  because,  to 
injure  third  persons  by  giving  a  false  credit  to  such  osten- 
sible owners,  is  the  natural  and  probable  result  of  the 
transaction,'-  and  this  statement  of  the  law  was  affirmed 
by  the  court  in  130  111.  216,  on  appeal  by  Chickering. 

In  Gilbert  v.  National  Cash  Register  Co.,  176  III.  295, 
the  law  is  stated  :  "  Whatever  may  be  the  rule  in  other 
jurisdictions,  it  is  well  settled,  in  this  state  that  the  owner 
of  personal  property  will  not  be  permitted  to  sell  it,  either 
absolutely  or  conditionally,  and  still  continue  in  possession 
of  it.  The  party  in  possession  of  personal  property  is  pre- 
sumed to  be  the  owner  of  it,  possession  being  one  of  the 
strongest  evidence  of  title  to  personal  property.  To  suffer 
without  notice  to  the  world,  the  real  ownership  to  be  in 
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one  person  and  the  ostensible  ownership  to'be  in  another, 
gives  a  false  credit  to  the  latter  and  in  this  way  works  an 
injury  to  third  persons." 

This  judgment  must  be  reversed  upon  another  ground. 
There  is  no  pretense  that  Johannes  did  not  obtain  posses- 
sion of  the  roaster  lawfully ^yet  no  demand  is  shown  to 
have  been  made  upon  him  before  suit  was  commenced. 
Such  demand  was  necessary  to  the  maintenance  of  this  suit. 
O.  &  M.  Ry.  Co.  V.  Noe,  77  111.  514. 

The  third  instruction  given  for  plaintiff  is  in  the  follow- 
ing words : 

"If  the  jury  believe  from  the  evidence,  that  at  the  time 
this  suit  was  commenced,  the  plaintiff  was  lawfully  entitled 
to  the  immediate  possession  of  the  property  described,  and 
that  the  defendants  or  either  of  them,  had  the  same  in  his 
or  their  possession,  and  that  before  the  suit  was  commenced, 
an  I  while  the  plaintiff  was  so  entitled  to  such  possession, 
there  was  a  demand  made  for  the  property  by  the  plaintiff, 
and  a  refusal  to  deliver  the  same  by  the  defendants  or 
either  of  them,  then  the  jury  should  find  for  the  plaintiff, 
upon  the  question  of  wrongful  detention." 

Clearly  this  instruction  was  erroneous. 

The  judgment  is  reversed  without  remanding. 

Reveriecl, 

Findings  of  fact,  to  be  incorporated  in  the  judgment  of 
the  court: 

We  find  that  appellant  Johannes  was  the  honafide  pur- 
chaser of  the  roaster  in  question  and  in  the  actual  posses- 
sion of  the  same  at  the  time  of  the  commencement  of  this 
suit,  and  at  the  time  of  such  purchase  he  had  no  notice  or 
knowledge  of  any  claim  or  interest  therein  of  appellee,  and 
that  api)ellee  has  no  cause  of  action  therefor  against  appel- 
lants, or  either  of  them. 

Mr,  Justice  Pcterbaugh  took  no  part. 
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Era  Mauzey^  et  al«,  minors,  etc.^  v.  James  Edward 
Dazey,  et  ah 

1.  Decree— right  of  minora  to  impeach,  for  fraud.  An  infant  de- 
fendant to  a  bill  hafl  a  right  at  any  time  during  hia  minority,  by  his 
next  friend  or  guardian,  to  file  an  original  bill  to  impeach  a  decree 
either  for  fraud  or  for  error  apparent  upon  the  face  of  the  proceedings; 
he  is  not  bound  to  proceed  by  way  of  rehearing  or  by  bill  of  review. 

2.  Tenant  in  common— rig/i^  of,  to  purchase  outstanding  interest  in 
land.  Where  a  tenant  in  common  purchases  an  outstanding  title  in 
laud  belonging  to  himself  and  othera  holding  as  co-tenants,  such  pur- 
chase will  inure  to  the  benefit  of  all  such  co-tenants. 

Proceeding  to  impeach  decree  for  fraud.  Appeal  from  the  Circuit 
Court  of  Shelby  County;  the  Hon  Truman  E.  Ames,  Judge,  presiding. 
Heard  in  this  court  at  the  November  tei'm,  1003.  Reversed  and  re- 
manded.   Opinion  filed  June  28,  1904. 

GrEORGE  B.  RiioADs,  foF  appellants. 

R.  M.  Pedro  and  E.  A.  Richardson,  for  appellees. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 

This  is  an  original  bill  to  impeach  the  decree  of  distri- 
bution in  a  partition  suit  on  the  ground  of  fraud.  The 
defendant,  Dazey,  who  is  the  defendant  charged  with  the 
fraud,  demurred  generally  to  the  bill;  the  court  sustained 
the  demurrer  and  dismissed  the  bill. 

Thomas  Banks  died  intestate,  seized  of  160  acres  of  land 
in  Shelby  county,  and  leaving  his  widow,  Tabitha  Banks, 
and  his  heirs,  three  adult  daughters  and  the  complainants 
herein,  his  grandchildren,  children  of  a  deceased  daughter. 
The  three  adult  daughters  conveyed  their  interest  in  the 
lands  to  the  defendants,  Dazey  and  Askins.  The  widow, 
Tabitha  Banks,  was  entitled  to  dower  and  homestead  in 
the  premises.  The  original  bill  was  for  assignment  of 
dower  and  homestead  to  the  widow  and  partition  among 
the  remaining  parties,  owners  in  fee.  The  rights  and  inter- 
ests of  the  several  parties  were  properly  ascertained  and 
adjudired,  commissioners  were  appointed  who  reported  the 
lands  not  susceptible  of  division,  the  widow  filed  her  coa- 
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sent  in  writing  to  the  sale  of  her  homestead  and  dower 
interests,  and  decree  of  sale  of  the  entire  premises  was 
entered.  Sale  was  made  by  the  master  on  April  19,  1902, 
and  the  master's  report  thereof  was  filed  April  29,  1902. 
On  June  2  reference  to  the  master  was  made  to  compute 
the  value  of  the  homestead  and  dower  interests  of  the 
widow.  Defendant  Dazey  appeared  before  the  master  and 
his  testimony  was  taken,  and  the  master  on  June  30,  1902, 
reported  the  value  of  the  "Widow's  interests  at  $2,221.38, 
and  thereupon  on  the  same  day  the  court  entered  its  order 
confirming  the  report  and  directing  payment  to  the  widow 
of  said  sum  of  $2,221.38,  and  to  each  of  these  complainants 
$884.38,  and  to  Dazey  and  Askins  each  $3,979.95.  The 
lands  were  sold  by  the  master  to  defendants  Dazey 
and  Askins  for  $13,750.  The  master  paid  to  the  guard- 
ian of  complainants  the  said  sum  directed  to  be  paid 
to  them  and  to  said  Dazey  and  Askins  the  said  sums 
provided  to  be  paid  to  them.  The  bill,  after  stating  at 
length  the  foregoing  matter,  further  avers  that  Dazey  on 
April  26,  1902,  purchased  of  said  Tabitha  her  dower  and 
homestead  rights  in  said  premises  for  the  sum  of  $1,228 
and  took  from  her  receipts  signed  by  her  and  bearing  that 
date  and  running  to  the  master  in  chancery  in  full  of  dis- 
tributive share  for  dower  and  homestead  in  said  cause,  but 
leaving  blank  the  words  and  figures  denoting  the  amount; 
that  the  written  part  of  said  receipts  was  in  the  hand- 
writing of  B.  F.  Wilson,  who  was  the  attorney  of  said 
Tabitha  and  the  guardian  ad  litem  of  said  complainants; 
that  Dazey  concealed  the  fact  of  his  having  bought  the 
widow's  interests  and  that  after  the  termination  of  said 
suit  and  after  the  adjournment  of  the  June  term  of  said 
court  he  presented  said  receipts  to  the  master,  who  filled 
therein  the  blanks  for  the  amount  of  said  widow's  inter- 
ests as  reported  by  him,  and  paid  the  amount  to  Dazey, 
who  still  holds  and  claims  the  same  as  his  profit;  that  com- 
plainants  are  minors  under  the  care  and  protection  of  the 
court  and  knew  nothing  of  the  said  matters  until  after  the 
termination  of  the  said  cause  and  the  adjournment  of  said 
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term  of  court.  The  bill  also  sets  up  certain  irregularities 
in  the  proceedings;  that  no  answer  was  filed  by  the  guardian 
ad  litem  for  Nellie  Mauzey;  that  the  decree  for  partition 
was  made  and  entered  before  any  answer  was  filed  for  Eva 
and  Addie  lifauzey,  and  that  no  notice  was  given  to  these 
minors  or  their  guardian  of  the  taking  of  proof  by  the 
master  concerning  the  value  of  the  widow's  interests,  and 
that  the  same  was  taken  without  their  knowledge,  but  no 
charge  against  Diizey  is  based  thereon. 

The  scope  of  this  bill  is  not  to  set  aside  the  decree  for 
partition,  but  to  readjust  the  decree  for  distribution,  and  if 
such  irregularities  exist  they  more  concern  the  purchasers 
of  the  lands  than  these  complainants.  The  bill  prays  for  a 
modification  of  the  said  decree  fixing  the  amount  of  said 
widow's  interests,  and  that  the  same  may  be  fixed  at  the 
sum  of  $1,228,  the  amount  paid  by  said  Dazey  to  her,  and 
for  distribution  to  them  of  their  one-quarter  of  $993.34;^  the 
difference  between  the  amount  paid  and  the  amount  re- 
ceived by  Dazey  on  account  of  said  dower,  and  for  general 
relief. 

''  The  right  of  an  infant  defendant  to  a  bill,  at  any  time 
during  his  minority,  by  his  next  friend  or  guardian,  to  file 
an  original  bill  to  impeauh  a  decree  against  him,  either  for 
fraud  or  for  error  apparent  on  the  face  of  the  proceedings, 
is  well  established  in  this  court.  He  is  not  bound  to  proceed 
by  way  of  rehearing  or  by  bill  of  review."  Stunz  v.  Stunz, 
131  III.  318.  These  complainants  and  Dazey  and  Asking 
were  tenants  in  common  in  these  premises.  If  one  tenant 
in  common  purchase  an  incumbrance  upon  the  common 
property  or  an  outstanding  title  thereto  it  will  inure  to  the 
equal  benefit  of  all  the  co-tenants  upon  their  paying  their 
pro  rata  shares  of  the  actual  consideration  paid.  Ramberg 
v.  Wahlstrom,  liO  111.  182;  Bracken  v.  Cooper,  80  111.  221; 
Montague  v.  Selb,  106  III.  49,  and  many  other  cases  to  the 
same  effect.  There  is  no  diversity  of  decision  on  this  prop- 
osition. This  doctrine  applies  to  the  purchase  or  release 
of  dower  and  homestead.  Wilton  v.  Tazewell,  86  111.  29. 
Dazey  purchased  the  widow's  interest  of  dower  and  home- 
stead before  it  had  been  set  off,  while  it  was  still  an  incum- 
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brance  on  the  common  property,  a  mere  right  of  action, 
not  assignable,  and  extinguishable  only  by  release  to  the 
owners  of  the  fee  as  he  and  his  co  tenants  then  were.  The, 
amount  found  and  reported  by  the  master  as  the  value 
of  the  widow's  interest  availed  nothing  until  it  was  fixed 
and  determined  by  the  order  of  the  court  approving  his  re- 
port and  directing  its  payment.  He  concealed  from  com- 
plainants his  transaction  with  the  widow;  he  bought  for 
$1,228;  he  was  bound  to  disclose  the  fact;  he  fraudulently 
concealed  it  for  the  purpose  of  taking  from  these  infant 
complainants  a  portion  of  their  estate.  A  court  of  equity 
will  not  tolerate  such  a  transaction.  The  bill,  though  not 
couched  in  precise  terms,  is  sufficient;  the  demurrer  should 
have  been  overruled. 

The  decree  is  reversed  and  the  cause  remanded  with  direc- 
tions to  overrule  the  demurrer  and  further  proceed  in  con- 
formity with  the  views  herein  expressed. 

Reversed  and  remanded. 


The  Culver  Construction    Company  t.  Ernest  P. 
McCormack,  by  next  friend, 

1.  Ordinary  Ck^^^wliat  failure  to  exercise.  Where-  the  danger  to 
the  plaintifif  was  visible  and  such  that  no  warning  was  needed  to  call  it 
to  his  attention,  and  where  in  placing  himself  in  the  position  in  which 
he  did  prior  to  his  injury  he  violated  the  plainest  laws  of  nature,  laws 
learned  in  childhood,  he  is  guilty  of  contributory  negligence. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  James  A.  OREiaHTON,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1903.  ^  Reversed. 
Opinion  filed  June  28,  1904. 

Brown,  Whekler,  Brown  &  Hay  and  W.  M.  Provinb, 
for  appellant. 

Shutt  &  Graham,  for  appellee. 

Mr.  Justice  Gkst  delivered  the  opinion  of  the  court. 
This  is  an  action  on  the  case  by  appellee  McCormack  for 
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personal  injuries  received  by  him  while  in  the  employment 
of  appellant.  On  June  9,  1902,  McOorniack  and  one  Ed. 
Patrick  were  engaged  in  removing  large  stones  from  a  flat  car. 
In  unloading  the  stones  an  electric  crane  was  used.  The 
stones  had  holes  in  each  end  and  grab-hooks  were  attached 
to  a  chain  which  was  carried  by  the  crane;  the  hooks  were 
put  into  the  holes  in  the  stone,  the  stone  lifted  from  the 
flat  car,  and  carried  to  the  place  where  it  was  to  be  de- 
posited on  the  ground  or  piled  on  top  of  others.  The  busi- 
ness of  McCormack  and  Patrick  was  to  put  the  grab-hooks 
in  the  holes,  and  when  the  stone  was  brought  to  the  proper 
place  put  thin  strips  of  wood  under  and  near  each  end,  on 
which  the  stone  should  rest,  McCormack  placing  a  strip  at 
the  east  end  and  Patrick  at  the  west  end,  and  then,  upon  a 
signal  given  by  Patrick,  the  stone  was  lowered  to  its  place 
by  the  operator  of  the  crane.  At  the  time  of  the  injury, 
a  stone  about  nine  feet  long,  three  feet  wide  and  fourteen 
inches  thick  had  been  carried  by  the  crane  and  hung  over 
the  place  of  deposit  and  about  a  foot  above  a  stone  that 
had  been  already  deposited.  Patrick  put  his  strip  of  wood 
in  place  near  the  west  end  of  the  stone,  McCormack  placed 
his  left  hand  on  top  of  the  stone  which  lay  under  the  over- 
hanging stone,  stooped  down  to  see  just  where  to  place  his 
strip,  when  the  stone  fell  and  crushed  his  hand  so  badlv 
that  amputation  became  necessary.  Plaintiff  was  between 
twenty  and  twenty-one  years  of  age  at  the  time  of  the  ac- 
cident. 

Divers  questions  are  prasented  and  argued  by  counsel, 
but  in  the  view  we  are  compelled  to  take  of  this  case  it  is 
unnecessary  to  notice  more  than  one.  Was  the  plaintifif  in 
the  exercise  of  due  care  for  his  own  safety?  The  theory 
of  plaintiff  is  that  the  stone  broke  by  Its  own  weight  while 
hanging  in  the  air,  by  reason  of  its  being  seamed,  rotten 
and  weak;  defendant's  theory  Is  that  the  stone  fell  because 
the  hook  which  McCormack  put  in  the  hole  came  out,  and 
that  it  came  out  because  McCormack  did  not  put  it  in  the 
hole  properly,  and  that  the  stone  broke  by  its  impact  with 
the  one  underneath.     In  our  judgment  it  makes  no  differ- 


Digitized  by 


Google 


Third  District— A.  D.  1904.  657 

Culver  Construction  Co.  ▼.  McConnack. 

enoe  which  of  these  theories  may  be  the  correct  one.  The 
proper  performance  of  the  work  which  the  plaintiif  had  to 
do,  did  not  require  him  to  place  bis  hand  where  he  put  it, 
nor  to  place  it  upon  the  under  stone  at  all;  that  place  was 
manifestly  a  place  of  danger.  It  is  undoubtedly  true,  as 
he  states  on  his  cross-examination,  ^^  I  never  thought  about 
it,  at  all,"  He  would  not  have  put  his  head  between  those 
stones  for  any  possible  purpose  connected  with  his  work; 
the  danger  would  have  occurred  to  him  instantly;  but 
thoughtlessly,  unnecessarily  and,  as  the  law  says,  negli- 
gently, he  placed  his  hand  there.  He  put  his  hand  on  the 
upper  face  of  the  stone  to  steady  himself  while  stooping 
down  to  see  where  to  place^  the  strip.  The  fact  was,  as 
he  says,  that  he  put  both  hands  on  the  under  stone  but 
jerked  his  right  hand  out  in  time  to  save  it.  The  danger 
was  visible,  patent;  no  information,  instruction  or  warning 
was  needed  to  call  it  to  his  attention.  The  plainest  laws 
of  nature,  laws  which  are  learned  in  childhood,  declared 
the  danger  and  gave  the  warning.  Manifestly  it  would 
be  dangerous,  it  .would  be  gross  carelessness,  for  a  man  to 
stand  unnecessarily  under  a  heavy  stone  suspended  in  the 
air  from  a  crane.  For  plaintiff  unnecessarily  to  put  his 
hand  under  this  s^one  was  as  obviously  dangerous  to  his 
hand  as  in  the  case  supposed  it  would  be  to  his  life,  and  in 
either  case  it  would  be  negligence.  But  for  that  negligence 
the  injury  to  him  would  not  have  occurred.  It  is  not 
claimed  nor  is  there  any  ground  for  claiming  that  defendant 
was  guilty  of  gross,  wilful,  wanton  negligence.  In  such 
case  there  can  be  no  recovery. 
The  judgment  will  be  simply  reversed. 

Reversed  without  remanding. 

Finding  of  facts,  to  be  incorporated  in  the  judgment  of 
the  court : 

We  find  that  appellee  failed  to  use  ordinary  care  and 
caution  for  his  own  safety;  was  guilty  of  negligence,  in 
consequence  of  which  he  received  the  injury  of  which  he 
complains. 

TobCXIYa 
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A.  M.  Earel  t.  Elizabeth  Kickhofel. 

1.  REVEBSAV^when,  will  not  be  awarded.  Where  no  subetantial 
error  has  been  committed  in  the  trial  of  a  cause,  a  reversal  will  not  be 
awarded. 

Proceeding  commenced  before  justice' of  the  peace.  Appeal  from  the 
Circuit  Ck)urt  of  Adams  County;  the  Hon.  J.  C.  Broady,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1903.  Affirmed. 
Opinion  filed  June  28,  1904. 

Joseph  A.  and  Arthur  R.  Roy,  for  appellant. 

J.  I.  Foreman  and  Ivins  &  Lancaster,  for  appellee. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  appellee,  Mrs.  Kickhofel, 
before  a  justice  of  the  peace  and  judgment  was  rendered  in 
that  court  for  plaintiff  for  $39.47.  Appellant  appealed  to 
the  Circuit  Court  and  upon  trial  by  jury  a  verdict  for 
plaintiflf  was  given  and  judgment  rendered  thereon  for  the 
sum  of  $40.85,  and  defendant  brings  the  case  here  by  appeal. 

The  defendant  claimed  that  his  connection  with  the  mat- 
ters of  account  which  constitute  the  plaintiff's  claim  was 
simply  as  agent  for  a  Mrs.  Weihl,  and  that  plaintiflf  was  so 
informed  and  so  knew  when  she  was  employed;  he  also 
claims  that  he  as  such  agent  had  fully  paid  the  plaintiff. 

It  is  insisted  that  erroneous  rulings  were  made  by  the 
court  on  the  trial  in  admitting  and  rejecting  proof  and  that 
erroneous  instructions  were  given  for  plaintiff  and  proper 
instructions  offered  by  the  defendant  were  refused. 

Notwithstanding  the  smallness  of  the  sum  in  contro- 
versy, we  have  carefully  read  the  abstract  and  arguments 
and  given  the  case  full  consideration.  No  good  purpose 
would  be  subserved  by  extended  discussion  of  the  matters 
urged  by  counsel  for  appellant.  No  substantial  error,  no 
error  that  worked  prejudice  to  the  appellant,  was  commit- 
ted by  the  trial  court.  We  would  not  be  justified  in 
remanding  this  cause  for  a  third  trial. 

The  judgment  will  be  affirmed. 

Affirmed. 
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C,  C,  C.  &  St  L,  Ry.  Co.  v.  Propst  Lumber  Co. 


The  Cleyeland,  Cincinnati,  Chicago  &  8t*  Lonis  Railway 
Company  y.  The  Propst  Lumber  Company. 

1.  Tkoveb— u?/i€n,  does  not  lie  against  carrier.  Trover  does  not  lie 
against  a  common  carrier  where  it  appears  that  it  received  the  property 
in  question  in  its  capacity  as  carrier;  that  it  conveyed  the  same  to  the 
place  at  which  it  was  consigned  to  the  plaintiff;  placed  it  upon  a  side- 
track where  it  could  be  conveniently  unloaded  by  the  plaintiff  and  gave 
the  plaintiff  notice  thereof;  and  also  where  it  appeared  that  such  carrier 
notified  the  plaintiff  that  under  its  rule  the  plaintiff  must  unload  the 
same  within  forty-eight  houra  after  such  notice,  and  that  in  default  of  its 
80  unloading  the  same,  the  plaintiff  would  be  charged  $1  per  day  after  the 
lapse  of  the  said  fort3'-eight  hours  for  the  use  of  such  car;  and  where  it 
likewise  appeared  that  such  charge  was  reasonable,  and  that  the  plaint- 
iff refused  to  remove  such  merchandise  within  such  time  and  to  pay 
such  charge;  and  where  it  further  appeared  that  such  carrier  did  not 
have  sufficient  and  suitable  warehouse  room  at  such  point  where  it 
might  safely  keep  such  merchandise. 

Action  of  trover.  Appeal  from  the  Circuit  Court  of  Edgar  County; 
the  Hon.  H.  Van  Sellar,  Judge,  presiding.  Heard  in  this  couot  at  the 
May  term,  1903.     Reversed  and  remanded.    Opinion  filed  June  28, 1904. 

George  V.  MoNulty,  C.  S.  Conger  and  K.  L.  McKinley, 
for  appellant. 

DuNDAs  &  O'Hair,  for  appellee. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 

This  is  an  action  in  trover  by  appellee  against  appellant. 
The  defendant  filed  a  special  plea  setting  up  that  it  received 
the  carload  of  lumber  in  controversy  on  one  of  its  cars  at 
Paris,  in  said  county,  consigned  to  appellee,  placed  the 
same  on  a  side-track  at  that  station  where  it  could  be  con- 
veniently unloaded  by  appellee,  and  gave  notice  thereof  to 
appellee  and  also  notified  appellee  that  under  the  rule  of 
appellant,  appellee  must  unload  the  lumber  from  the  car 
within  forty-eight  hours  after  such  notice,  and  that  appel- 
lant would  charge  one  dollar  per  day  or  fractional  part  of 
a  day  after  the  lapse  of  said  forty-eight  hours  for  the  use 
of  the  car.  Appellant  further  averred  that  the  charge  was 
reasonable,  and  that  appellee  refused  to  remove  the  lumber 
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within  the  forty-eight  hours  after  such  notice,  and  appel- 
lant thereupon  demanded  one  dollar  for  the  use  of  the  said 
car  for  the  day  next  after  the  expiration  of  the  forty-eight 
hours,  which  appellee  refused  to  pay;  that  appellant  did 
not  have  at  Paris  sufficient  and  suitable  warehouse  room  in 
which  to  place  said  carload  of  lumber,  and  in  order  to  keep 
the  same  safely,  it  had  said  lumber  carefully  kept  and  pre- 
served in  the  car  where  the  same  now  is  in  good  condition, 
and  is,  and  always  has  been,  subject  to  delivery  to  plaintiff 
when  he  shall  demand  the  same  and  pay  the  said  sum  of 
one  dollar.  To  this  plea  the  appellee  demurred  and  the 
court  sustained  the  demurrer. 

Defendant  abided  by  its  demurrer,  and  the  court  entered 
judgment  by  default  and  assessed  plaintiff's  damages.  The 
plea  is  good. 

The  demurrer  should  have  been  overruled^  Schumacher 
V.  The  Chicago  and  Northwestern  Railway  Company,  207 
111.  199. 

The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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ABATEMENT. 
Limited  appearance— effect  of,  with  respect  to  jurisdiction,    p.  523. 

ACTIONS  AND  DEFENSES. 

Assignment— when  garnishee  cannot  rely  upon.    p.  178. 

Attachment  bond— effect  upon,  of  other  attachment  proceedings,  in- 
volving same  property,    p.  473. 

what  cannot  be  inquired  into,  in  action  upon.    p.  478. 

Claim  against  deceased^ s  estate — requirements  of.    p.  589. 

when  Statute  of  Limitation  does  not  apply  to.    p.  589. 

Contempt — what  essential  to  infliction  of  punishment  for  criminal, 
p.  823. 

Contribution—when  equity  will  not  decree,    p.  681. 

Damage— \iTOot  of,  in  action  of  debt  upon  replevin  bond.    p.  18. 

Death  caused  by  wrongful  acf— who  entitled  to  recover  for.    p.  847. 

Decree  in  chancery— when^  does  not  bar  legal  action,    p.  14. 

De/yiaTid— when,  essential  to  maintenance  of  replevin,    p.  648. 

Duress— whsX  constitutes.  ^  p.  242. 

Food  «fMjr«— liabilities  of  dealers  in,  for  injuries  resulting  from  use  of. 
p.  258. 

Foreclosure  suit— what  good  defense  to.    p.  450. 

Fraud  and  deceit— when  action  for,  may  be  instituted,    p.  644. 

Insurance  companies— when^  jointly  liable,     p.  401. 

Joint  liability— what  evidence  competent  under  plea  of.    p.  277. 

Judgment — when,  bar  to  second  action,    p.  141. 

IjOss  of  C7*edi7— what  evidence  competent  of.    p.  318. 

Notice  of  claim — when  there  is  waiver  of.    p.  545. 

Partner's  liability— extent  of,  after  death,    p.  505. 

Release— what  fraud  will  vitiate,    p.  623. 

Replication— form  of,  where  fraud  in  obtaining  release  is  averred, 
p.  623. 

Rescission  of  contract— when,  not  essential  to  maintenance  of  action  of 
tort     p.  242. 

Rule  of  Board  of  Trade— when  enforcement  of,  will  not  be  prevented, 
p.  295. 

Separate  mainfcnt/nce— proof  essential  to  establish  right  to.    p.  604. 

Stockholder's  liability—  when,  cannot  be  enforced  against  legatee,    p.  423. 

when,  may  be  enforced  against  distributees  of  estate,    p.  422. 

when,  may  be  enforced  against  executor,    p.  422. 

3br^— ignorance  of  law  does  not  excuse,    p.  243. 
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7br<-/easor«— plaintifTs  right  to  elect  as  between,    p.  631. 
Trover — when,  does  not  lie.    p.  512. 

when,  does  not  lie  against  carrier,    p.  659. 

when,  lies.     pp.  513.  578. 

Unconstitutional  law-^no  defense  to  criminal  charge,    p.  76. 

ADMINISTRATION  OF  ESTATES. 

Advancement— presumption  as  to.    p.  586. 

Claim  against  deceased's  estate — requirements  of.    p.  589. 

when  Statute  of  Limitation  does  not  apply  to.    p.  589. 

Equity — jurisdiction   of,  to   enlarge   terms   of  trust  created   by  wilL 

p.  235. 
Execvtor— when  duty  of  court  to  grant  letters  to.    p.  812. 
Executors  and  admiiiistrators—Wability  of,  for  torts  of  agents,    p.  528. 
Judgment  order— proper  form  of,  upon  allowance  of  claim  in  court  of 

probate,     p.  505, 
Partner's  liability --extent  of,  after  death,    p.  505. 
Stockholder's   liability — when,    cannot   be   enforced  against  legatee. 

p.  422. 

when,  may  be  enforced  against  distributees  of  estate,    p.  423. 

when,  may  be  enforced  against  executor,    p.  422. 

7rii«^ce»~power  of,  to  make  99-year  lease,    p.  284. 

Will — what  does  not  constitute,    p.  612. 

when,  will  not  be  set  aside  for  incompetency  of  attesting  witness. 

p.  612. 
who  competent  as  witness  to.    p.  612. 

ADVANCEMENTS. 
Presumption  as  to,    p.  526. 

AFFIDAVITS. 
Counter  affidavits—when  use  of,  cannot  be  objected  to.    p.  413. 

AGENCY. 

Estoppel  to  deny—when,  arises,     p.  578. 

Executors  and  administrators— liahiiity  of,  for  torts  of  agents,    p.  523. 

AGENCY  COUPLED  WITH  INTEREST. 
Pouter  of  attorney—when  revocation  of,  will  be  enjoined,    p.  203. 

AMENDMENTS  AND  JEOFAILS. 

C/iawrery— amendments  in.    p.  329. 

Sworn  bill— necessity  of  verifying  amendments  to.    p.  829. 

ANTI-TRUST  ACT. 

Co773ora<ion— how,  should  be  prosecuted  for  violating  act    p.  76. 
•  Trust  "—definition  of.    p.  77. 
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Unconstitutional— whsit  portion  of  act  is.    p.  76. 

Violation — what  need  not  be  alleged  or  proved  to  establish,    p.  76. 

APPEALS  AND  ERRORS. 

Abstract— right  to  affirm  for  insufficient    p.  644. 

Additionai  conn^— when  refusal  of  leave  to  file,  cannot  be  urged  as 

error,    p.  280. 
Afflrmance— when,  results  by  operation  of  law.    p.  141. 
ArgumentH  of  counsel— vrhsX  improper  by  way  of.     p.  351. 
Assignment  of  errors— wh&t  cannot  be  reached  by.     p.  21. 

when,  cannot  be  based  upon  ruling  of  court    p.  531. 

when,  deemed  waived,    p.  188. 

when,  does  not  lie.     p.  644. 

when,  sufficient  to  authorize  review  of  size  of  verdict,    p.  9. 

when,  will  not  be  considered,    p.  85. 

Bill  of  exceptions— when,  essential,     p.  448. 

Continuance — when  overniling  motion  for,  cannot  be  assigned  as  error. 

p.  544. 
Cross-errors — what  questions  cannot  be  raised  in  absence  of.    p.  242. 

when,  essential,    p.  278. 

^ojcep^ion— what  sufficient,  to  overruling  of  motion  for  new  trial. 

p.  217. 
Finding  of  cowH— when,  cannot  be  reviewed  upon  appeal,    p.  448. 

when,  will  not  be  disturbed,    p.  542. 

Form  of  jxuignient — when  technical  errors  in,  will  not  reverse,    p.  411. 
Judflrmenf— when,  not  reviewed  upon  appeal,    p.  29. 

when,  not  reviewed  upon  the  facts,    p.  29. 

when,  reversed  as  to  all  defendants,  though  erroneous  as  to  but 

one.    p.  35. 
Judgment  by  confession— when  errors  in,  will  not  be  reviewed,    p.  411. 
Motion  for  new  trial — when  overruling,  not  subject  to  review,     p.  29. 
New  promise— when  admission  of  evidence  of,  cannot  be  assigned  as 

error,     p.  509. 
Questions  of  law— when,  do  not  arise  upon  appeal,    p.  448. 
Record  proper— when,  prevails  over  bill  of  exceptions,    p.  80. 
Reversal— when,  will  not  be  awarded,    p.  658. 
Rules  of  trial  court— when,  not  considered  upon  appeal,    p.  181, 
Rulings  upon  evidence— when,  not  open  to  review,    p.  29. 
V&rdict— when  irregularity  in,  will  not  reverse,    p.  472. 

who  cannot  complain  of  amount  of.    p.  427. 

Verdicts— when,  not  excessive,    pp.  9,  846,  855. 

Written  motion  for  new  trial— when,  operates   as  waiver  of  error. 

p.  860. 

APPEARANCES. 

Limited  appearance— eSect  of,  with  respect  to  jurisdiction,    p.  523, 

APPELLATE  COURT. 
Res  adjudicata— how  far  judgment  of  Appellate  Court  is.    p.  40. 
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Ahatrcuft— tight  to  affirm  for  insufficient,    p.  644. 

Additional  count — when  refusal  of  leave  to  file,  cannot  be  urged  as 

error,    p.  280. 
AJBHrmance-^when,  results  by  operation  of  law.    p.  141 . 
ArgttmentH  of  cotin«eZ— what  improper  by  way  of.    p.  351. 
Assignment  of  erro»*«— what  cannot  be  reached  by.    p.  31. 

when,  cannot  be  based  upon  ruling  of  court,    p.  581. 

when,  deemed  waived,    p.  188. 

when,  does  not  lie.    p.  644. 

when,  sufficient  to  authorize  review  of  size  of  verdict    p.  9. 

when,  will  not  be  considered,    p.  35. 

BiU  of  exceptions—when,  essential,    p.  448. 

Continuance—- when  overruling  motion  for,  cannot  be  assigned  as  error. 

p.  544. 
Cross-errors— whst  questions  cannot  be  raised  in  absence  of.    p.  242. 

when,  essential,    p.  278. 

Exception— whsit  sufficient,   to  overruling  of  motion  for  new  trial. 

p.  217. 
Finding  of  court — when,  cannot  be  reviewed  upon  appeal,    p.  448. 

when,  will  not  be  disturbed,    p.  542. 

Form  of  judgment— when  technical  errors  in,  will  not  reverse,    p.  411 . 
Judgment — when,  not  reviewed  upon  appeal,    p.  29. 

when,  not  reviewed  upon  the  facts,    p.  29. 

when,  reversed  as  to  all  defendants,  though  erroneous  as  to  but 

one.     p.  85. 
Judgment  by  confession — when  errors  in,  will  not  be  reviewed,    p.  411. 
Motion  for  new  trial — when  overruling,  not  subject  to  review,    p.  29. 
New  projnise— when  admission  of  evidence  of,  cannot  be  assigned  as 

error,    p.  509. 
Questions  of  lau>— when,  do  not  rise  upon  appeal,    p.  448. 
Record  proper— when,  prevails  over  bill  of  exceptions,    p.  80. 
Reversal— when,  will  not  l»e  awarded,    p.  658. 
Rxdes  of  trial  cour<— when,  not  considered  upon  appeal,    p.  131. 
Rulings  upon  evidence — when,  not  open  to  review,    p.  29. 
Verdict— when  irreRularity  in,  will  not  reverse,    p.  472. 

who  cannot  complain  of  amount  of.    p.  427. 

Verdicts — when,  not  excessive,    pp.  9,  846,  355. 

Written  motion  for  new  trial  —  when,  operates  as  waiver  of  error. 

p.  860. 

ARGUMENTS  OF  COUNSEL. 
When  improper,    p.  851. 

ASSIGNMENTS. 
Qamishee—when^  canno^  rely  upon  assignment    p.  178. 

ASSIGNMENTS  OF  ERRORS. 
Cow«idere(i— when  assignment  of  ervov  will  not  be.     p.  85. 
Continuance— when  overruling  motion  for,  cannot  be  assigned  as  error, 
p.  544. 
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Cross-errors — what  questions  cannot  be  raised  in  absence  of.    p.  242. 

when,  essential,     p.  278. 

Ruling  of  oour^— when  assignment  of  error  cannot  be  based  upon. 

p.  531. 
Scope  covered  by.    p.  21. 
Ferdtc^— when  assignment  of  error  sufficient  to  authorize  review  of  size 

of.    p.  9. 
Waiver  of.    p.  188. 

ASSOCIATED  PRESS. 
Obligations  of.    p.  241. 

ATTACHMENTS. 

Assignment — when  garnishee  cannot  rely  upon.    p.  178. 
Attachment  {)ond— effect  upon,  ot  other  attachment  proceedings  in- 
volving same  property,    p.  472. 
^what  cannot  be  inquired  into,  in  action  upon.    p.  472. 

ATTORNEY  AND  CLIENT. 

Champertous—vfh&i  contract  is.    p.  488. 
when  contract  is  not.    p.  556. 

BANKRUPTCY. 

Discharge  in  bankruptcy— vfhen  claim  is  released  by.    p.  509. 
A>u7promi«e— when  admission  of  evidence  of,  cannot  be  assigned  as 
error,    p.  509. 

BILLS  AND  NOTES. 

Failure  of  consideration—what  proof  competent  upon  plea  of.    p.  1. 
Partnership  no^e— when  one  partner  not  liable   upon,  to   endorsee. 

p.  277. 
Want  of  consideration— wh&t  proof  competent  upon  plea  of.    p.  1. 

BILLS  OF  EXCEPTIONS, 

All  the  evidence— whea  bill  of  exceptions  need  not  state  that  it  contains. 

p.  217. 
£!a%*ep^um— what  sufficient,  to  overruling  of   motion  for  new  trial. 

p.  217. 
Judgment— wheut  not  reviewed  upon  the  facts,    p.  29. 
Record  proper— when,  prevails  over  bill  of  exceptions,    p.  80. 
When  essential,    p.  448. 

BILLS  OF  EXCHANGE. 
Failure  of  contdderation — what  proof  competent  upon  plea  of.    p.  1. 
Partnership  note— when  one  partner   not   liable  upon,   to  endorsee. 

p.  277. 
Want  of  consideration— what  proof  competent  upon  plea  of,    p.  1* 

BILLS  OF  PARTICULARS. 
Refused -when,  proper,    p.  41. 
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BILLS  of  review, 

Decree—Tight  of  minors  to  impeach,  for  fraud,    p.  652. 
Lapse  pf  time— when  bill  of  review  is  barred  by.    p.  163. 
Newly  discovered  evidence— what,  essential  to  sustain  bill  of  review, 
p.  162. 

BOARD  OF  TRADE. 

Bule  of  Board  of  2Vade— when  enforcement  of,  will  not  be  prevented, 
p.  295. 

BONDS. 

Attachment  bond— effect  upon,  of  other  attachment  proceedings,  in- 
volving same  property,    p.  472. 
what  cannot  be  inquired  into,  in  action  upon.    p.  472* 

BUILDING  AND  LOAN  ASSOCIATIONS. 
See  Homestead  Loan  Associations. 

CHAMPERTY. 

Contract— when,  champertous.    p.  488. 
when,  not  tainted  with.    p.  556. 

CHANCERY. 

^?«endments— power  to  permit,    p.  829. 

Answer— when  allegations  of,  taken  as  true.     p.  145. 

when  withdrawal  of,  proper,    p.  161. 

Bill  of  particulars— when  not  error  to  refuse,    p.  41. 

Bill  of  revieto—whsit  newly  discovered  evidence  essential  to  sustain, 
p.  162. 

when,  barred  by  lapse  of  time.    p.  162. 

Chattel  mortgage— when,  should  be  foreclosed,    p.  178. 

Contempt— when,  civiL    p.  323. 

when,  criminal,    p.  823. 

Contempt  proceedings — what  not  defense  to.    p.  41. 

when,  deemed  civil  in  nature,    p.  41. 

when  evidence  upon  one  hearing  for,  may  be  heard  upon  a  like 

subsequent  hearing,    p.  41. 

when  sworn  denial  of  charges  made  in,  does  not  entitle  respond- 
ents to  discharge,    p.  41. 

who  may  be  reached  by.    p.  41, 

Contribution — when  equity  will  not  decree,    p.  681. 

Conveyance— when,  will  be  set  aside  at  the  instance  of  a  creditor  of  the 
grantor,    p.  869. 

D(?cree— right  of  minors  to  impeach,  for  fraud,    p.  652. 

when,  not  regarded  as  rendered,     p.  493, 

Decree  in  chancery— when,  does  not  bar  legal  action,    p.  14. 

Demurrer— right  to  file,  notwithstanding  rule  to  answer,    p.  163. 

Dismissal— C0Tnp\&inQ.nV8  right  of.    p.  493. 
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Dismissal  for  want  of  eqwi^y— when,  erroneous,  upon  dissolving  a  pre- 
liminary injunction,    p.  131. 

Foreclosure  suit — what  good  defense  to,    p.  450, 

Foreign  decree*— effect  of,  with  respect  to  real  property  in  this  state, 
p.  635. 

/feartng— when  time  of,  waived,    p.  181. 

i/i/unc^ton— when,  lies  to  prevent  trespass,    p.  628. 

when,  li.es  to  restrain  interference  with  steam  connection  and  sup- 
ply,   p.  435. 

when,  lies  to  restrain  municipality  from  entering  into  contract, 

etc.     p.  283. 

Intimidation— v/hsLt  deemed,  in  violation  of  strike  injunctional  order, 
p.  41. 

Irreparable  injuria — when,  established,    p.  829. 

Lis  pendens — when  chancery  proceeding  becomes,    p.  635. 

Power  of  attorney— when  revocation  of,  will  be  enjoined,    p.  202. 

Prayer  for  general  re/ie/— what  may  be  granted  under,    p.  131. 

Public  nuisance — when  injunction  does  not  lie  at  suit  of  property  owner 
to  compel  abatement  of.     p.  222. 

Punw/iwienf— what  essential  to  infliction  of,  for  criminal  contempt, 
p.  323. 

i?e/ea«e— remedy  where,  is  executed  by  mistake,    p.  622. 

Sheriff*s  «a/e— when  equity  has  jurisdiction  to  set  aside,     p.  141. 

Specific  performance — when,  will  not  be  awarded,    p.  508. 

Statute  of  Limitations — when,  may  be  availed  of  in  equity,     p.  162, 

Sivorn  bill — necessity  of  verifying  amendments  to.    p.  829, 

Threatened  violation—when  bill  alleges,    p.  829. 

7*ruitf— jurisdiction  of  equity  to  enlarge  terms  of.    p.  235. 

CHANGE  OF  VENUE. 
See  Venue. 

CHATTEL  MORTGAGEa 

Conditional  «aZe— what  is  a.    p.  648. 

i^orec/o«M re— when,  should  be  instituted,    p.  178. 

Third  persons—when  chattel  mortgage  invalid  as  against,    p.  17. 

CITIES,  VILLAGES  AND  TOWNS. 

Civil  Service* Act— power  of  city  to  abolish  offices,    p.  145. 

right  to  discharge  employee  under,  without  hearing,    p.  145. 

Ciml  service  employee— when ^  may  be  discharged,     p.  168. 

Express  grants— how,  cannot  be  enlarged,    p.  377, 

Injunction— when,   lies  to  restrain  municipality  from  entering   into 

contract,  etc.    p.  283. 
Ordinance— must  be  reasonable,    p.  877, 

must  be  uniform  in  operation,    p,  877. 

no  presumptions  aid.     p.  877. 

what  considered  in  determining  validity  of.    p.  377. 
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Ordinance— what  eesential  to  interference  with  enjoyment  of    private 

property  by.    p.  877. 

when,  invalid  in  requiring  frontage  consents,    p.  377. 

when  invalid  provision  of,  renders  entire  ordinance  void.    p.  377. 

when  particular,  relating  to    signs  and  bill-boards,  is  invalid. 

p.  877. 
Police  po«?cr— purpose  of.    p.  377. 
what  essential  to  ordinance  enacted  pursuant  to.    p.  377. 

CIVIL  SERVICE  ACT. 

Abolition  of  offices— power  of  city  with  respect  to.  p.  145. 
CivU  service  employee — when,  may  be  discharged,  p^  168. 
Diacharge  employee— right  of  city  to.    p.  145. 

COMITY. 

Contract—law  determinative  of  validity  and  construction  of.    p.  556. 
Foreign  decrees— eSect  of,  with  respect  to  real  property  in  this  state, 
p.  635. 

COMMON   CARRIERS, 
See  Railroads. 

COMMON-LAW. 

Con«pirac2^~common-law  with  respect  to,  not  abolished  in  this  state. 

p.  76. 
In  force— how  far,  in  Illinois,    p.  77, 
Statute— when  common-law  not  superseded  by.    p.  77. 

CONFESSION— JUDGMENTS  BY. 

Counter  affidavits— when  use  of,  cannot  be  objected  to.    p.  413. 
Judgment  by  confession— when  errors  in,  will  not  be  reviewed,     p.  411. 
Judgment  to  stand  as  security— when  not  error  to  refuse  to  permit. 

p.  1. 
Motion  to  t;aoaf6— what  essehtial  to  allowance  of.    p.  41 1. 

CONSIDERATION. 
Failure  of  consideration— wheX  proof  competent  upon  plea  of.    p.  1, 
Want  of  consideraiion— what  proof  competent  upon  plea  of.    p.  1. 

CONSPIRACY. 
Common-law  toith  respect  to— not  abolished  in  Illinois,    p.  76. 
Conspirators— ioint  responsibility  of.    pp.  42,  76. 
How  established,    p.  76. 
Indictment— what,  need  not  set  forth,    p.  76. 

when,  sufficient,    p.  76. 

when,  sufficiently  charges  intent,    p.  76. 

OJTense— when,  complete,    p.  76. 

Proof  of,    p.  41. 

iS^riA:ers— when,  guilty  of.    p.  41. 
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CONSTITUTIONAL  LAW. 

Anti;-Trust  Act — provision  of,  unconstitutional,    p.  76. 

Foreign  decrees— credit  to  be  given  to.    p.  635. 

OrdtnaTtce— what  essential  to  interference  with  enjoyment  of  private 

property  by.    p.  877. 
—  when  particular,  relating   to  signs  and   bill-boards,  is   invalid. 

p.  877. 
Police  poiocr— purpose  of.    p.  877. 
what  essential  to  ordinance  enacted  pursuant  to.    p.  877. 

CONSTRUCTION. 

Common-latD—when,  not  superseded  by  statute,    p.  77. 
Eepeala  by  implication— Tulea  with  respect  to.    p.  77. 

CONTEMPTS. 

Bill  of  particulara—when  not  error  to  refuse,    p.  41. 

Civil — when  contempt  is.    p.  823. 

Contempt  proceedings— whskt  not  defense  to.    p.  41. 

when,  deemed  civil  in  nature,    p.  41. 

when  evidence  upon  one  hearing  for,  may  be  heard  upon  a  like 

subsequent  hearing,     p.  41. 

when  sworn  denial  of  charges  made  in,  does  not  entitle  respond- 
ents to  discharge,    p.  41. 

who  may  be  reached  by.    p.  41. 

Criminal— when  contempt  is.    p.  828. 

Intimidation— wh&t  deemed,  in  violation  of  strike  injunctional  order, 
p.  41. 

Punishment'-what  essential  to  infliction  of,  for  criminal  contempt, 
p.  828. 

CONTINUANCES. 

Jfcfotton /or  conhnuanoe— when   overruling  of ,  cannot   be  assigned  as 
error,    p.  644. 

CONTRACTa 

Associated  Press— natare  of  obligations  of.    p.  241. 
Benefit  certificate— when,  void.    p.  431. 
Champertous — when  contract  is.    p.  488, 

when  contract  is  not.    p.  556. 

Combination  in  restraint  of  frode— what  deemed  common-law  offense. 

p.  75. 

when,  criminal    p.  75. 

Conditional  sale— wh&t  is  a.    p.  648. 

Conduct  of  parties— when  agreement  renewed  by.    p.  *427. 

Constnuition  of  confroot— interpretation  of«  parties  as  bearing  upon. 

p.  485. 
J^nh*re^2^'When  contract  transaction  construed  as.    p.  202. 
Failure  of  consideration— whsX  proof  competent  upon  plea  of.    p.  1. 
Grant— hoWf  construed,    p.  485. 
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Illegal  provision — v^hen,  does  not  invalidate  entire  contract,    p.  488. 

Injunction — when,  lies  to  restrain  municipality  from  entering  into  con- 
tract, etc.    p.  283. 

Insurance  policy —how,  construed,    p.  401. 

^—  when  keeping  of  benzine  does  not  invalidate,    p.  401. 

Zau?— what  determinative  of  validity  of.    p.  656. 

Notice  of  daini—when  there  is  waiver  of.    p.  545. 

Rescission  of  contract— when,  not  essential  to  maintenance  of  action  of 
tort.     p.  242. 

Restraint  of  trade— when  agreement  is  in.    p.  450. 

Revocable  license— wha,t  is  not     p.  435. 

Separate  i7istrufnents—whf^n,  construed  together,    p.  556. 

Specific  peiformance—wheriy  will  not  be  awarded,     p.  508. 

iraiver— when  acceptance  of  premiums  does  not  operate  as.    p.  438. 

Want  of  consideration — what  proof  competent  upon  plea  of.     p.  1. 

Wrongful  discharge— whst  may  be  recovered  for.    p.  428. 

CONTRIBUTION. 
Equity— when,  will  not  decree,    p.  631. 

CONTRIBUTORY  NEGLIGENCE. 

Child  of  ttvelve— when,  guilty  of.    p.  118. 

Established— when  not    p.  21, 

Knowledge  of  dangfcr— burden  of  proof  to  establish,    p.  346. 

Look  and  listen— rule  of.    pp.  495,  501. 

3finor— degree  of  care  to  be  exercised  by.    p.  280. 

Negligence  j)er  se—what  is  not.    p.  217. 

Ordinary  care— what  constitutes,     p.  859. 

what  failure  to  exercise,    p.  655. 

when  question  of  exercise  of,  becomes  one  of  law.    p.  535. 

Riding  upon  top  of  car— when,  not  contributory  negligence,    p.  845. 
What  constitutes,    p.  474. 
What  not    p.  181. 

CONVEYANCEa 

Fraudtdent  co7iveyance—wh&t  is  not    p.  368. 

Grant— how,  construed,     p.  435. 

Mineral— eRect  of  conveyance  of.    p.  512, 

Set  aside— when  conveyance  will  be,  at  instance  of  a  creditor  of  the 

gi-antor.     p.  369. 
Tenant  in  common— right  of,  to  purchase  outstanding  interest,    p.  652. 

CORPORATIONS. 

Anti-  Trust  ^c^— how  corporation  violating,  should  be  prosecuted,   p .  76. 
Corpora /e  record— what  competent  as.     p.  178. 
Fraternal  benefit  society— wh&t  constitutes  charter  of.    p.  194. 
Homestead  loan  association— when,  guilty  of  usury,     p.  398. 
StockJiolder's   liability— when,    cannot    be  enforced    agiinst  legatee, 
p.  422, 
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stockholder's  liability— wheHj  may  be  enforced  against  distributees  of 

estate,     p.  422. 

when,  may  be  enforced  against  executor,    p.  422. 

Ultra  litres—- when  admission  of  member  in  a  fraternal  benefit  society 

is.    p.  194. 

CREDITORS'  BILLS. 

Conveyance— when,  will  be  «et  aside  at  the  instance  of  a  creditor  of  the 

grantor,    p.  369. 
Fraudulent  conveyance— what  is  not    p.  368. 

CRIMINAL  LAW. 

Anti-Trast  Act— how  corporation  violating,  should  be  prosecuted,   p.  76. 

provision  of,  unconstitutional,    p.  76.  , 

what  need  not  be  alleged  or  proved  to  establish  violation  of.     p.  76. 

Bill  of  particulars — when  not  error  to  refuse,    p.  41.     ' 

Champertous — when  contract  is  not.    p.  556. 

Combination  in  restraint  of  frade— what,  deemed  common-law  offense. 

p.  75. 

when,  criminal,    p^  75. 

Conspiracy — common-law  with  respect  to,  not  abolished  in  this  state. 

p.  76. 

how  existence  of ,  established,    p.  76. 

how,  may  be  proved,    p.  41. 

what  indictment  for,  need  not  set  forth,    p.  76. 

when  indictment  for,  sufficient,     p.  76. 

when  indictment  for,  sufficiently  charges  intent     p.  76. 

when  offense  of,  complete,     p.  76. 

when  strikers  are  guilty  of.    p.  41. 

CcmspiratoTS — joint  responsibility  of.    pp.  42,  76. 

Contempt — what  essential  to  infliction  of    punishment  for  criminal. 

p.  823.  ^ 

when,  criminal,     p.  323. 

Criminal  Code— section  46  of,  relating  to  the  offense  of  conspiracy,  not 

repealed,    p.  77. 
Embezzlement—what  essential  to  constitute,    p.  509. 
Indictment— what  will  not  be  considered  in  determining  validity  of. 

p.  75. 
— r-  when,  sufficient  to  sustain  conviction,    p.  75. 
Statutory  crime— effect  of   creation  of,  upon  analogous  common-law 

offense,    p.  76. 
"  TViisr'— definition  of.    p.  77. 
Unconstitutional  law— no  defense  to  criminal  charge,    p.  76. 

DAMAGES. 

Exemplary  damages— when  instruction  upon,  in  action  under  Dram- 

Shop  Act  is  improper,     p.  6. 
Measure  of  damages— in  action  for  wrongful  conversion  of  mineral. 

p.  512. 
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Nominal  damages — when  error  to  instruct  that  plaintiff  is  only  entitled 

to.    p.  819. 
Pecuniary  has— wh&t  evidence  competent  to  show.    p.  15<S. 

when  instraction  upon,  is  erroneous,    p.  156. 

Wrongful  discharge— whsit  may  be  recovered  for.    p.  428. 

DEBT,  ACTION  OF. 

Attachment  bond— effect  upon,  of  other  attachment  proceedings  in- 
volving same  property,    p.  473. 

what  cannot  be  inquired  into,  in  action  upon.    p.  473. 

I>ama^— proof  of,  in  action  of  debt  upon  replevin  bond.    p.  18. 
Verdict  and  judgment—torm  ot.    p.  189. 

DECEIT. 
Fraud  and  deceit— when  action  for,  may  be  instituted,    p.  644. 

DECLARATIONS. 

Additional  count— when  refusal  of  leave  to  file,  cannot  be  urged  as 

error,    p.  230. 
Joinder  of  counts — what,  proper  in  action  on  the  case.    p.  6. 
New  cause  of  action— when  additional  count  does  not  allege,  pp.  9, 258. 
Videlicet— eSect  of  allegation  under,    p.  186. 

DECLARATIONS  OF  TRUST. 

When  valid,    p.  86a 

DECREES. 

Dismissal  for  toant  of  equity— when,  erroneous  upon  dissolving  a  pre- 
liminary injunction,    p.  181. 

Foreign  decrees— effect  of,  with  respect  to  real  property  in  this  state, 
p.  685. 

JFVaud— right  of  minors  to  impeach  decree  for.    p.  652. 

Legal  ach'on— when  decree  in  chancery  does  not  bar.    p.  14. 

Prayer  for  general  relief— what  may  be  granted  under,    p.  181. 

i2endered— when  decree  regarded  as.    p.  493. 

DEEDS. 
JtfineroJ— effect  of  conveyance  of.    p.  612L 

DEFINITIONa 

**  Legally  competent.**    p.  812. 

'*  Pledge.**    p.  18. 

*•  Trust.**    p.  77. 

DEMAND. 

J2ep2etn»— when  demand  essential  to  maintenance  of.    pp.  488, 648. 

DEMURRERS. 
Rule  to  an«toer— right  to  file  demurrer,  notwithstanding,    p.  162. 
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DISMISSALS. 

C^ncer^— ^complainant's  right  to  dismissal  in.    p.  49?.. 
Dismissal  for  want  of  egti»fy—when»  erroneous,  upon  dissolving  a  pwj- 
liminary  injunction,    p.  181. 

DIVORCE. 

Desertion— what  justifies,  upon  part  of  wifa    p.  116, 

what  not  ground  for.    p.  604. 

— —  when  charge  of,  established,    p.  116. 

Homestead— when  deserted  wife  has  right  to  possesion  of.    p.  604. 

Separate  maintenance— proot  essential  to  establish  right  to.    p.  604. 

DRAM-SHOPS. 

Exemplary  damages ~when  instruction  upon,  in  action  under  Dram- 

Shop  Act,  is  improper,    p.  '6. 
Joinder  of  eoun^«— what,  proper  in  action  under  Dram-Shop  Act.    p.  6. 

DURESS. 
What  constitutes,    p.  243. 

ELECTION. 
ror/-/ca«or«— plaintiff's  right  to  elect  as  between,    p.  631. 

EMBEZZLEMENT. 
Intention— B»  essential  element  of.    p.  509. 

EQUITY. 
See  Chancery. 

ESTOPPEL. 

^Igfcncy— when  estoppel  to  deny,  arises,    p.  578. 

Decree  in  chancery— when,  does  not  bar  legal  action,    p.  14 

Former  ojdjudication— when,  binding,    p,  186. 

when  identity  of  parties  appears,    p.  186. 

Judgment— when,  bar  to  second  action,    p.  141. 

Ownership— when  estoppel  to  deny,  does  not  arise,    p.  483. 

Res  adjudicata— how  far  judgment  of  Appellate  Court  is.    p.  40. 

rule  of.    p.  46a 

EVIDENCE. 

^dfniMioJM— competency  of.    p.  25. 
ilgfenc^/— when  estoppel  to  deny,  arises,    p.  578. 

Anti-Trust  Act— wh&t  need  not  be  alleged  or  proved  to  establish  viola- 
tion of.    p.  76. 
Burden  of  proof— how,  determined  fix)m  pleadings,    p.  622. 

to  establish  knowledge  of  danger,    p.  846. 

to  overcome  receipt,    p.  25. 

Vol.  CXIV  43 
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Collateral  matters — when  evidence  of,  incompetent,    p.  459. 

Conspiracy— how,  may  be  proved,     p.  41. 

Contempt  proceedings—when  evidence  upon  one  hearing  for,  may  be 
heard  upon  a  like  subsequent  hearing,    p.  41. 

Corporate  record— what  competent  as.     p.  178. 

Credibility  of  witnesses— when  instructions  upon,  are  erroneous, 
pp.  402,  568. 

Cross  examination— extent  of.    p.  581. 

what  improper  upon.    p.  597. 

when,  improperly  restricted,     p.  277. 

Damagre— proof  of,  in  action  of  debt  upon  replevin  bond.    p.  18. 

Duress— wh&t  constitutes,     p.  242. 

Failure  of  consideration—what  proof  competent  upon  plea  of.     p.  1. 

Foreign  Zaw— presumption  as  to.     p.  242. 

Incompetent  ^nsiver-how  impropriety  of,  should  be  considered,   p.  859. 

Inducement — when,  competent,    p.  581. 

/««ue8— effect  of  irregular  forming  of.    p.  622. 

Joint  lidbility—wh&t  evidence  competent  under  plea  of.    p.  277. 

Judicial  notice— of  what  not  taken,    p.  75, 

of  what  taken,    pp.  234,  411. 

Leading  quefitions— discretion  of  court  with  respect  to,    p.  468. 

when,  improper,    p.  531. 

Loss  of  credit— whskt  evidence  competent  of.    p.  818. 

Objection — when,  should  be  specific,    p.  545. 

Opinion — when  question  calls  for.     p.  345. 

Opinion  evidence — when,  competent,    p.  329. 

when,  incompetent,    p.  459. 

Ownership — presumption  arising  from  possession,    p.  483. 

Ownership  of  tracks — when  proof  of,  not  essential,    p.  501. . 

yew  promise — when  admission  of  evidence  of,  q^nnot  be  assigned  as 
error,    p.  509. 

Pecuniary  Zo^—what  evidence  competent  to  show,    p.  156. 

Presumption— when  evidence  within  control  of  a  party  is  not  intro- 
duced,    pp.  468,  501. 

Receipt— how  far,  conclusive,    p.  25. 

Helea^e— burden  of  proof  to  overcome,    p.  622. 

when  intention  of  party  in  executing,  is  immaterial,    p.  633. 

Rulings  upon  evidence — when,  not  open  to  review,    p.  29. 

Secondary  evidence— when ^  competent,    p.  546. 

KideZicei— effect  of  allegation  under,    p.  186. 

Want  of  consideration— whut  proof  competent  upon  plea  of.    p.  1. 

Will— who  competent  as  witness  to.    p.  613. 

Witness — burden  of  proof  to  establish  incompetency  of.     p.  612. 

when  objection  to  incompetency  of,  should  be  made.    p.  613. 

EXCEPTIONS. 

BiU  of  exceptions— when,  essential,    p.  448. 

when,  need  not  state  that  it  contains  all  the  evidence,    p.  217. 

Incompetent  answer— how  impropriety  of,  should  be  considered,   p.  859. 
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Judgment — when,  not  reviewed  upon  the  facts,    p.  29. 

Motion  for  new  trial— what  sufficient   exception   to   overruling   of. 

p.  217. 
Record  proper— when,  prevails  over  bill  of  exceptions,    p.  80, 

EXECUTIONS. 

Execution  «a/e— power  of  court  of  law  to  set  aside,    p.  121. 

Propriety  of  ^issuance— where  judgment  is  to  stand  as  security,    p.  122. 

Purchaser  at  execution  sale — what,  charged  with  notice  of.    p.  121. 

EXECUTORS. 

Claim  against  deceased^s  carafe— requirements  of.    p.  589. 

when  Statute  of  Limitations  does  not  apply  to.    p.  589. 

Eicecutors  and  administrators — liability  of,  for  torts  of  agents,    p.  528. 
Grant  of  letters-- when  duty  of  court  to  award,    p.  312. 

FINDINGS  OF  COURT. 

Appeal — when,  cannot  be  reviewed  upon.    p.  448. 
When  not  disturbed,    p.  542. 

FORECLOSURE. 

Chattel  mortgage— when,  invalid  as  against  third  persons,    p.  17. 
—  when,  should  be  foreclosed,    p.  173. 
Defense — what  good  as.    p.  450. 

FRATERNAL  BENEFIT  SOCIETIES. 

Benefit  certificate— when,  void.    p.  431, 

Charter — what  constitutes,    p.  194. 

Menibers-who  may  not  become,    p.  194. 

Ultra  vires — when  admission  of  member  is.    p.  194. 

Waiver — when  acceptance  of  premiums  does  not  operate  as.    p.  482. 

when  question  of,  does  not  arise,    p.  194.j 

FRAUD. 

Conveyance— when,  will  be  set  aside  at  the  instance  of  a  creditor  of  the 

grantor,    p.  369. 
Deceit— when  action  for,  may  be  instituted,    p.  644. 
Decree— right  of  minors  to  impeach,  for  fraud,    p.  652. 
Fraudulent  conveyance— what  is  not    p.  868. 
i?eZea^e— what  fraud  will  vitiate,    p.  628. 
Beplication—torm  of,  where  fraud  in  obtaining  release  is  averred. 

p.  622. 

GARNISHMENT. 
Assignment— when  garnishee  cannot  rely  upon,    p,  178. 

HOMESTEAD. 
Deserted  vnfe— when,  has  right  to  possession  of  homestead,    p.  604. 
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HOMESTEAD  LOAN  ASSOCIATIONS. 
Usury — ^when  homestead  loan  association  guilty  of.    p.  893. 

HUSBAND  AND  WIFE. 
Advancement— ^re&Mm^XXoii  as  to.    p.  526. 
Desertion— wYitit  not  ground  for.    p.  604. 

Separate  maintenance— proot  essential  to  establish  right  to.    p.  604. 
Ou7ner8/itj>— presumption  arising  from  possession,    p.  483. 

INDICTMENTS. 
Anti'T¥u8t  ^cf— what  need  not  be  alleged  or  proved  to  establish  viola- 

tipn  of.    p.  76. 
Conspiracy— whAt  indictment  for,  need  not  set  forth,    p.  76. 

when  indictment  for,  suflBcient.    p.  76.  ' 

when  indictment  for,  sufficiently  charges  intent,    p.  76. 

Conviction— when  indictment  sufficient  to  sustain,    p.  75. 
Validity— what  will  not  be  considered  in  determining,    p.  75. 

INJUNCTIONS. 

Con<e?»p*— what  essential  to  infliction  of  punishment  for  criminal, 
p.  823.      • 

when,  civil,    p.  828. 

when,  criminal,    p.  823. 

when  evidence  upon  one  hearing  for,  may  be  heard  upon  a  like 

subsequent  hearing,    p.  41. 

Contempt  proceedings — what  not  defense  to.    p.  41. 

when,  deemed  civil  in  nature,     p.  41. 

when  sworn  denial  of  charges  made  in,  does  not  entitle  respond- 
ents to  discharge,    p.  41. 

Dismissal  for  want  of  equity— when,  erroneous,  upon  dissolving  a  pre- 
liminary injunction,    p.  131. 

Hearing— when  time  of,  waived,    p.  181. 

Intimidation— wh^i  deemed,  in  violation  of  strike  injunctional  order, 
p.  41. 

Irreparable  injury— when^  established,    p.  829. 

Municipality— when  injunction  lies  to  restrain  municipality  froni  en- 
tering into  contract,  etc.    p.  283. 

Power  of  attorney— when  revocation  of,  will  be  enjoined,    p.  202. 

Public  ntii«ance— when  injunction  does  not  lie  at  suit  of  property 
owner  to  compel  abatement  of.    p.  222. 

Bute  of  Board  of  Trade— when  enforcement  of,  will  not  be  prevented, 
p.  295. 

Steam  connection—when  injunction  lies  to  restrain  interference  with, 
p.  485. 

Threatened  violation— when  bill  alleges,    p.  829. 

TYespasa— when  injunction  lies  to  prevent,    p.  528. 

INSTRUCTIONS. 
Abstract  proposition  of  ^at^^— instruction  containing,  though  theoretic- 
ally correct,  may  be  refused,    p.  1. 
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Abstract  proposition  of  tou>— when  instruction  containing,  is  improper, 
p.  568. 

Argumentative-— inatructions  must  not  be.    p.  466. 

Based  upon  eviderice— instructions  must  be.    p.  466. 

Cause  of  action— iostruction  must  not  submit,  at  variance  with  decla- 
ration,   p.  568. 

CoZZwion— form  of  instruction  pertaining  to,  approved,    p.  850. 

instruction  upon,  held  improperly  refused,    p.  497. 

Contradictory— instructions  must  not  be.    p.  628. 

Credibility  of  witnesses  —  when   instructions   upon,  are    erroneous, 
pp.  403, 568. 

Directory  instruction^what,  should  contain,    p.  859. 

Estoppel  to  comptoin— when,  arises,    p.  578. 

Exemplary  damages— when  instruction  upon,  in  action  under  Dram- 
Shop  Act,  is  improper,    p.  6. 

Facts  in  diapufe— instruction  should  not  assume,    p.  568. 

Fellov>'Servants—vrhen  instruction  upon,  is  erroneous,    p.  568. 

•*  If  you  believe  from  the  evidence  "—what  equivalent  to.    p.  581. 

Motion  to  direct  verdict— when,  should  be  denied,    p.  241. 

Nominal  damages— when  error  to  instruct  that  plaintiff  is  only  entitled 
to.    p.  819. 

Obligations  of  carrier— when  instruction  upon,  is  improper,    p.  546. 

Ordinary  care— instruction  upon,  held  not  erroneous,    p.  181. 

Pecuniary  loss— when  instruction  upon,  is  erroneous,    p.  156. 

Peremptory  instruction— when^  properly  refused,    p.  644. 

Province  of  jury— when  instruction  upon,  is  erroneous,    p.  479. 

Relate  to  facts — instructions  must.    p.  1. 

i2(;t7er«e— when  erroneous  instruction  will  not.    p.  597. 

Right  of  recovery— when  instruction  upon,  is  erroneous,    p.  459. 

Undue  prominence— rule  that  instructions  must  not  give,  to  particular 
theory,    p.  851. 

INSURANCE. 

Benefit  certificate-when,  void.    p.  431. 

Fraternal  benefit  society— what  constitutes  charter  of.    p.  194« 

who  may  not  become  members  of.    p.  194.  • 

Insurance  companies— when,  jointly  liable,    p.  401. 
Insurance  policy— how  construed,    p.  401. 

when  keeping  of  benzine  does  not  invalidate,    p.  401. 

Notice  of  daim — when  there  is  waiver  of.    p.  545. 

Ultra  vires— when  admission  of  member  in  a  fraternal  benefit  society 

is.    p.  194. 
TViaiver— when  acceptance  of  premiums  does  not  operate  as.    p.  482. 
when  question  of,  does  not  arise,    p.  194. 

INTEREST. 
Usury— when  homestead  loan  association  guilty  of.    p.  898. 

JUDGMENTS,  DECREES  AND  EXECUTIONa 
Action  of  debt— form  of  verdict  and  judgment  in.    p.  189. 
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Counter  affidavits— when  use  of,  cannot  be  objected  to.    p.  412. 
Decree — when,  not  regarded  as  rendered,    p.  493. 
Decree  in  chancery—when^  does  not  bar  legal  action,    p.  14. 
Execution— propriety  of  issuance  of,  wl\ere  judgment  ^is  to  stand  as 

security,    p.  122. 
Execution  sale— power,  of  court  of  law  to  set  aside,    p.  121. 
Foreign  decrees— eSect  of,  with  respect  to  real  property  in  this  state. 

p.  685. 
fForm  of  judgment^wh&tj  sufficient,    p.  411. 

when  technical  errors  in,  will  not  reverse,    p.  411, 

Fraud — right  of  minors  to  impeach  decree  for.    p.  652. 

Judgment  by  confession— when  eiTors  in,  will  not  be  reviewed,    p.  411. 

Judgment  order— proper  form  of,  upon  allowance  of  claim  in  court  of 

probate,     p.  505. 
Judgment  to  stand  as  security— when  not  error  to  refuse  to  permit,  p.  1. 
Motion  to  vacate — what  essential  to  allowance  of.     p.  411. 
OirnersTiip— presumption  arising  from  possession,    p.  483. 
Prayer  for  general  relief— wh&t  may  be  granted  under,    p.  181. 
Purchaser  at  execution  sate— what,  charged  with  notice  of.     p.  121  • 
Sheriff's  «aZe-— when  equity  has  jurisdiction  to  set  aside,    p.  141. 

JUDICIAL  NOTICE. 
See  Evidence. 

JUDICIAL  SALES. 

Execution  sale— power  of  court  of  law  to  set  aside,    p.  121, 
Purchaser  at  execution  «ate— what,  charged  with  notice  of.     p.  121. 
Sheriff's  sale— when  equity  has  jurisdiction  to  set  aside,    p.  141. 

JURISDICTION. 

Execution  sale— power  of  court  of  law  to  set  aside,    p.  121 . 
Limited  appearance—eSect  of,  with  respect  to  jurisdiction,    p.  528. 
W^'atvcd— when  question  of  jurisdiction  is.    p.  447. 

LACHES. 
Bill  of  reviev>— when,  barred  by  lapse  of  time.    p.  162. 

LANDLORD  AND  TENANT. 

Attornment— wh&t  constitutes,    p.  85. 

Grant — how,  construed,    p.  435. 

Injunction — when,  lies  to  restrain  interference  with  steam  connection 

and  supply,    p.  435. 
Lease— how  far,  renewed  by  hold  over.    p.  411. 
Relation  of— what  does  not  establish,    p.  85. 

Tenancy  from  m^nth  to  month— notice  essential  to  terminate,    p.  411. 
Tenant— eSect  of  hold  orer  by.    p.  411. 

what  does  not  rebut  effect  of  hold  over  by.    p.  411. 

Trustees— power  of,  to  make  99- year  lease,    p.  234. 
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LEASES. 
See  Landlord  and  Tenant. 

LICENSES. 

G^anf— how,  construed,    p.  435. 
Revocable  Ztcerwd— what  is  not.    p.  435, 

LIENS. 
Create— what  does  not.    p.  562. 

LIMITATIONS. 
See  Statute  of  Limitations. 

LIS  PENDENS. 
Chancery  proceeding— when,  becomes,    p.  635. 

MANDAMUS. 

Awarded— when  mandamus  will  not  be.    p.  308. 
Public  official— when  performance  of  duty  of,  will  not  be  reviewed  by 
the  courts,    p.  145. 

MASTER  AND  SERVANT. 

Assumed  risfc— what  is.    p.  874. 

Collision — form  of  instruction  pertaining  to,  approved,    p.  850. 

Contributory  negligence— whsit  does  not  establish,    p.  81. 

Death  caused  by  wrongful  act— who  entitled  to  recover  for.     p.  847. 

Electric  company— what  is  negligence  upon  part  of.    p.  181. 

Electric  shock— when  employee  injured  by,  may  recover,    p.  355. 

Electric  wires — duty  to  insulate,    p.  535. 

Electricity— duty  of  persons  using,    p.  535. 

Failure  to  irarTi— when,  ground  for  recovery,    p.  501. 

Fellow-servants — when  instruction  upon,  is  erroneous,    p.  568. 

Guard— when  failure  to  provide,  does  not  constitute  actionable  negli- 
gence,   p.  374. 

Knowledge  of  danger— burden  of  proof  to  establish,    p.  346. 

Obstruction— when  cause  of  action  for  personal  injuries  arising  from, 
exists,    p.  355. 

Ordinary  care— when  question  of  exercise  of,  becomes  one  of  law. 
p.  535. 

Passenger— who  is  not.    p.  845. 

Pecuniary  loss— whsit  evidence  competent  to  show.    p.  156. 

when  instruction  upon,  is  erroneous,    p.  156. 

Biding  upon  top  of  car— when,  not  contributory  negligence,    p.  345. 

Ride—wh&t  does  not  deprive  mhie  owner  of  protection  of.    p.  568. 

Safe  passagetcay— duty  of  mine  owner  with  respect  to.    p.  568. 

Safe  place  to  work— when  master  liable  for  failure  to  fifmish.    p.  468. 
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measure  of  damages. 

Exemplary  damages — when  instruction  upon,  in  action  under  Dram- 

Shop  Act,  is  improper,    p.  6. 
Nominal  damagres— when  error  to  instruct  that  plaintiff  is  only  entitled 

to.    p.  319.  ^ 
Pecuniary  to«a— what  evidence  competent  to  show.    p.  156. 

when  instruction  upon,  is  erroneous,    p.  156. 

Wrongful  conversion  of  mineral— measure  of  damages  in  action  for. 

p.  513. 
Wrongful  discharge— YfhsX  may  be  recovered  for.    p.  428. 

MECHANICS'  LIENa 
Discharged — when  claim  that  lien  is,  cannot  be  relied  upon  as  defense. 

p.  491. 
when  mechanic's  lien  is.    p.  491. 

MINES  AND  MINERS. 
Rtde — what  does  not  deprive  mine  owner  of  protection  of.    p.  568. 
Safe  passageway— ^xxty  of  mine  owner  with  respect  to.    p.  568. 

MORTGAGEa 

Chattel  mortgage— when,  invalid  as  against  third  persons,    p.  17* 

when,  should  be  foreclosed,    p.  178. 

Conditional  «ate— what  is  a.    p.  648. 
Foreclosure  swif— what  good  defense  ta    p.  450. 
*  *  Pledge  "—definition  of.    p.  18. 

MOTIONS. 
Motion  to  vacate— what  essential  to  allowance  of.    p.  411. 

MOTIONS  FOR  NEW  TRIAIA 

Arguments  of  counseZ— what  improper  by  way  of.    p.  851. 
Assignment  of  error— when,  sufficient  to  authorize  review   of  size  of 

verdict,    p.  9. 
Exception— whdX  sufficient,  to  overruling  of  motion   for  new    trial. 

p.  217. 
Finding  of  court — when,  will  not  be  disturbed,    p.  542. 
Judgment— wheUj  not  review^ed  upon  appeal,    p.  29. 

when,  not  reviewed  upon  the  facts,     p.  29. 

Motion  to  direct  verdict— when,  should  be  denied,    p.  241. 

Overruling— when,  not  subject  to  review,  -p.  29. 

Rulings  upon  evidence— when,  not  open  to  review,    p.  29. 

Special  finding— when,  conclusive,    p.  9, 

Fartawce— when,  fatal,    p.  491. 

Verdict — when  irregularity  in,  will  not  reverse,    p.  473. 

who  cannot  complain  of  amount  of.     p.  427. 

Verdicts— when,  not  excessive,     pp.  9,  346,  427. 

Written  motion  for  new  trial— when,  operates  as  waiver  of  error. 

p.  360. 
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MUNICIPAL  CORPORATIONS. 

Express  grants— how,  cannot  b«  enlarged,    p.  377. 

Injunction— when,  lies  to  restrain  municipality  from  entering  into  con- 
tract, etc.    p.  283. 

Ordinance— must  be  reasonable,    p.  877. 

must  be  uniform  in  operation,    p.  877, 

no  presumptions  aid.    p.  377, 

what  considered  in  determining  validity  of.    p.  877. 

what  essential  to  interference  with  enjoyment  of  private  property 

by.    p.  877. 

when,  invalid  in  requiring  frontage  consents,    p.  877. 

when  invalid  provision  of,  renders  entire  ordinance  void,    p.  877. 

when  particular,  relating  to  signs  and  bill-boards,  is  invalid,    p.  377. 

Po/icepou'cr— purpose  of.    p.  377. 

what  essential  to  ordinance  enacted  pursuant  to.    p.  877. 

NEGLIGENCE. 

Assumed  risk— what  is.    p.  874. 

Collisio7i— form  of  instruction  pertaining  to,  approved,    p.  850. 

instruction  upon,  held  improperly  refused,     p.  497. 

Continbutory  negligence — what  does  noc  establish,     pp.  21,  181. 

when  child  of  twelve  guilty  of.    p.  118, 

when  person  guilty  of.    p.  474. 

Death  caused  by  wrongful  act ^ who  entitled  to  recover  for.     p.  847. 

Dn'rer— duty  of,  to  turn  out  from  street  car  tracks,     p.  497. 

Electric  company— whsX  is  negligence  upon  part  of.    p.  181. 

Electric  shock— when  employee  injured  by,  may  recover,    p.  855. 

Electric  w?tre«— duty  to  insulate,    p.  535. 

Electricity— &\xij  of  persons  using,    p.  535. 

Failure  to  tram— when,  ground  for  recovery,    p.  501. 

Fellow-servants— when  instruction  upon,  is  erroneous,    p.  568. 

Fender  ordmaiice— effect  of  violation  of.    p.  359. 

Food  stuffs— WsXiWitieis  of  dealers  in,  for  injuries  resulting  from  use  of. 
p.  258. 

G^Mard— when  failure  to  provide,  does  not  constitute  actionable  negli- 
gence,   p.  874. 

Knowledge  of  danger— burden  of  proof  to  establish,    p.  846. 

Look  and  listen— xisXe  of.    pp.  495,  501. 

J/tnors— degree  of  care  required  of.    pp.  119,  230,  359. 

3/o<a77nan— duty  of,  to  exercise  ordinary  oare.    p.  466. 

Municipality— when,  not  guilty  of.    p.  270. 

Negligence  per  «e— what  is  not    p.  217. 

Obstruction— when  cause  of  action  for  personal  injuries  arising  from, 
exists,    p.  355. 

Ordinary  care— instruction  upon,  held  not  erroneous,    p.  181. 

what  constitutes,    p.  359. 

what  failure  to  exercise,    p.  655. 

when  question  of  exercise  of,  becomes  one  of  law.    p.  535. 


Digitized  by 


Google 


682  Appellate  Courts  of  Illinois. 

^ —  i 

Passenger— duty  of,  to  exercise  ordinary  care.    p.  474. 

what  essential  to  entitle  recovery  by,  for  personal  injuries,    p.  479. 

who  is  not     p.  345. 

Pecuniary  Zo«s— what  evidence  competent  to  show.    p.  156, 

when  instruction  upon,  is  erroneous,    p.  156. 

Railroad  company— when,  not  guilty  of.    p.  119. 

RaUroad  premises— "wXien  trespasser  upon,  cannot  recover,    p.  230. 

Riding  upon  top  o/ car— when,  not  contributory  negligence,    p.  345. 

Rule — what  does  not  deprive  mine  owner  of  protection  of.    p.  568. 

Safe  passageuxiy—dxxiy  of  mine  owner  with  respect  to.    p.  568. 

Safe  place  to  WJorfc— when  master  liable  for  failure  to  furnish,    p.  468. 

Sidewalk  dbsiruction—'when  municipality  deemed  to  have  notice  of. 

p.  21. 
Street  crossing— degree  of  care  required  of  motorman  at.    p.  217. 
rights  and  obligations  of  street  car  company  and  cab  driver  at. 

p.  217. 
Trespasser— when  person  is  not    p.  345. 

NEGOTIABLE  INSTRUMENTS.     * 

Failure  of  consideration— whsit  proof  competent  upon  plea  of.    p.  1. 
Partnership  note — when  one  partner  not  liable  upon,  to  the  endorsee. 

p.  277. 
Want  of  consideration— vfh&t  proof  cotppetent  upon  plea  of.    p.  1. 

NOTICES. 

Purchaser  at  execution  «a/e— what,  charged  with  notice  of.    p.  121. 
Waiver — when  there  is  a,  of  notice,     p.  545. 

NUISANCES. 

Blacksmith  shop— when,  cannot  be  maintained,    p.  829. 

Injunction— when,  does  not  lie  at  suit  of  property  owner  to  compel 

abatement  of  public  nuisance,     p.  222. 
Irreparable  injury— whqn,  established,    p.  829, 

OBJECTIONS. 

Incompetent  answer— how  impropriety  of,  should  be  considered,    p.  359, 

Sjyeciflc— when  objection  should  be.     p.  545. 

Variance— how  objection  for,  made.     p.  21. 

Witness— when  objection  to  incompetency  of,  should  be  made.    p.  612. 

ORDINANCES. 

Enjoyment  of  private  property— whsX  essential  to  valid  ordinance  in- 
terference with.    p.  877. 

Frontage  consents — when  ordinance  invalid  in  requiring,    p.  877. 

Jnva /id— when  particular  ordinance,  relating  to  signs  and  bill-boards, 
is.    p.  377. 

Invalid  provision— when^  renders  entire  ordinance  void.    p.  377. 
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Police  power — what  essential  to  ordinance  enacted  pursuant  to.    p.  377. 
Preaumptiofis— do  not  aid.    p.  877. 
Reasonable — ordinance  must  be.    p,  877. 
Threatened  violation— when  bill  alleges,    p.  829. 
Uniform  in  operation— ordinance  must  be.    p.  877. 
Validity—vrhat  considered  in  determining,    p.  877. 

ORDINARY  CARE. 

Failure  to  exercise — what  is.    p.  665. 

Instruction — when,  not  erroneous,    p.  181. 

A/inora— degree  of  care  to  be  exercised  by.    pp.  119,  280. 

Question  of  law— when  question  of  exercise  of  ordinary  care  becomes. 

p.  585. 
What  constitutes,    p.  859. 

PARTNERSHIP. 

Note — when  one  partner  not  liable  upon,  to  the  endorsee,    p.  277. 
Partner's  liability — extent  of,  after  death,    p.  505, 
Trading  partnership — what  constitutes,    p.  278. 

PASSENGER  AND  CARRIER. 
See  Railroads. 

PENSIONS. 
Pension  Fund  Commissvonjers— when,  cannot  allow  pension,    p.  808. 

PERSONAL  INJURIES. 

Assumed  risfc— what  is.    p.  874. 

CoZ/mon— form  of  instruction  i>ertaining  to,  approved,    p.  350. 

instruction  upon,  held  improperly  refused,    p.  497. 

Contributory  negligence— wh&t  does  not  establish,    pp.  21,  181. 

when  child  of  twelve  guilty  of.    p.  118. 

when  person  guilty  of.     p.  474. 

Death  caused  by  wrongful  act— who  entitled  to  recover  for.    p.  847. 

Driver— dnty  of,  to  turn  out  from  street  car  tracks,    p.  497. 

Electric  company— what  is  negligence  upon  part  of.    p.  181. 

Electric  shock— when  employee  injured  by,  may  recover,    p.  855. 

Electric  wires— duty  to  insulate,    p.  535. 

Electricity— duty  of  persons  using,    p.  535. 

Failure  to  warn — when,  ground  for  recovery,    p.  501. 

Fellouyservants— when  instruction  upon.  Is  erroneous,    p.  568. 

Fender  ordiiiance— effect  of  violation  of.    p.  359. 

Food  stuffs— liabiUtiea  of  dealers  in,  for  injuries  resulting  from  use  of. 
p.  258. 

Guard— when  failure  to  provide,  does  not  constitute  actionable  negli- 
gence,   p.  374. 

Knowledge  of  dawgfer— burden  of  proof  to  establish,    p.  346. 

TA}ok  and  listen— rule  of.    pp.  495,  501. 
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Minors — degree  of  care  required  of.    pp.  119,  280,  859. 
Motorman— duty  of,  to  exercise  ordinary  cara    p.  466. 
Negligence— when  municipality  not  guilty  of.    p.  270. 

when  railroad  company  not  guilty  of.    p.  119. 

Negligence  per  «e— -what  is  not    p.  217. 

Obstruction— when  cause  of  action  for  personal  injuries  arising  from, 

exists,    p.  855. 
Ordinary  care—instruction  upon,  held  not  erroneous,    p.  181. 

what  constitutes,    p.  359. 

what  failure  to  exercise,    p.  655. 

when  question  of  exercise  of,  becomes  one  of  law.    p.  535. 

Passenger— duty  of,  to  exercise  ordinary  care.    p.  474. 

what  essential  to  entitle  recovery  by,  for  personal  injuries,    p.  479. 

who  is  not.    p.  845. 

Pecuniary  loss—whsLt  evidence  competent  to  show.    p.  156. 

when  instruction  upon,  is  erroneous,    p.  156. 

Railroad  premises— when  trespasser  upon,  cannot  recover,    p.  280. 
JRt\'ea«c— burden  of  proof  to  overcome,    p.  622. 

remedy  where,  is  executed  by  mistake,    p.  622. 

what  fraud  will  vitiate,    p.  623. 

when  intention  of  party  in  executing,  is  immaterial,    p.  622. 

Hiding  upon  top  of  car— when,  not  contributory  negligence,    p.  345. 
i2'(/e— what  does  not  deprive  mine  owner  of  protection  of.    p.  568. 
Safe  passa^eioay— duty  of  mine  owner  with  respect  to.    p.  568. 
Safe  place  to  work— when  master  liable  for  failure  to  fuiTiish.    p.  468. 
Sidewalk  obstruction — when  municipality  deemed  to  have  notice  of. 

p.  21. 
Street  crossing — degree  of  care  required  of  motorman  at.    p.  217. 
rights  and  obligations  of  street  car  company  and  cab  driver  at. 

p.  217. 
Tort-feasors— pl&intitTB  right  to  elect  as  between,    p.  631. 
Trespasser— when  person  is  not.    p.  845. 

PERSONAL  PROPERTY. 

Chattel  proper/y— relative  rights  of  claimants  to.    p.  178. 

Conditional  sale — what  is  a.    p.  648. 

Grant — how,  construed,    p.  485. 

mineral — effect  of  conveyance  of.    p.  512. 

Ownership— presumption  arising  from  possession,    p.  488. 

Purchaser  at  execution  sale— what,  charged  with  notice  of.    p.  121. 

PLEADING. 

Additional  count— when  refusal  of  leave  to  file,  cannot  be  urged  as 
error,    p.  230. 

Answer — when  allegations  of,  taken  as  true.    p.  145. 

when  withdrawal  of,  proper,    p.  161. 

Anti-Trust  Act— whsX  need  not  be  alleged  or  proved  to  establish  viola- 
tion of.    p.  76. 
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De/rturrer— right  to  file,  notwithstanding  rule  to  answer,    p.  162. 
Failure  of  consideration — what  proof  competent  upon  plea  of.    p.  1. 
iTuiictment — what  will  not  be  considered  in  determining  validity  of. 

p.  75. 

when,  sufficient  to  sustain  conviction,    p.  75. 

Issues— eSect  of  irregular  forming  of.    p.  622. 

when,  waived,    p.  329. 

Joinder  of  C0Mn<«— what,  proper  in  action  on  the  case.    p.  6. 
Joint  linbility—whait  evidence  competent  under  plea  of.    p.  277. 
OwnersJiip  of  ^racfc«— when  proof  of,  not  essential,     p.  601 . 
Prayer  for  general  relief— what  may  be  granted  under,    p.  131. 
Replication — form  of,  where  fraud  in  obtaining  release  is   averred. 

p.  622. 

when,  does  not  answer  plea  of  misjoinder,    p.  35. 

when  necessity  for,  is  waived,    p.  85. 

Hesdssion  of  contract— when,  not  essential  to  maintenance  of  action  of 

tort.     p.  242. 
Svxym  2n7Z— necessity  of  verifying  amendments  to.     p.  829, 
Threatened  violation — when  bill  alleges,    p.  829. 
Variance— how  objection  for,  made.    p.  21. 

what  does  not  constitute,    p.  21. 

when,  deemed  waived,    p.  21. 

when,  fatal,    p.  491. 

Fid6h*c€<— effect  of  allegation  under,    p.  186. 

Want  of  consideration— wh^t  proof  competent  upon  plea  of.    p.  1. 

Written  motion  for  new  tnal— when,  operates  as  waiver  of  error,- 

p.  860. 

PLEDGE. 
Defined,    p.  18. 

POLICE  POWER, 

Ordinance— what  essential  to,  enacted  pursuant  to  police  power,  p.  877, 

what  essential  to  interference  with  enjoyment  of  private  property 

by.     p.  877.  - 

when  particular,  relating  to  signs  and  bill-boards,  is  invalid,  p.  877. 

Purpose  of,    p.  877. 

POWER  OF  ATTORNEY, 
iteroeafion— when,  enjoined,    p.  202. 

PRACTICE. 

Action  of  debt—toTm  of  verdict  and  judgment  in.    p.  189. 

^dcliftOTtal coun^— when  refusal  of  leave  to  file,   cannot  be. urged  as 

error,    p.  230. 
^ni€ndwicn/«— power  to  permit,  in  chancery,    p.  829. 
^n«i?er— when  allegations  of,  taken  as  true.    p.  145. 

when  withdrawal  of,  proper,    p.  161. 

Arguments  of  cownacZ— what  improper  by  way  of.    p.  351. 
Bill  of  exceptions— when,  essential,    p.  448. 
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Bill  of  particulars— when  not  error  to  refuse,    p.  41. 

Change  of  venue — when  application  for,  comes  too  late.    p.  181. 

Continuance — when  overruling  motion  for,  cannot  be  assigned  as  error, 
p.  544. 

Counter  affidavits— when  use  of,  cannot  be  objected  to.    p.  413. 

Cross-errors— wh&t  questions  cannot  be  raised  in  absence  of.    p.  343. 

Decree— when,  not  regarded  as  rendered,     p.  49d. 

Demurrer — ^right  to  file,  notwithstanding  rule  to  answer,    p.  163. 

2>tjmima2— complainant's  right  of.    p.  498. 

Dismissal  for  vxint  of  equity— when^  erroneous,  upon  dissolving  a  pre- 
liminary injunction,    p.  181. 

Escception-what  sufficient,  to  overruling  of  motion  for  new  triaL 
p.  217. 

Finding  of  court— when,  cannot  be  reviewed  upon  appeal,    p.  448. 

when,  will  not  be  disturbed,    p.  543. 

Form  of  judgment— whsit,  sufficient,    p.  411. 

when  technical  errors  in,  will  not  reverse,     p.  411. 

Hearmgf— when  time  of,  waived,    p.  181. 

Incompetent  answer— how  impropriety  of,  should  be  considered,    p.  359. 

J««we«— effect  of  irregular  forming  of.    p.  633. 

when,  waived,    p.  829. 

Joinder  of  counts— whsx,  proper  in  action  on  the  case.    p.  6. 

Joint  'liabUity—wYia.t  evidence  competent  under  plea  of.    p.  377. 

Judgment— when f  not  reviewed  upon  appeal,    p.  39. 

when,  not  reviewed  upon  the  facts,     p.  39. 

when,  reversed  as  to  all  defendants,  though  erroneous  as  to  but 

one.     p.  85. 

Judgment  by  confession— when  errors  in,  will  not  be  reviewed,    p.  411. 

Judgment  to  stand  as  security— when  not  error  to  refuse  to  permit,   p.  1. 

Jurisdiction— when  question  of,  is  waived,    p.  447. 

Limited  appearance effect  of,  with  respect  to  jurisdiction,    p.  538, 

Motion  for  new  trial— when  overruling,  not  subject  to  review,    p.  30. 

Motion  to  direct  verdict— when,  should  be  denied,    p.  341. 

Motion  to  vacate— wh&t  essential  to  allowance  of.    p.  411. 

New  promise— when  admission  of  evidence  of,  cannot  be  assigned  as 
error,     p.  509. 

Objection — when,  should  be  specific,    p.  545. 

Prayer  for  general  relief— what  may  be  granted  under,    p.  181. 

Propositions  of  tow— effect  of  failure  to  mark.    p.  75. 

Questions  of  law— when,  do  not  arise  upon  appeal,    p.  448. 

Record  proper— when,  prevails  over  bill  of  exceptions,    p.  30. 

jRep/erin— when  verdict  in,  is  informal,    p.  484. 

Rules  of  trial  court— when,  not  considered  upon  appeal,    p.  18L 

Rulings  upon  evidence— when,  not  open  to  review,    p.  39. 

Special  finding—when,  conclusive,    p.  9. 

Sivorn  6iZZ— necessity  of  verifying  amendments  to.    p.  839. 

Trover— when,  lies.    p.  578. 

Va7*iance — how  objection  for,  made.    p.  31. 

what  does  not  constitute,    p.  31, 
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Vanance—vfheUf  deemed  waived,    p.  21. 

when,  fatal,    p.  491. 

Verdict— who  cannot  complain  of  amount  of.     p.  427. 
Verdict*— when,  not  excessive,     pp.  9,  846,  855. 
VideWce^— effect  of  allegation  under,    p.  186. 

Witness— when  objection  to  incompetency  of,  should  be  made.    p.  612. 
Written  motion  for  new  friai— when,  operates   as  waiver  of  error, 
p.  860. 

PRESUMPTIONS. 

^dt^ancemenf— presumption  as  to.    p.  526. 

Foreign  Zaio— presumption  as  to.    p.  242. 

^on-production  o/ evidence— presumption  arising  from.    pp.  468,  501. 

Ordinance—no  presumptions  aid.     p.  377. 

0{imer«/i(p~presumption  ai'ising  from  possession,    p.  488. 

PRINCIPAL  AND  AGENT. 

Agency — when  estoppel  to  deny,  arises,    p.  578. 

Executors  and  cidwtnts<rator«— liability  of,  for  torts  of  agents,    p.  528. 

PROMISSORY  NOTES. 

Failure  of  consideration— wheX  proof  competent  upon  plea  of.    p.  1. 
Partnership  note  —  when  one  partner  not  liable  upon,  to  endorsee. 

p.  277. 
Want  of  consideration— whdX  proof  competent  upon  plea  of.    p.  1. 

PROPOSITIONS  OF  LAW. 

Failure  to  marJc—eflect  of.    p.  75. 

J ud^me»^— when,  not  reviewed  upon  appeal,    p.  29. 

PURCHASERS. 
Purchaser  at  execution  sale— what,  charged  with  notice  of.    p.  121. 

RAILROADS. 

Obligation  of  carrier— when  instruction  upon,  is  improper,    p.  546. 

Passenger — who  is  not.    p.  345. 

JVover— when,  does  not  lie  against  carrier,    p.  659. 

REAL  PROPERTY. 

Foreign  decrees— eftect  of,  with  respect  to  real  property  in  this  state. 

p.  635. 
Grant— how,  construed,    p.  435. 
Tenant  in  common— right  of,  to  purchase  outstanding  interest,    p.  652. 

RECORD. 
See  Transcript  of  Record. 
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RELEASES. 

Burden  of  proof  to  overcome,    p.  622. 

Execution  by  mistake-^remedy  for.    p.  622. 

fVaitd— what,  will  vitiate,    p.  623. 

Intention  ifi  ea^ecuting—when^  immaterial,    p.  622. 

Beplication— form,  of ,  where  fraud  in  obtaining  release  is  averred,    p.  622. 

REMARKS  OF  COUNSEL. 

When  improper,    p.  851. 

REPLEVIN. 

Darwage— proof  of,  in  action  of  debt  upon  replevin  bond.    p.  18. 
Demand— when,  essential  to  maintain,    pp.  488,  648. 
Oirners/itp— presumption  arising  from  possession,    p.  483. 
Replevin  bond— duty  of  constable  in  taking,    p.  188. 

when  constable  does  not  perform  his  duty  in  taking,    p.  188. 

Ferdtc^— when,  informal,    p.  484. 

REPLICATIONS. 

Fraud — form  of  replication  where,   in  obtaining  release  is  averred 

p.  622. 
Plea  of  misjoinder— ^hfm.  replication  does  not  answer,     p.  35. 
Waited— -when  replication  is.    p.  85. 

RES  ADJUDICATA. 

Appellate  Court— how  far  judgment  of,  is.    p.  40. 

Decree  in  c^noerj/— when,  does  not  bar  legal  action,    p.  14. 

Former  adjudication—when^  binding,    p.  136. 

when  identity  of  parties  appears,    p.  186. 

Judgment— when,  bar  to  second  action,    p.  141, 
Rule  of.    p.  463. 

RESTRAINT  OF  TRADE. 

^grrcemenf— when,  is  in.    p.  450. 

Combination  in  restraint  of  trade— what,  deemed  common-law  offense, 
p.  75. 

when,  criminal,    p.  75. 

**  Trust  "—definition  of.    p.  77. 

RESULTING  TRUST, 
What  does  not  create,    p.  368. 

REVERSAL  AND  REMANDMENT. 

Judgment— whetif  reversed  as  to  all  defendants,  though  erroneous  as  to 
but  one.    p.  35. 

REVOCATION. 
Power  of  attorney— when  revocation  of,  will  be  enjoined,    p.  202. 
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RUIZES. 

Rule  of  Board  of  TVade— when  enforcement  of,  will  not  be  prevented. 

p.  295. 
Rules  of  trial  court— when,  not  considered  upon  appeal,    p.  181. 

SALES. 
Conditional  aale—whst  is  a.    p.  648. 

SEPARATE  MAINTENANCE. 

Deacr^ton— what  not  ground  for.    p.  604. 

Homestead— when  deserted  wife  has  right  to  possession  of.    p.  604. 

Proof  essential  to  establish  right  to.    p.  604. 

SIDEWALKS. 

Negligence — when  municipality  not  guilty  of.    p.  270. 
iVo^ tee— when  municipality  deemed  to  have,  of  sidewalk  obstruction, 
p.  21. 

SLANDER  AND  LIBEL. 
Actionable — what  words  are.    p.  186. 

SPECIAL  INTERROGATORIES. 
Condimve — when  answer  to  special  interrogatory  is.    p.  9. 

SPECIFIC  PERFORMANCE. 
^Mjarded— when,  not.    p.  508. 

STATUTE  OF  FRAUDS. 

Express  trust — what  essential  to  establish,    p.  368. 
Specific  performance— when,  will  not  be  awarded,    p.  508. 

STATUTE  OF  LIMITATIONS. 

Bill  of  revieto— when,  barred  by  lapse  of  time.    p.  162. 

Claim  againnt  deceasecVs  e«fa^e— when  Statute  of  Limitations  does  not 

apply  to.     p.  589. 
Equity— when  Statute  of  Limitations  may  be  availed  of  in.     p.  162. 
New  cause  of  action— when  additional  count  does  not  allege,    pp.  9, 258. 
New  promise-when  admission  of  evidence  of,  cannot  be  assigned  as 

error,    p.  509. 

STATUTORY  LAW. 

Comm^on-law-whenf  not  superseded  by  statute,    p.  T7. 

Criminal  Code— section  46  of,  relating  to  the  offense  of  conspiracy,  not 

repealed,    p.  77. 
"  May"— how  construed,    p.  77. 
Repeals  by  implication— rnles  with  respect  to.    p.  77. 

Yoi^  CXIV  44 
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STOCKHOLDERa 
See  Corporations. 

STRIKES. 
Conspiracy— when  strikers  are  guilty  of.    p.  41. 

TENANTS  IN  COMMON. 
Outstanding  interest— ng\it  of  tenant  in  conioion  to  purchase,    p.  652. 

TORTS. 

Contribution— when  equity  will  not  decree,     p.  631 . 

Executors  and  adminisfrafors— liability  of,  for  torts  of  agents,    p.  523. 

Ignorance  of  law  no  excuse  for.    p.  242. 

Rescission  of  contract— when,  not  essential  to  maintenance  of  action  of 

tort    p.  242. 
7brf-/cowors— plaintiff's  right  to  elect  as  between,    p.  631. 

TRANSCRIPT  OF  RECORD, 
i^ecora— effect  of,  when  made  pursuant  to  praocipe.     p.  161. 

TRESPASS. 
7/yuncf ion— when,  lies  to  prevent  trespass,    p.  523. 

TRIALS. 
Hearing— when  time  of,  waived,    p.  131. 
Issues— eflect  of  irregular  forming  of.    p.  622. 

TROVER. 
Measure  of  damages— in  action  for  wrongful  conversion  of  mineral. 

p.  512. 
Vilien  does  not  lie.    pp.  512,  659. 
When  lies.    pp.  612,  578. 

TRUST  DEEDS. 
Foreclosure  suit— what  good  defense  to.    p.  450. 

TRUSTEES. 
Lease— power  of  trustees  to  make.    p.  234. 

TRUSTS. 
Declaration  of  <rn«^— when,  valid,    p.  368. 

^<7Mi7y— jurisdiction  of,  to  enlarge  terms  of  trust  created  by  will.    p.  235. 
Express  trust— wh&t  essential  to  establish,    p.  368. 
Resulting  trust— whsLt  does  not  create,    p.  368. 

•VARIANCEa 
Fatal— when  variance  is.    p.  491. 
Objection— how  J  made.    p.  21. 
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Waived— when  deemed,     p.  21. 
What  not.    p.  21. 

VENUE. 

Change  of  venue— when  application  for,  comes  too  late.    p.  181. 

VERDICTS. 

Action  of  debt—toTm  ot  verdict  and  judgment  in.    p.  189. 

Amount— who  cannot  complain  of.    p.  427. 

Assignment  of  error — when,  sufficient  to  authorize  review  of  size  of 

verdict,    p.  9. 
Irregularity— when,  will  not  reverse,    p.  472. 
Motion  to  direct  verdict— when,  should  be  denied,     p.  241. 
Replevin— when  verdict  in,  is  informal,     p.  484. 
Sj}€cial  finding— when,  conclusive,    p.  9. 
Variance— when,  fatal,     p.  491. 
Wfien  not  excessive,    pp.  9,  346,  355. 

WAIVER. 

Acceptance  of  premiums— when,  does  not  operate  as  waiver,    p.  432. 
Arise — when  question  of  waiver  does  not.    p.  194. 
Assignments  of  error— when,  deemed  waived,    p.  188. 
Hearing— when  time  of,  waived,    p.  181. 
Issues— whem,  waived,    p.  329. 
Jurisdiction— when  question  of,  is  waived,    p.  447. 
Notice  of  daim— when  there  is  waiver  of.     p.  545. 
Replication— when  necessity  for,  is  waived,    p.  35. 
Variance — when,  deemed  waived,    p.  21. 

Written  motion  for  new  trial— when,  operates  as  waiver   of   error, 
p.  860. 

WILLS. 

/Idvancemenf— presumption  as  to.     p.  526. 

Constitute— whht  does  not.    p.  612. 

Corpw«— when  bequest  does  not  conve}-.    p.  422. 

Equity— jurisdiction  of,  to  enlarge  terms   of  trust  created  by  will. 

p.  235. 
Executor— when  duty  of  court  to  grant  letters  to.    p.  312. 
Executors  and  administrators— habihty  of,  for  torts  of  agents,    p.  523. 
Set  aside — when  will  not  be.    p.  612. 
Stockholder's  liahility— when,  cannot  be   enforced    against    legatee. 

p.  422. 

when,  may  be  enforced  against  dintributees  of  estate,    p.  422. 

when,  may  be  enforced  against  executor,    p.  422. 

Witness— who  competent  as.    p.  612. 

WITNESSES. 

Credibility  of  tm7ne««es— whenjinstructions  upon ,  are  erroneous,   pp.  402, 
568. 
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